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ERRATA. 

In  Kansas  Citi/,  Memphis  &  Birmingham  R.  R.  Co.  v.  Lackey,  152,  in 
2d  line  of  Ist  headnote,  for  as  read  are. 

In  Garner  v.  Hall  tt*  Farley,  166,  in  next  to  la&t  line  of  3d  headnote, 
for  sufficient  read  insufficient. 

In  Garner  v.  Hall  ct*  Farleju  168,  in  next  to  last  line  of  4th  headnote, 
for  insufficient  read  sufficient. 

In  Louisville  d'  Nashville  R.  R.  Co.  r    Anchors,  492,  in  next  to  last 
line  of  5th  headnote,  for  »/'read  is. 

In  Wilson  v.  Duncan,  659,  in  next  to  last  line  of  7th  headnote,  for 
inquiry  read  injury. 


Digitized  by  VjOOQ IC 


ALABAMA  CASES  CITED  IN  THIS  VOLUME. 


PAOB. 

Abercrombie  ate.  Reeves,  108  Ala.  538 614 

Abraham  Bros.  V.  Nun D,  42  Ala   51 151 

Adams  v.  Sayre,  70  Ala   318 610 

Aderholt  v.  Henry.  87  Ala.  418 474 

Adler  V.  Potter,  57  Ala.  671  670 

Alabama  Great  Southern  R.  R.  Co.  ats.  Arnold,  84  Ala.  159  . .  693 

V.  Bailey,  112  Ala.  167. . .  166 

Eichofer,  100  Ala.  224. .  130 

Hall,  105  Ala.  599 .  500, 501, 534 

Alabama  Midland  Railway  Co.  v.  Brown,  98  Ala.  647 365 

Mineral  Railway  Co.  atd.  Stringer,  99  Ala.  397 499,  500 

Alabama  &  Tennessee  Rivers  R.  R.  Co.  ats.  Connoly, 29  Ala. 573.  392 

V.  Kidd,  35  Ala.  209.. ..  151 

Alabama  State  Fair  ats.  Prince,  106  Ala.  340 149 

Alabama  Warehouse  Co.  v .  Lewis,  56  Ala.  514 16 

Alexander  v.  Wheeler,  69  Ala.  332 492 

Allen  V.  Allen,  80  Ala.  154 118 

ats.  Allen,  80  Ala.  154  118 

Comer,  33  Ala.  516 150 

Litchfield,  7  Ala.  779 48 

V.  M.  R.  R.  Co.,  11  Ala.  447 609,611 

Mutual  Compress  Co.,  101  Ala.  574 237 

Allison  V.  Little,  93  Ala.  160 ; . . .  362 

Alston  V.  State,  109  Ala.  51 693 

Alvis  ats.  Sherwood,  83  Ala.  115 407 

American  Freehold  L.  M.  Co    ats.  Craddock,  88  Ala.  282 407 

American  Oak  Extract  Co.  v.  Ryan,  112  Ala.  337  448 

Anderson  v.  Bradle>,  66  Ala.  263 398 

Andrews  ats.  Farrow,  69  Ala.  96 83 

Arnold  v.  Alabama  Great  Southern  R.  R.  Co.,  84  Ala.  159 693 

Armstrong  v.  Bufford,  51  Ala.  410 83 

Askew  V.  Steiner,  76  Ala.  218 17 

Bailey  ats.  A.  G.  8.  R.  R.  Co., 112  Ala.  167 166 

&  McOonnell  ats.  Francis-Chenoweth  Hardware  Co.,  104 

Ala.  569 113 

Bain  ats.  Brewer,  60  Ala.  153 372 

Ballard  ats.  Patapsco  Guano  Co. ,  107  Ala.  710 279 

Bamberger  ats.  Cartwright,  90  Ala.  405 511 

Pinkus,  99  Ala.  266 414 

Bancroft  v.  Otis,  91  Ala.  279 227 

Bank  ats.  Hobbie,  107  Ala.  329 362 

Banks  v.  Long,  79  Ala.  319 557 

Bank  v.  Seawell,  18  Ala.  616 4 

Banks  v.  Speers,  97  Ala.  569 ;  103  Ala.  447 327,  328 

State,  72  Ala.  522 6 

Bank  ats.  Stribling,  48  Ala.  451 670 

Barnes,  Ex  parU,  84  Ala.  540 672 

Barnett  v.  Stanton,  2  Ala.  181 83 

Warren  &  Co. ,  8i  Ala.  558 802 

Bates  ats.  Ryland,  4  Ala.  342 46 

Bauer  Grocery  Co.  ats.  Hudson,  105  Ala.  201 145,  308,  309 

Bay  Shell  Road  v.  O'DonneiU  87  Ala.  876 78 


Digitized  by  VjOOQ IC 


xn  ALABAMA  OASES  CITED. 

Baylor  ats.  Bir.  R.  &  E.  Co  ,  101  Ala.  498 502 

Bearden  v    Stale,  89  Ala.  21 13 

Beatty  v    Brown,  101  Ala.  695 57 

Beebe  v.  Buxton,  99  Ala.  117 •. 57 

Bell  ats.  Bogart,  112  Ala.  412 398 

Bent  ats.  Johnston,  93  Ala.  164  308 

Bentley  ats.  Masterson,  60  Ala   520 804 

Bessemer  ats.  Birmingham  Min.  R.  R.  Co.,  98  Ala   277 127 

Betancourt  v.  Eberiin,  71  Ala.  465 432 

Bibbv    Hall  &  Farley,  101  Ala.  876 432 

ats  Relfe,  43  Ala.  619 474 

Binford  ats.  Hilliard,  10  Ala.  977 263 

Binion  ats.  L.  <fe  N.  R.  R.  Co.,  107  Ala.  646 528 

Birmingham  Dry  Goods  Co.  v.  Roden  &  Co..  110  Ala.  511 94 

Min.  K.  R.  Co.   v.  Bessemer,  98  Ala  277 127 

Jacobs,  92  Ala.  187 501,  502 

ats.  Bromley,  95  Ala.  397 145, 534 

R.  &E.  Co    V.  Bowers,  110  Ala.  328 499 

Baylor,  101  Ala.  498 502 

T.  &S.  Co.  ats.   i  oungblood,  95  Ala.  647 365 

Union  R.  Co.  v.  Hale,  90  Ala.  8 145 

Bivinsats.  R.  &  D    R.  R.  Co.,  96  Ala.  626 189 

Bland  v.  State,  75  Ala.  574  6 

Bogart  V.  Bell,  112  Ala.  412 398 

Boggsv.  Price,  64  Ala.  519 804 

Bolandats    L.  &  N     R.  R.  Co.,  96  Ala.  626  189 

Boiling  V.  Kirby,  90  Ala.  215 150, 151»  462 

Hmith,  108  Ala.  411   398 

Bolman  v.  Lohman,74  Ala.  510 610 

Boltman  ats.  Wright,  8  Ala   548 371 

Bone  ats.  Lansden.  90  Ala.  446 241 

Booker  v .  Jones,  55  Ala.  275 802 

Boothe  ats.  Gardner,  31  Ala.  18^ ...  463 

Boulden  v.  Phoenix  Ins.  Co.,  96  Ala.  609 369,360 

Bouldin  ats    L    &N.  R.  R.  Co..  liO  Ala.  185 215 

Bowden  v.  State,  91  Ala.  61 696 

Bowers  ats.  Birmingham  R.  <fe  E.  Co  ,  110  Ala.  328 499 

Boyd  ats.  Randle,  73  Ala.  282 263 

V.  State,  88  Ala.  169 303 

Bradford  ats.  Col.  &  West.   R .  Co. ,  86  Ala.  573 404 

Bradley  ats.  Anderson,  66  Ala.  263 398 

Brewer  v.  Bain,  60  Ala.  153 372 

ats.  Laughran,  113  Ala.  509 187 

Wood,  66  Ala.  570 388 

Bromley  V.  Birmingham  Min.  R.  R.  Co.. 95  Ala.  397 145,534 

Brooks  V.  Mobile  School  Commissioners.  81  Ala.  227 49 

ats.  Townsend,  76  Ala.  311 302 

Warwick,  70  Ala.  412 392 

Brown  v.  Alabama  Midland  K.  Co.,  98  Ala.  647 365 

ats.  Beatty,  101  Ala.  695 57 

V.  Derrick,  66  Ala.  162 355 

ats.  Hawkins  Lumber  Co.,  100  Ala.  217 242 

Hilliard,  103  Ala.  318 610 

V.  Newman,  66  Ala.  275 389 

&  Co.  V.   Scarboro,  97  Ala.  316 429 

Browning  v    Grady,  10  Ala.  999 547 

Bryan  v.  Cowart,  21  Ala.  92 580 

Buchanan  v.  State,  109  Ala.  7 6 

Buckalew  v.  State,  62  Ala.  334 39 

Buflford  ats.  Armstrong,  51  Ala.  410 83 

Burket  ats.  Peavey,  35  Ala.  141 670 

£urlesoa«t8.  Humphreys, 72  Ala.  1... 563 


Digitized  by  VjOOQ IC 


ALABAMA  CASES  CITED.  xm 

Burnell  V.  Morris,  106  Ala.  349 684 

Burney  v.  Torrey,  100  Ala.  167 227 

Burton  v.  State,  107  Ala.  68 4 

Buxton  V.  Beebe,  «9  Ala.  117 57 

Bynum  v.  Gold,  106  Ala.  427 242 

Gain  v.  State,  66  Ala.  170 13,  31 

Oaldough  ats.  McOlure.  5  Ala.  25 579 

Oaldwell  ats.  Gamble.  98  Ala.  578 407, 408 

V.  Guinn,54  Ala.  64 392 

Caloway  v.  McElroy,  3  Ala.  408 579 

Campbell  ats.  Grier,  21  Ala   328 277 

V.  O'Neal,  81  Ala.  476 303 

ats.  Woodcock,  2  Port..  456 104 

Capital  City  Ins.  Co    ats.  Mitchell,  110  Ala.  683 684 

Cartwright  v.  Bamberger  90  Ala   305 511 

Case  V.  Moore,  21  Ala.  760 113 

Central  R.  R.  &  B   Co.  ats.  Hu»s,66  Ala.  621 263 

Chambers  ats.  Mary  Lee  C.  &  R.  Co.,  97  Ala.  171 181 

.  V.  Ringstaff,  69  Ala.  140 492 

Chavannah  v.  State,  49  Ala.  396 38 

Chewningats.  Ensley  Railway  Co.,  93  Ala.  26 187 

Clanton  ats.  Englehardt,  83  Ala.  336 85 

Clayton  ats.  Littleton, 78  \la.  571 675 

Coal  City  C.  &  C.  Co.  v    Hazard  Power  Co..  108  Ala.  218 509 

Cohn  Bros.  &  Co.  v.  Stringfellow,  100  Ala.  242 308 

Coker  ats.  Daniel,  70  Ala.  265 63 

Collier  ats.  Dudley,  87  Ala.  431 241,  407 

Collins  V.  Stix.  Kraus  &  Co..  96  Ala.  341 263 

Columbus  &  West    Railway  Co.  v.  Bradford,  86  Ala.  573 404 

Comer  v.  Heidelbnch,  109  Ala.  220 611 

Way,  107  Ala.  300 362 

Commissioners  ats .  McGraw,  89  Ala.  407 479 

Stuart,  82  Ala  209 74 

Conner  v.  Allen,  33  Ala.  516 150 

Connoly  v.  A.  AT.  R.  R    Co.,  29  Ala.  573 392 

Cook  A'.  Mut.  Ins    Co.,  53  Ala.  37 46 

Cooper  ats.  Lindsay,  94  Ala.  170 355 

Courtnay  ats.  May,  47  Ala.  185 672 

Cowart  V.  Bryan,  21  Ala.  92 579 

Cox  V.  Knight,  49  Ala.  173 114 

Crocker  ats.  K.  U  ,  M.  <fe  B.  R    R.  To,  95  Ala.  428 145,500 

Craddnck  v.  A.  F.  L.  M.  Co.,  88  Ala.  282 407 

Crane  ats.  Flewellen,  58  Ala.  627 642 

Creagh  ats.  Pnulling.54  Ala.  657 559 

Cromelin   v.  McCauley,  67  Ala   542 563,  642 

Crooke  v.  Reynolds,  95  Ala.  570  672 

Cross  V.  State,  68  Ala.  476 5,  6 

Cunningham  ats.  Southern  Railway  Co. ,  112  Ala.  496 215 

Thomas,  59  Ala.  158 681 

Curry  v.  Peebles,  83  Ala.  228 561,  562,  563 

Wilson,  48  Ala.  638 363 

Dabney  v.  Mitchell. 66  Ala.  499 226 

Dacus  V.  Streety,  59  Ala.  183 474 

Dane  V.  McArthur,  67  Ala.  456 392 

Daniel  v.  Coker,  70  .Ala   266 63 

ats.  Goodbar,  White  &  Co. ,  88  Ala.  583 356 

Mash,  105  Ala.  393 17 

Daniels  v.  Lowery,  92  Ala.  519 614 

Darby  &  Co.  v.  Kroell,  92  Ala  607 308 

Dargan  ats.  Otis,  53  AJa.  178 660 


Digitized  by  VjOOQ IC 


XIV  ALABAMA  CASES  CITED. 

Davis  ats.  Johnson  &  Co.,  96  Ala.  298 17 

V.  Lassiter,  20  Ala.  561 83 

ats.  McNeil,  105  Ala.  657 241 

V.  Sowell.  77  Ala.  262  489 

Western  Railway  Co. ,  107  Ala.  626 190, 877 

DeBardeleben  C.  &  I.  Co.  ats.  Lee,  102  Ala.  628 103 

Decatur  L.  A  I.  Co,  ats.  Humes.  98  Ala.  146 886 

M.  &  L,  Co.  ats.  Scruggs,  86  Ala.  173 365 

Denny  ats.  Elyton  Land  Co.,  96  Ala.  336 264 

Derrick  v.  Brown,  66  Ala.  162 365 

Dexter  ats.  Ohlander.  97  Ala.  476 584 

Dibble  ats.  Kennon,  76  Ala.  361 689 

Dick  ats.  Smith,  95  Ala.  311 694 

Dismukes  ats.  Williams.  106  Ala.  402 412 

Dollins  V.  Lindsey,  89  Ala.  217 412 

Dorsey  v.  State,  1 10  Ala.  38 6 

Downey  v.  State,  90  Ala.  664 696 

Dozier  v.  Mitchell.  65  Ala.  511 64 

Drake  v.  State,  68  Ala.  511 34 

Draper  v.  Walker,  98  Ala.  310 463 

Dudley  v.  t'ollier,  87  Ala.  431 241 

Dagger  y.  Tayloe,  60  Ala   604 898 

Dundas  ats.  P  A  M.  Bank,  10  Ala  661 474 

Dunklin  v.  Wilson,  64  ^la  162 276 

Dunn  ats.  Nelson,  16  Ala.  502 679 

East  Alabama  Railway  Co.  ats.  T.  &  C.  R.  R.  Co.,  75  Ala.  516. ...  492 

Eastis  V.  Montgomery.  93  Ala.  298 227 

Eberlin  ats.  Betancourt,  71  Ala.  465  482 

Edmondson  V    Wilson,  108  Ala.  118 37? 

Eichofer  ats.  A.  O.  S.  R.  R.  Co.,  100  Ala.  224 130 

Ellerson  v.  State,  69  Ala.  1 17, 485 

Elyton  Land  Oo.^Ex  parte,  104  Ala.  91  268 

V.  Denny.  96  Ala   336 264 

Englehardt  v.  Clanton,  83  Ala.  336 85 

Ensley  Railway  Co.  v.  Cbewning,  93  Ala.  26 187 

Eufaula  Nat.  Bank  ats.  LeGrand.  81  Ala  123 308,  809,  655 

Water  Works  ats.  Ulbricht,  86  Ala.  587 489 

Everson  ats.  Irwin,  95  Ala.  64  701 

Excelsior  Coal  Co .  ats .  Reynolds,  100  Ala .  296 642 

Ex  parte   Barnes,  84  Ala.  540 672 

Elyton  Land  Co.  104  Ala.  91 263 

Haralson,  75  Ala.  543 672 

Hubbard.  65  Ala.  473 10 

Maxwell,  87  Ala.  362 681 

Merlet,  71  Ala.  371 10 

Morgan,  30  Ala.  51 670,  672 

Robbins,  29  Ala.  71 672 

Robinson,  108  Ala.  161 31 

Sam,  51  Ala.  84 10 

Simmons,  62  Ala.  416 JO 

Smith,  34  Ala.  466 642 

State  Bar  Association,  92  Ala.  116 672 

Tower  Manufacturing  (!o.,  108  Ala.  416 672 

Faggard  ats.  Moore.  51  Ala.  525 564,  576 

Fair  ats.  Knox,  17  Ala.  503 389 

Fa'TOW  y.  Andrews, 69  Ala.  96 83 

Felrath  ats    Foley,  98  A|a.  176 236 

First  Nat.  Bank  ats.  Kennedy,  107  Ala.  170 412 

ats.  Loucheim,  98  Ala.  521 642 

Flash  ats.  Loeb,  66  Ala.  526 808 


Digitized  by  VjOOQ IC 


ALABAMA  CASES  CITED.  xv 

Flewellen  v.  Crane,  58  Ala.  627 642 

Foley  V.  Felrath,  98  Ala.  176 286 

Fox  ats    Sampson,  109  Ala.  662 444 

Ftancis-Chenoweth  Hardware  Co.,  v.  Bailey  &  McCoDnelL  104 

Ala.  569 118 

Franklin  v.  Pollard  Mill  Co. ,  88  Ala.  318 422 

Frazer  ats.  Watts,  80  Ala.  188 568,  64? 

Free  ats.  R.  &  D.  R.  R.  Co.,  97  Ala.  234 190,  377 

French  v.  Garner, 7  Port.  549 578 

Frothingham  ats    Sloan,  65  Ala.  593 686 

Fuller  ats.  Wheat,  82  Ala.  572 684 

Gachet  v.  Warren,  72  Ala.  288 84 

Gamble  v.  Caldwell,  98  Ala.  578 407,  408 

Gardner  v.  Boothe,  31  Ala.  196 468 

Garner  ats.  French,  7  Port.  549 578 

Garrett  v.  Jones,  95  Ala.  96 343 

Gentry  ats.  L.  &  N   R.  R.  Co.,  103  Ala.  636 303 

George  ats.  M.  &  O.  R.  R.  Co.,  94  Ala.  214 187,  2i6 

109  Ala.  245 190,  215,  377 

Georgia  Pac.  R.  Co.  v.  Lee,  92  Ala.  262 499,  594 

ats.  Long,  91  Ala.  522 407 

Glasscock  ats  Johnson,  2  Ala.  218 628 

Glaze  V.  McMillian,  7  Port.  279 150,  151 

Glazener  ats.  Thomas,  90  Ala.  538 355 

Globe  Iron  R.  &  C.  Co.  v.  Thacher,  67  Ala.  464 610 

Goetter,  Weil  &  Co.  v  Norman  Bros.,  107  Ala.  586 355 

Goffgins  V.  Smirh,  35  Ala.  683 104 

Gold  ats.  Bynum,  106  Ala.  427 242 

Goodbar,  White  &  Co.  v.  Daniel,  88  Ala.  583 355 

Grady  ats.  Browning.  10  Ala.  999 547 

Graham  v.  Woodall,  86  Ala.  313 372 

Grant  v.  State,  55  Ala.  201 691 

Graves  ats.  Pollock,  72  Ala.  847 484 

Green  v.  Green,  7  Port.  19 264 

ats.              7  Port.  19 264 

Gregg  V.  State,  106  Ala.  44 20 

Grier  v.  Campbell,  21  Ala.  328 277 

Grf sham  v.  Ware,  79  Ala.  199 64 

Griffin  v.  Wall,  32  Ala.  149 4 

Griffith  V.  State,  90  Ala.  583  691 

Grimmet  v.  Henderson,  66  Ala.  521 263 

Guilmartin  v.  Urquhart,  82  Ala.  570 584 

Guinn  ats.  Caldwell,  54  Ala.  64 392 

Haines  ats.  Rogers,  103  Ala.  198 54 

Hainsworth  ats.  Johnson,  6  Ala.  443 628 

Hale  ats.  Birmingham  Un.  R.  Co.,  90  Ala.  8 145 

V.  Stone,  14  Ala.  803 58 

ats.    "      17  Ala.  557 580 

Hale  County  Commissioners  ats.  Stewart,  82  Ala.  209 74 

Hall  ats.  A.  G.  S.  R.  R.  Co.,  105  Ala.  599 500,  501,  534 

ats.  Henry,  106  Ala.  537 456 

V.  Jones,  56  Ala.  493 547 

V.  Sims,  106  Ala.  561 175,  176,  177 

V.  Tanner,  91  Ala.  363 547 

A  Farley  ats    Bibb,  101  Ala.  87 432 

Handley  v.  Heflin,  84  Ala.  604 611 

Har  Ison,  Ex  parte,  75  Ala.  543 672 

Harold  Bros,  v    Weaver,  7?  Ala  373 365 

Harper  v.  Rudd,  89  Ala.  371 689 

Harrell  v.  Mitchell,  61  Ala.  270 642 


Digitized  by  VjOOQ IC 


XVI  ALABAMA  CASES  CITED. 

Harris  v.  State.  78  Ala.  495 4 

Hawk  V.  State,  84  Ala .  468 31 

Hawkins  v.  Rosa,  100  Ala   459 ; .  241 

Lumber  Co.  v    Brown,  100  Ala.  217 242 

Haws  V.  Morgan,  69  Ala.  508 863 

Hawving  ats.  Woodrow.  105  Ala.  241 340 

Hayes  ats.  Robertson,  83  Ala.  291 241 

Hazard  Powder  Co.  v.  Coal  City  0.  &  0.  Co.,  108  Ala.  218 509 

Heard  vs.  Hicks,  82  Ala.  484  241 

Heflin  ats    Handley.  84  Ala    604 611 

Heidelbach  ats.  Comer,  109  Ala.  220 511 

Henderson  ats.  Grimmet,  66  Ala.  521 263 

V.  8tate,94  Ala.  95 668 

Henry  ats.  Aderholt,  87  Ala.  417 474 

V.  Hall,  106  Ala.  637 456 

ats.  Howell,  27  Ala    612 389 

Hertzler  ats.  Stevens,  109  Ala.  423 573 

Hester  ats.  Russell.  10  Ala.  535 889 

Hicks  ats.  Heard,  82  Ala.  484  241 

Higgins  ats.  Martin  23  Ala.  775 694 

H.  A    &  B.  R.  R.  Co.  ats.  S.  AN.  Ala.  R.  R.  Co.,  101  Ala.  233..  641 

Hight  ats.  Hoskins,  96  Ala.  284 340 

Hill  ats.  Weathers,  92  Ala.  492 365 

Hilliard  v.  Rinford.  10  Ala.  977 263 

V.  Brown,  103  Ala.  318 670 

Hinds  V.  Hinds,  80  Ala  227 611 

ats.      "      80  Ala.  227 611 

Hobble  V.  Bank,  107  Ala.  329 362 

Hobbs  V.  State  74  Ala.  41 6 

Hodge  ats.  Wadsworth,  88  Ala.  506 242 

Holly  Manufacturing  Co  ats.  Wood.  100  Ala.  327 855 

Hornthall  ats.  Spira,  77  Ala.  137 308 

V.  Schonfeld,  79  Ala.  107 808 

Hoskins  v .  Hight,  95  Ala.  284. . .  ♦. 340 

Howell  V.  Motes,  54  Ala.  1 679 

Hubbard,  Ex  parte,  65  Ala.  473 10 

Huder  ats.  Mobile  &c.  Ins.  Co..  35  Ala  713 474 

Hudman  ats.  Lehman,  85  Ala.  135 113 

Hudson  V.  Bauer  Grocery  Co  ,  105  Ala.  201 145,  308,  309 

Humes  v.  Decatur  L.  Imp.  Co.,  96  Ala.  461 386 

Humphreys  v.  Burleson,  72  Ala.  1 563 

Hubs  V.  Cen    R.  R.  &  B.  Co.,  66  Ala.  472 263 

Hutchinson  ats.  Jones,  43  Ala.  721 668 

ats.  Lovelace,  106  Ala.  721 63 

Industrial  Title,  Trust  &  Sav.  Co.  v.  Weakley,  103  Ala.  458. .  .269,  274 

Ingram  v.  State.  27  Ala.  17 14 

Irvin  v.  Everson,  95  Ala.  64 70 

Jacobs  ats.  Ala.  Min.  R.  R.  Co.,  92  Ala.  187 501, 502 

Jackson  v.  Jackson,  9  Ala.  791 388 

ats.        •*        9  Ala.  791 388 

James  v.  R.  &D.  R.  R.  Co.,  92  Ala.  235 528 

Jinkins  v.  Noel,  3  Stew.  60 492 

Johnson  v.  Glasscock,  2  Ala.  218  626 

v.  Hainsworth,  6  Ala.  443 628 

V.  Stone,  75  Ala.  7 696 

ats    Warehouse  Co.,  85  Ala.  178 690 

&  Co.  V.  Davis,  95  Ala.  293 17 

Johnston  v.  Bent.  93  Ala.  164 308 

ats.  McDaniel,  110  Ala.  626 130 

ats.  Perry,  69  Ala.  648 83,  86 


Digitized  by  VjOOQ IC 


ALABAMA  CASES  CITED.  xvn 

Jones  ate.  Booker,  55  Ala.  275 802 

ats.  Garrett,  86  Ala.  96 848 

ats.  Hall,  56  Ala.  493 547 

V.  Hutchinson,  43  Ala.  721 668 

ate.  Lane,  79  Ala.  156 547 

ats.  Thomas,  84  Ala.  802 57 

Jordan  v.  Loftin,  13  Ala.  550 579 

Joseph  ats.  McCormick,  77  Ala.  236 808 

Kansas  City,  Mem.  <&Bir.  R.R.  Co.  v.  Crocker,  95  Ala.  428.  .145,  500 

Keeble  ats.  Traywick,  93  Ala.  498 808 

Kemp  ats.  Thorn,  98  Ala.  310 468 

Kennedy  v.  Bank,  107  Ala.  170 412 

Kennon  ats.  Dibble,  75  Ala.  351 689 

Kidd  V.  Ala.  &  Tenn.  Rivers  R.  R.  Co.,  35  Ala.  209 151 

Kinsey  ats.  Stout,  90  Ala.  546     484,  689 

Kirby  ats.    Boiling,  90  Ala.  215  150,  151,  462 

Knight  ats.  Cox.  49  Ala.  173 114 

Knox  V.  Fair,  17  Ala.  503 389 

V.  Knox,  95  Ala.  495 227 

ats.     **      95  Ala.  495 227 

Kolsky  V.  Loveman,  97  Ala.  543 412 

Kroell  ats.  Darby  &  Co  ,  92  Ala.  607 308 

Kyle  V.  Ward,  91  Ala.  120 802,  308 

Lady  Ensley  Fur.  Co.  v.  Rogan,  95  Ala.  696 112 

Lane  v.  Jones,  79  Ala.  156 647 

Lansden  v.  Bone,  90  Ala.  446 241 

Lassiter  ats.  Davis,  20  Ala.  561 68 

Laughran  v.  Brewer,  113  Ala.  509 187 

Leatherwood  v.  Sullivan,  81  Ala.  458 681,  682 

Lee  V.  De  Bardelaben  C .  &  L  Co.,  102  Ala.  262 499,  594 

Lee  ats.  Ga.  Pac.  R.  Co.,  92  Ala.  262 499,  594 

LoGrand  ats.  Eufaula  Nat.  Bank,  81  Ala.  123 308,  309,  656 

&  Co.  ats.  Lomax,  60  Ala.  537 802 

Lehman  ats.  Hudmon,  85  Ala.  135 113 

Lehman,  Durr  <&  Co.  ats.  Wollner,  85  Ala.  274 808 

LeinkauiT  v.  Munter,  76  Ala.  194 412,  418 

Lessley  ats.  McKinnon,  89  Ala.  625 362 

Lewis  ats.  Ala.  Warehouse  Co. ,  56  Ala.  514 16 

ats.  Waring,'63  Ala.  626 668 

Levi  ats.  Robinson  <&  Ledyard,  81  Ala.  134 308,  311 

Life  Association  ats.  White,  63  Ala.  420 550 

Insurance  Co.  v.  Petway,  24  Ala.  544 642 

Ligon  V.  Ligon,  84  Ala.  555 399 

ats.  84  Ala.  556, 399 

Lindsay  v.  Cooper,  94  Ala.  170 356 

V.  Williams,  17  Ala  229 46,  47,  104 

Lindsey  ats.  Dollins,  89  Ala.  217 412 

Litchfield  v.  Allen,  7  Ala.  779 48 

Little  V.  Allison,  93  Ala.  150 862 

Littleton  v.  Olanton,  77  Ala.  671 676 

Loeb  V.  Flash,  66  Ala.  625 808 

Loftin  ats.  Jordan,  18  Ala.  550 679 

Logan  ats.  McNamara,  100  Ala.  187 215 

Loggins  ats.  McCutchen,  109  Ala.  467 11 

Lohman  ats.  Bolman,  74  Ala.  510 610 

Lomax  v.  LeGrand  <&  Co.,  60  Ala.  537 802 

Long  ats.  Banks,  79  Ala.  319  567 

V.  Ga.  Pac.  R.  Co.,  91  Ala.  622 407 

V.  Pace,  42  Ala.  496 492 


Digitized  by  VjOOQ IC 


XTin  ALABAMA  CASES  CITED. 

Loucheim  v .  Bank,  98  Ala.  521 642 

Louisville  &  Nashville  R.  R.  Co.  v.  Binion,  107  Ala.  645 528 

Boland,  96  Ala.  626 189 

Bouldin,  110  Ala.  185 215 

Gentry.  103  Ala.  636 303 

ats .  McAdory.  94  Ala.  272 534 

McCarthy,  102  Ala.  198. . .  180 

v.  Markee,  103  Ala.  160. .  .534,594 

Richards.  100  Ala.  365  ...  499 

Stanton,  91  Ala.  384 187 

Trammell,  93  Ala.  350.  532, 534 

ats.  Warden,  94  Ala.  277 190 

V.  Webb,  97  Ala.  308 499 

Lovelace  v.  Hutchinson,  106  Ala.  422 63 

Loveman  ats.  Kolsky,  97  Ala.  543 412 

Lowe  V.  State,  86  Ala.  47 3 

Lowery  ats.  Daniels.  92  Ala.  519 614 

Lucas  V.  State,  96  Ala.  51 4 

McAdory  v.  L.  &  N.  R.  R.  Co.,  94  Ala.  272 534 

McAlpine  ats.  Ridgeway,  31  Ala.  458  264 

McArthur  ats.  Dane.  57  Ala.  456 392 

Mc  Bryde  v.  Sayre.  85  Ala    458 489 

McCain  v.  State  62  Ala.  138 126 

McCalley  v.  Oiey,  90  Ala.  302 57 

McCarthy  v.  L.  &  N.  R.  R.  Co  ,  102  Ala.  193  130 

McCauley  ats.  Cromelln,  67  Ala.  542 563,  642 

McClure  v.  Caldough.  5  Ala.  25 579 

McCollum  V.  Prewitt,37  Ala.  573 578 

McConnell  v.  AVorns,  102  Ala.  587 675 

McCormick  v.  Joseph.  77  Ala   236 308 

McCreary  v. Turk,  29  Ala.  245 628 

McCutchens  v.  Loggins,  109  Ala.  467 11 

McDaniel  v.  Johnston,  110  Ala.  526  130 

McDonnell  ats.  Mobile  Sav.  Bank,  83  Ala.  685 46,  49 

McElroy  ats.  (Jaloway,  3  Ala.  406 579 

McGraw  v.  Commissioners,  89  Ala.  407 479 

McGuire  v.  Van  Pelt,  55  Ala.  344  57 

McJinsey  v  Traverse,  1  Stew.  244 872 

McKinnon  v.  Lessley,  89  Ala.  625 362 

McLeod  V.  Shelby  M.  &  L  Co.,  108  Ala.  81 340 

McMillan  v.  Rushing,  80  Ala.  402 355 

McMillion  ats.  Glaze,  7  Port.  279 150,  161 

McNamara  v.  Logan,  100  Ala.  187 215 

McNeil  V.  Davis,  105  Ala.  657 241 

Markee  ats.  L  &  N.  R.  R.  Co.,  103  Ala.  160 534,  594 

Martin  v.  Higgins,  23  Ala.  775 694 

V.  Mayer,  112  Ala.  620  485 

Mary  Lee  C.  &  R.  Co.  v.  Chambliss,  97  Ala.  171 187 

Mash  V.  Daniel,  105  Ala.  393 17 

Masterson  v.  Hentley,  60  Ala.  520 804 

Mather  v.  Purcell,  35  Ala.  570 280 

Matthews  v.  State,  56  Ala.  65 6 

Mattison  ats.  Yeatman,  59  Ala.  382 371 

Maxwell,  Ex  parte,  37  Ala.  362 681 

May  V.  Courtnay,  47  Ala.  185 672 

Mayer  ats.  Martin,  112  Ala.  620 485 

Mayor  &c.  ats.  Payne,  4  Ala.  333 280 

Merlet,  Ex  parte,  71  Ala.  371  10 

Meyer  Bros.  v.  Mitchell,  75  Ala.  475 865 


Digitized  by  VjOOQ IC 


ALABAMA  OASES  CITED.  xix 

Mitchell  V.  Capital  City  Ins.  Co. ,  110  Ala.  583 584 

ats.  Dabney.  66  Ala.  499 226 

Dozier,  65  Ala,  511  64 

V.  Harrell.  61  Ala.  270 642 

ats.  Mayer  Bros.,  75  Ala.  475  355 

Mobile  Ac.  Ins.  Co.  ats.  Huder,  86  Ala.  713 474 

Savinar  Bank  v.  McDonnell,  83  Ala.  585 .46,  49 

School  Commissioners  ats.  Brooks,  31  Ala.  227 49 

A  Ohio  R.  R.  Co.  v.  George,  94  Ala. 214 187,  215 

ats.  George,  109  Ala.  245 190,  215,  377 

V.  Thomas,  42  Ala.  673 187 

Montgomery  v.  Eastis,  92  Ala.  293 227 

Railroad  Co.  ats.  Allen,  11  Ala.  447 609,611 

Bank  of  ats.  Ht.bbie,  107  Ala.  329  362 

Streec  Railway  ats.  McDonald,  110  Ala.  161 145 

Moody  V.  State,  48  Ala.  115 668 

Moog  V.  Randolph,  77  Ala  597 668 

Moore  v.  Faggard.  51  Ala.  625 664,  576 

ats.  Case,  21  Ala.  760 113 

V.  State,  71  Ala.  311 34 

ats.  Trapp,  21  Ala.  697 584 

Morgan,  Ex  parte,  80  Ala.  51 670,  672 

ats.  Haws,  59  Ala.  508 363 

ats.  Wood,  56  Ala.  397 264 

Morris  ats.  Burnell,  106  Ala.  349 584 

Moses  ats.  Noble,  74  Ala.  604 563 

Motes  ats.  Howell,  54  Ala.  3 579 

Mullen  ats.  Pacific  Guano  Co.,  66  Ala.  582 84 

Munter  ats.  Leinkauff,  76  Ala.  194 412,  413 

Murrell  v.  Smith,  51  Ala  301  558 

ats.  Sturdevant,  8  Port.  817 492 

Mutual  Compress  Co.  ats.  Allen,  101  Ala.  574 237 

Insurance  Co.  ats.  Cook,  53  Ala.  37 46 

Nelson  v.  Dunn,  15  Ala,  502 579 

Newman  ats.  Brown, 66  Ala.  275 389 

New  Orleans  Ac.  R.  R.  Co.  ats.  Perry,  55  Ala.  413 126 

Nichols  ats.  Wallace,  56  Ala.  321 474 

Noble  V.  Moses,  74  Ala.  604 563 

Noel  ats.  Jinkins,  3  Stew.  60 492 

Nolan  V.  Ree.-e,99  Ala.  205 672 

Norman  Bros,  ats  Goetter,  Weil  &  Co .,  107  Ala .  586 365 

Norwood  ats.  Rigby,  34  Ala.  129 389 

Nunn  ats.  Abraham  &  Bro.  42  Ala .61 151 

O'Bear  Jewelry  Co.  v.  Volfer.  106  Ala.  206 .660,  609 

O'Donnell  ats.  Bay  Shell  Road, 87  Ala.  376 73 

Ohlander  v.  Dexter,  97  Ala.  476 684 

O'Neal  ats.  Campbell,  81  Ala.  476 303 

O'Rearats.  Thornhill,  108  Ala.  299 407 

Orr  V.  Ribbitte,  83  Ala.  186 303 

Otey  ats.  McCalley,  90  Ala  302 57 

Otis  ats.  Bancroft,  91  Ala.  279 - 227 

V.  Dargan,  53  Ala   178 660 

Pace  ats.  Long,  42  Ala.  495 492 

Pacific  Guano  Co.  v.  Mullen,  66  Ala.  582 84 

Parker  ats.  Steiner,  108  Ala.  367 641 

Patapsco  Guano  Co.  v.  Ballard,  107  Ala.  710 279 

Patillo  V.  Taylor,  83  Ala.  233 561 

Paulling  V.  Creagh,  64  Ala.  657 560 

Payne  v.  Mayor  do.,  4  Ala.  833 280 


Digitized  by  VjOOQ IC 


XX  ALABAMA  CASES  CITED. 

Peagler  v.  Stabler,  91  Ala.  308 614 

Peavey  v.  Burket,  35  Ala.  141 670 

Peebles  ats.  Curry,  83  Ala.  228 561, 562.  583 

Perry  v.  Johnston,  69  Ala,  648  83,  85 

V.  N.O.  &c.  R.  R.  Co.,  55  Ala.  413 126 

V.  State  87  Ala.  30 3 

Petway  ats.  Life  Ins.  Co.,  24  Ala.  544 642 

Phoenix  Ins.  Co.  v.  Bouldin,  96  Ala.  609 359,  3'K) 

Pinkus  V.  Bamberger,  99  Ala.  266 4 14 

Planters  &  Merchants  Bank  v.  Dundas,  10  Ala.  661 474 

ats.  Saltmarsh,  14  Ala.  668 389 

Pollard  Mill  Co.   ats.  Franklin.  88  Ala.  316 422 

PoUak  V.  Graves,  72  Ala.  347  484 

Searcy,  84  Ala.  259 642 

Pool  ats.  Winter,  100  Ala.  503 243 

Potter  ats  Adler,  57  Ala.  571 670 

Powell  V.  Henry,  27  Ala.  612 389 

Prattville  Co,  v.  Rogers,  81  Ala.  483 561 

Prewitt  ats.  McCoUum,  87  Ala.  573 578 

Price  ats.  Boggs,  64  Ala.  519 304 

Prickett  v,  Sibert,  75  Ala.  319 474 

Prince  v.  Ala.  State  Fair,  106  Ala.  340 149 

Pruitt  V.  State,  92  Ala  41 4 

Purcell  V.  Mather.  35  Ala.  570 280 

Rabitte  v.  Orr.  83  Ala.  186 303 

Randle  v.  Boyd,  73  Ala.  282. 263 

Randolph  ats.  Moog,  77  Ala.  597 668 

ats.  Toomer,  60  Ala.  360 63 

Reese  v.  Nolan.  99  Ala.  205 672 

Reeves  v.  Abercrombie,  108  Ala.  538 614 

V.  State.  105  Ala.  120 38 

Relfe  V.  Bibb,  43  Ala.  519 474 

Rembert  ats.  Thomes,  63  Ala.  561 642 

Reynolds  v.  ( 'rook.  95  Ala,  570 672 

V.  Excelsior  Coal  Co.,  100  Ala.  296 642 

Rhea  v.  State.  100  Ala.  119 11 

Rice  V.  Tobias,  88  Ala.  348 276 

Richards  ats.  L.  &  N.  R.  R.  Co.,  100  Ala.  365 499 

Richmond  &  Danville  R.  R.  Co.  v.  Burns,  103  Ala.  148 190 

Free,  97  Ala.  234 199,  377 

ats.  James,  92  Ala.  235 528 

V.  Vance,  93  Ala.  149 499 

Ridgway  v.  McAlpine,  31  Ala.  458 264 

Rigby  V.  Norwood,  34  Ala.  129 389 

Ringstaflf  ats.  Chambers.  69  Ala.  140 492 

Robbins,  Ex  parte,  29  Ala.  71 672 

Roberts  v.  Strang.  38  Ala,  566 547 

Robertson  v.  Haye8,83  Ala.  291 241 

Robinson,  Ex  parte,  108  Ala.  161 31 

Robinson  &  Ledyard  v.  Levi,  91  Ala  184 308,  811 

Roden  &  Co.  v.  Birmingham  Dry  Goods  Co.,  110  Ala.  511 94 

Rogan  ats.  Lady  Knsley  Fur.  Co.,  95  Ala.  596 112 

Rodgers  ats.  State,  107  Ala.  444 74 

Rogers  v.  Haines.  103  Ala.  198 54 

V.  Pratville  Co..  81  Ala.  483 561 

ats.  State,  107  Ala.  444 74 

Roland  v.  State,  105  Ala.  42 697 

Ross  ats,  Hawkins.  100  Ala.  459 241 

Rudd  V.  Harper,  89  Ala.  371 689 

Rushing  ats.  McMillan,  80  Ala.  402 355 


Digitized  by  VjOOQ IC 


ALABAMA  CASES  CITED.  xxi 

RuBsell  V.  Hester,  10  Ala.  535 889 

V.  Walker,  73  Ala.  315 17.  315 

Ryan  ats.  Amer.  Oak  Ex  Co.,  112  Ala.  337 : . . .  448 

Ryland  v.  Bates,  4  Ala.  342 46 

Saltmarsh  v.  P.  &  M.  Bank,  14  Ala.  668 389 

Sam,  £jr  parte,  51  Ala  34 10 

SampsoD  V.  Fox,  109  Ala.  662 444 

Sayre  ats.  Adams,  70  Ala.  318 610 

McBryde,  86  Ala.  458 489 

V.  Weil,  94  Ala.  470 432 

Scarboro  ats.  Hrown  &  Co..  97  Ala.  316 429 

Schonfeld  ats.  Hornthall,  79  Ala  107 308 

Scott  V.  Ware,  65  Ala.  174 69 

Scruggs  V.  Decatur  L.  &  M.  Co.,  86  Ala.  173 356 

Seals  V. Edmonson.  71  Ala.  509 149 

ttearcy  a'S.  PoUak,  84  Ala  259 642 

fteawell  ats.  Bank,  18  Ala.  616 4 

Sheffield  L.  I.  &  0.  Co.  ats  'labler,87  Ala.  309 114 

Shelby  Manufacturing  &  Imp.  Co.  ats.  McLeod,  108  Ala.  81 340 

Shelton  ats.  Wolff,  51  Ala.  423 371 

Sherwood  v.  Alvis,  83  Ala.  115 407 

Shorter  v.  Smith,  56  Ala.  208 355 

Sibert  ats.  Pnckett,  75  Ala,  319 474 

Simmons, £x  paries  62  Ala.  416 10 

Simpson  v.  Talbot.  25  Ala.  470 114 

Sims  ats.  Hall,  106  Ala.  561 175, 176, 177 

Skipper  V.  Stokes,  42  Ala.  255 280.  281 

Sloan  V.  Frothingham,  65  Ala.  593 686 

Smith  ats.  Boiling,  108  Ala.  411 398 

V.  Dick,95Ala    311 694 

Ex  parte,  34  Ala.  455 642 

ats.  Goggins,  35  Ala.  683 104 

Murrell,  51  Ala.  301 558 

Shorter,  56  Ala.  208 365 

Taylor,  104  Ala.  538 243 

South  V.  State,  86  Ala.  617 3 

South  &  Nor. h  Ala.  R.  R.Co.  v.  H.  A.&B.  R.  R.  Co  ,104  Ala.  238.  41 

Southern  Railway  Co.  v.  Cunningham,  112  Ala.  496 215 

Sowell  ats.  Davis,  77  Ala.  262 489 

Speers  atd.  Banks,  97  Ala.  669 ;  103  Ala   447 327,  328 

Spencer  ats.  Spyker,  8  Ala.  333 444 

Spira  V.  Hornthall,  77  Ala.  137 308 

Spyker  V.  Spencer, 8  Ala.  333 444 

Stabler  ats.  Peagler,  91  Ala.  308 614 

Stanton  ats.  Barnett,  2  Ala.  180 83 

V.  L.  AN.  R.  R.  Co., 91  Ala.  384 187 

State  Bar  Association,  Ex  parte,  92  Ala.  116 672 

State  ats.  Alston,  109  Ala.  51 693 

Banks,  72  Ala.  522 6 

Bearden,  89  Ala.  21 13 

Bland,  76  Ala.  574 6 

Bowden.  91  Ala.  61 696 

Boyd,  88  Ala.   169 303 

Buchanan,  109  Ala.  52 6 

Buckalew,  62  Ala.  334 39 

Burton,  107  Ala.  68 4 

Cain,55Ala    170 13,31 

Chavannah,  49  Ala.  396 38 

Cross,  68  Ala.  476 5,  6 

Dorsey,  110  Ala.  38 6 


Digitized  by  VjOOQ IC 


xxn  ALABAMA  CASE8  CITED. 

State  ats.  Downey,  90  Ala.  664 696 

Drake,  68  Ala   511 34 

•  Eller8on,69  Ala    1 17,485 

Grant,  55  Ala.  201 691 

Gregg.  106  Ala.  44 20 

Griffith,  90  Ala.  583 691 

Harris,  73  Ala.  495 4 

Hawk,  84  Ala.  466 31 

Henderson,  94  Ala.  95  668 

Hobbs,  74  Ala.  41 5 

Ingram,  27  Ala    17 14 

Johnson,  75  Ala.  7 C96 

Lowe,  86  Ala.  47 3 

Lucas,  96  Ala.  51 4 

McCain,  62  Ala.  138 128 

Matthews,  55  Ala.  68 6 

Moody,  48  Ala.  115 668 

Moore,  71  Ala.  311 34 

Perry,  87  Ala    30 3 

Prultt,92  Ala.  41 8 

Reeves,  105  Ala.  120 38 

Rhea,  100  Ala.  119 11 

V.  Rogers,  107  Ala    444 74,  667 

ats.  Rowland,  105  Ala.  42 696 

South.  86  Ala .  617 3 

Tesney,  77  Ala.  33 596 

Thompson,  106  Ala.  67 4 

Towns,  Ul  Ala    1 667 

V.  Tutwiler,  57  Ala.  115 106 

ats.  Washington,  58  Ala.  356 20 

Webb,  106  Ala.  52 6 

Wesson,  109  Ala.  61 693 

V.   Williams.  69  Ala.  315 667,  672 

ats.  Yellow  Stone  Kit,  88  Ala    196 38 

Steiner  ats.  Askew,  76  Ala.  218 17 

V.  Parker,  108  Ala.  357 641 

ats.   Wiggins,  103  Ala.  655 492 

Stevens  v.  Hertzler,  109  Ala.  423 573 

Stewart  v .  Commissioners,  82  Ala.  209 74 

Stix,  Kraus  &  Co.  ats.  Collins,  96  Ala.  341 263 

Stokes  ats.  Skipper,  42  Ala.  255 280,  281 

Stone  V    Hall,  17  Ala.  557 580 

Stone  ats.  Hall,  14  Ala.  803 -580 

Stout  V.  Kinsey,  90  Ala    546 484,689 

Strang  ats.  Roberts.  38  Ala.  566 547 

Streety  ats.  Dacus,  59  Ala.  18.{ 474 

Stringer  v.  Ala.  Min.  R.  R.  Co.,  99  Ala.  397 499,500 

Stringfellow  ats.  Cohn  Bros.  &  Co.,  100  Ala.  242 308 

Sturdevant  v.  Murrell,  8  Port.  817 492 

Suggs  v.  Winston,  49  Ala.  586 46 

Sullivan  ats.  Leatherwood,  81  Ala.  458 681, 682 

Tabler  v.  Sheffield  L.,  I.  &  C.  Co.,  87  Ala.  309 114 

Talbot  ats   Simpson,  25  Ala.  470 114 

Tanner  ats.  Hall,  91  Ala.  363 547 

Tatum  V.  Tatum,lll  Ala  341 641 

ats.  Tatum,  111  Ala.  341 641 

Tayloe  ats.  Mugger,  60  Ala.  504 398 

Taylor  ats.  Patillo,  83  Ala.  233  561 

V.   Smith,   i04  Ala.  538  243 

Tenn.  &  Coosa  R.  R.  R.  Co.  v.  East  Ala.  R.  Co.,  75  Ala.  516 492 

Tesney  v.  State,  77  Ala.  33 586 


Digitized  by  VjOOQ IC 


ALABAMA  CASES  CITED.  xxin 

Thacher  ats.  Globe.  &c  ,  R.  Co.,  87  Ala.  464 610 

Thames  v.  Rembert,  63  Ala.  661 642 

Thomas  ats.  Cunningham,  59  Ala.  158  681 

V    Glazener,  90  Ala.  538 355 

Jones,  84  Ala   802 57 

ats.  M     &0    R    R    Co.,42Ala.  673 187 

Thompson  v.  State.  106  Ala.  67  4 

Tower  Manfg.  Co.,  87  Ala.  733 70 

Thorn  v    Kemp,  98  Ala    417 463 

Thornhill  v.  O'Rear,  108  Ala.  299 407 

Tobias  ats.  Rice.  83  Ala  348 276 

Toomer  v.  Randolph,  50  Ala    360 63 

Torrey  ats.  Burney,  100  Ala.  157 227 

Tower  Mangf .  Co  ,  E.r  parte,  103  Ala.  415 672 

V.  Thompson,  87  Ala.  733 70 

Towns  V.  State,  111  Ala.  1  667 

Townsend  V.  Brooks.  76  Ala.  311 302 

Trammell  ats.  L.  &  N.  R    R.  Co.,  93  Ala.  350 458,  522,  534 

Trapp  V.  Moore,  21  Ala.  697 584 

Traverse  ats    McJinsey,  1  Stew.  244 372 

Trawick  v.  Keeble.  93  Ala.  498 '308 

Turk  ats.  McCreary,  29  Ala.  245 528 

Turner  v.  Turner,  107  Ala.  465 343 

Turner  ate.  Turner,  107  Ala.  465 343 

Tuscaloosa.  First  Nat    Bank  of  ats.  Kennedy,  107  Ala.  170 412 

Tutwiler  ats.   State,  57  Ala.  113 106 

TJlbricht  v.  Eufaula  Water  Works.  86  Ala.  89 489 

XJrquhart  ats.  Guilmartin,  82  Ala.  570 584 

Van  Pelt  ats.  McGuire,  55  Ala.  344 57 

Vance  ats.  R.  AD.  R.  R.  Co.,  93  Ala.  149 499 

Volfer  ats.  O'Bear  Jewelry  Co. ,  106  Ala.  205 560,  609 

Wadsworth  v.  Hodge,  88  Ala.  506 242 

Williams.  101  Ala.  266 145 

Walker  ats.  Draper,  98  Ala.  310 463 

Russell,  73  Ala.  315 17,485 

V.  Wigginton,  50  Ala.  583 48 

Wall  ats.  Griffin,  32  Ala.  149 4 

Wallace  V.  Nichols,  56  Ala.  321 474 

Ward  ats.  Kyle,  81  Ala.  120 302, 308 

Warden  V.  L.  AN.  R.  R.  Co.,  94  Ala.  277 190 

Ware  ats.  Gresham.  79  Ala.  199 64 

Scott,  65  Ala.  174 69 

Warehouse  Co.   v .  Johnson,  85  Ala.  178 690 

Waring  v.  Lewis,  53  Ala.  625 558 

Warren  A  Co.  ats.  Barnett,  82  Ala.  558 302 

ats.  Gachet,  72  Ala.  288 84 

Warwick  v.  BrookK,  70  Ala.  412 392 

Washington  v.  State,  58  Ala.  356 20 

Watts  V.  Frazer,  80  Ala.  188 563,  642 

Way  ats.  Comer,  107  Ala.  300 362 

Weakley  ats.  Ind.  T  ,  T.  &  8.  Co.,  103  Ala.  458 269,  274 

Weathers  v.  Hill,  92  Ala.  492 365 

W^eaver  ats.  Harold  Bros.,  72  Ala.  373 385 

Webb  ats.  L    &N    R.  R.  Co., 97  Ala.  308 499 

V.  Stale,  106  Ala.  52 6 

Weems  v    Weems,69  Ala.  104 161 

ats.  Weems,  69  Ala.  104 161 

Weil  ats.  Sayre,  94  Ala.  470 432 

WesflOD  V.  Bute,  109  Ala.  61 693 


Digitized  by  VjOOQ IC 


XXIV  ALABAMA  CASES  CITED. 

Western  Railway  Go.  ats.  Davis,  107  Ala.  626  190.  877 

Wheat  V.  Fuller,  82  Ala.  572  684 

Wheeler  ats.  Alexander,  69  Ala  332 492 

White  V.  Life  Association,  63  Ala.   420 550 

Wiggins  V.  Wteiner,  103  Ala.   656 492 

Wiggington  ats.  Walker,  50  Ala.  583 48 

Williams  v  Dismukes,  106  Ala.  402 412 

ats.  Lindsay,  17  Ala.  229 46,47,  104 

8tate,  69  Ala.  315 667,  672 

Wadsworth,  101  Ala.  265 145 

Wilson  ats.  Curry,  48  Ala.  638  363 

Dunklin,  64  Ala.  162 276 

Edmundson,  108  Ala,  118 372 

Winston  ats.  Suggs,  49  Ala.   686 46 

Winter  V.  Fool,  100  Ala    503 243 

Wolff  V.  Shelton,  51  Ala  423 371 

Wollner  v.  Lehman,  86  Ala  274 308 

Wood  V.  Brewer,  66  Ala.  670 389 

Holly  ManTg  Co.,  100  Ala.  327 355 

Morgan,  56  Ala  397 264 

Woodall  ats.  Graham,  86  Ala.  313  872 

Woodcock  V.  Campbell,  2  Port.  456 104 

Woodrow  V.  Hawving.  106  Ala.  241 340 

Worns  ats.  McConnell,  102  Ala.  587 675 

Wright  V.  Bolton,  8  Ala.  548 371 

Yeaton  v.  Mattison,  59  Ala.  882 371 

Yellow  Stone  Kit  v .  State,  88  Ala.  196 38 

Youngbloodv.  Birmingham  T.  &S.  Co.,  95  Ala  521 389 


Digitized  by  VjOOQ IC 


CASES 

\ 

IN  THB 

Supreme  Court  of  Alabama, 


NOVEMBER  TERM,  1896. 

Mitchell  V.  The  State. 

Indictment  for  Larceny  from  a  Dwelling, 

1.  WitruMet;  evidence  of  testimony  of  an  absent  witness;  hearsay. 
Where  an  officer,  who  had  for  execution  the  subpoena  for  an  absent 
witness  and  had  returned  it  '*not  found,"  testifies  that  he  had  hunted 
for  the  witness  and  she  could  not  be  found  in  the  county,  but  he  did 
not  know  that  she  had  left  the  State,  he  can  not,  for  the  purpose  of 
laying  a  predicate  for  the  introduction  of  evidence  of  the  testimony 
of  such  absent  witness  given  on  the  preliminai^y  trial,  further  testify 
as  to  what  was  the  report  in  the  neighborhood  where  the  witness 
lived  as  to  her  whereabouts,  or  that  it  was  the  general  report  in  her 
neighborhood  that  she  had  gone  out  of  the  State ;  such  evidence  be- 
ing merely  hearsay  and  inadmissible. 

2.  Larceny;  argument  of  counsel  to  jury ;  case  at  bar. — On  a  trial  for 
larceny,  where  the  prosecutor  has  testified  that  he  had  the  stolen 
money  in  a  purse,  which  cost  him  a  certain  amount,  and  the  purse  is 
put  in  evidence  by  the  State,  and  there  was  also  evidence  tending  to 
show  that  the  purse  belonged  to  defendant,  counsel  for  defendant 
may,  in  argument,  invite  the  jury  to  inspect  the  purse,  and,  after 
inspection,  apply  their  own  observation  and  experience  in  determin- 
ing the  credibility  of  the  testimony  of  the  prosecutor  as  to  its  cost ; 
and  in  the  exercise  of  this  right,  the  defendant's  counsel  does  not 
transcend  the  boundary  of  legitimate  argument  by  saying  in  the 
course  of  his  argument  to  the  jury,  **I  submit  to  you  that  you  can  see 
by  that  purse  (exhibiting  to  them  the  purse  offered  in  evidence)  that 
it  did  not  cost"  the  amount  testified  to  by  the  prosecutor,  and  is  not 
^orth  that  amount. 

3.  Circumstantial  evidence;  sufficiency  to  justify  conviction;  charge  to 
^^  jury. — The  true  test  of  the  sufficiency  of  circumstantial  evidence 
^0  justify  a  conviction  is,  whether  the  circumstances,  as  proved,  pro- 
dace  a  moral  conviction  of  guilt  to  the  exclusion  of  every  reasonable 
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doubt ;  and  a  charge  which  instructs  a  jury  that  before  there  can  be 
a  conviction  on  circumstantial  evidence,  "the  facts  and  circum- 
stances must  be  such  as  are  absolutely  incompatible,  upon  any  reason- 
able hypothesis,  with  the  innocence  of  the  accused,  and  incapable  of 
explanation  upon  any  reasonable  hypothesis  other  than  that  of  the 
guilt  of  the  accused,'*  exacts  too  high  a  measure  of  proof,  and  is 
erroneous. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.J.  Semmes. 

The  appellant,  Joe  Mitchell,  was  indicted,  tried  and 
convicted  of  larceny  of  money  from  a  dwelling.  The 
opinion  of  the  court  sufficiently  sets  forth  the  facts 
relating  to  the  rulings  of  the  trial  court,  which  are  re- 
viewed on  this  appeal. 

Upon  the  introduction  of  all  the  evidence,  the  defend- 
ant requested  the  court  to  give  to  the  jury  the  following 
written  charges,  and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  (1.)  *'The 
court  charges  the  jury  that  a  conviction  may  rest  upon 
circumstantial  evidence  of  guilt  alone,  but  in  such  case 
the  facts  and  circumstances  must  be  such  as  are  abso- 
lutely incompatible,  upon  any  reasonable  hypothesis, 
with  the  innocence  of  the  accused,  and  incapable  of  ex- 
planation upon  any  reasonable  hypothesis  other  than 
that  of  the  guilt  of  the  accused."  (2.)  -'The  court 
charges  the  jury  that  guilt  must  be  proved  in  this  case 
by  facts  and  circumstances,  all  of  which  are  consistent 
with  each  other,  and  with  the  guilt  of  the  accused,  and 
absolutely  inconsistent  with  any  reasonable  theory  of 


Charles  L.  Bromberg,  Jr.,  for  appellant. — The  court 
erred  in  refusing  to  receive  evidence  tending  to  show 
that  it  was  generally  reported  that  Maggie  Pickens  had 
left  the  State. — 1  Wharton  on  Evidence,  §  178  ;  1  Greenl. 
on  Evidence,  §  163  ;  Marler  v.  State,  67  Ala.  63  ;  Burton 
V.  State,  107  Ala.  68 ;  Loivery  v.  State,  98  Ala.  49. 

William  C.  Fitts,  Attorney-General,  for  the  State. 
The  predicate  for  the  admission  of  the  testimony  of 
tlie  absent  witness,  Maggie  Pickens,  was  not  sufficient 
and  did  not  come  up  to  the  rule  upon  that  subject,  as 
laid  down  in  the  case  of  Burton  v.  State,  107  Ala.  68. 
Vol.  114. 
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The  two  charges  which  were  refused  to  the  de- 
fendant asserted  incorrect  propositions.  Each  is  mis- 
leading and  tends  to  confuse  tlie  jury. — Mickle  v.  State^ 
27  Ala.  20;  Favlh  v.  State,  52  Ala.  415;  Buchanan  v. 
Slate,  109  Ala.  10 ;  Banks  and  Wood  v.  State,  72  Ala.  522. 

BRICKELL,  C.  J.— 1.  The  first  question  presented 
is,  the  rejection  of  evidence  proposed  to  be  introduced 
by  the  defendant,  having,  as  is  insisted  in  argument,  a 
tendency  to  show  that  Maggie  Pickens,  a  witness  for 
the  defendant  who  had  been  examined  on  the  trial  be- 
fore a  committing  magistrate,  was  not  within  the  State, 
and  her  personal  presence  could  not  be  compelled.  The 
purpose  of  the  evidence  was  to  lay  a  predicate  for  the 
introduction  of  evidence  of  the  testimony  given  by  the 
witness  on  the  preliminary  trial.  Connected  with  this 
question,  is  the  sufficiency  of  the  evidence  which  was 
introduced,  to  authorize  the  introduction  of  the  evidence 
of  the  former  testimony. 

The  deputy  of  the  sheriff,  having  for  execution  the 
subpoena  for  the  witnesses  in  the  case,  had  returned  not 
found  the  subpoena  for  the  absent  witness.  On  his  ex- 
amination as  a  witness  for  the  dafendant,  he  stated  that 
he  had  hunted  for  the  witness,  ilnd  she  was  not  to  be 
found  in  the  county,  but  he  did  not  know  that  she  had 
gone  without  the  State.  The  inquiry  was  then  made  of 
him  by  the  defendant,  whether  there  was  any  report  in 
the  neighborhood  as  to  her  whereabouts,  coupling  the 
inquiry  with  the  statement  that  he  had  expected  to  show 
a  general  report  in  the  neighborhood  in  which  the  wit- 
ness lived,  that  she  had  gone  out  of  the  State  ;  and  it  is 
the  rejection  of  this  evidence  which  i<^  supposed  to  con- 
stitute error.  It  is  a  settled  rule  in  this  court,  that  if  a 
\ritness  who  has  been  examined  in  a  criminal  case  be- 
fore a  tribunal  of  competent  jurisdiction,  subsequently 
dies,  or  if  not  dead,  becomes  insane ;  or  after  diligent 
search,  is  not  found  within  the  jurisdiction  of  the  court ; 
or  if  that  which  is  equivalent  be  shown,  that  he  has 
left  the  State  permanently,  or  for  such  an  indefinite 
time  that  his  return  is  contingent  and  uncertain,  it  is 
admissible  to  prove  the  substance  of  the  testimony  he 
gave  formerly.— 1  Brick.  Dig.  878,  §§  1064-72 ;  3  Brick. 
Dig.  141,  §§  523-33 ;  Loive  v.  State,  86  Ala.  47 ;  South 
State,  lb.  617;    Perry    v.    State,    87    Ala.  30;    Pruitt  v. 
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State,  92  Ala.  41;  Lucas  v.  State,  96  Ala.  51;  Lowery 
V.  State,  98  Ala.  45;  Thompson  v.  State,  106  Ala.  67; 
Burton  v.  State,  107  Ala.  68.  The  rule  is  exceptional, 
and  is  founded  on  principle  of  necessity,  rather  than 
upon  ideas  of  mere  convenience.  To  dispense  with  the 
primary  evidence,  and  to  substitute  for  it  secondary  evi- 
dence,the  existence  of  some  one  of  the  contingencies  which 
create  the  necessity  must  be  satisfactorily  shown.  While 
the  declarations  of  the  absent  witness,  if  she  had  made 
any,  on  leaving  her  home,  as  to  her  intention,  as  to 
where  she  was  going,  and  as  to  her  return,  or  the  dura- 
tion of  her  absence,  it  may  be,  would  have  been  admis- 
sible evidence,  the  general  report  or  rumor  in  the 
neighborhood  as  to  her  whereabouts,  or  where  she  had 
gone,  or  her  purpose,  was  mere  hearsay,  n6t  admissible 
evidence. — Bank  v.  Seawell,  18  Ala.  616 ;  Oriffin  v. 
Wall,  32  Ala.  149.  The  witness  was  a  known  resident 
of  the  county,  and  the  mere  fact  that  after  diligent 
search,  she  was  not  found  at  her  usual  place  of  resi- 
dence, or  in  the  county,  shows  no  more  than  a  present 
disappearance,  consistent  with  the  hypothesis  that  it 
was  merely  temporary,  and  that  she  was  elsewhere  in 
the  State,  subject  to  the  process  and  jurisdiction  of  the 
convi,— Harris  v.  State,  73  Ala.  495;  1  Whart.  Ev.,  § 
178.  There  was  no  error  in  the  rulings  of  the  court 
below,  in  the  rejection  of  the  evidence  proposed  to  be 
introduced  by  the  defendant. 

2.  The  prosecutor  in  his  testimony  in  chief,  stated 
that  he  had  the  money,  the  subject  of  the  alleged  larceny, 
in  a  purse,  or  pocket-book,  (as  it  seems  indifferently 
termed  in  the  bill  of  exceptions),  which  was  put  in  evi- 
dence by  the  State,  and  which  the  prosecutor  stated, 
cost  him  30  cents.  There  was  evidence  tending  to  show 
that  the  purse  belonged  to  the  defendant,  and  that  he 
had  it  prior  to  the  larceny.  In  the  course  of  his  argu- 
ment to  the  jury,  the  counsel  for  the  defendant  said : 
"Gentlemen  of  the  jury,  I  submit  to  you,  that  you  can 
see  by  that  purse,  (showing  to  the  jury,  the  purse  in- 
troduced in  evidence),  that  it  did  not  cost  thirty  cents, 
and  is  not  worth  thirty  cents."  The  court  stopped  the 
argument,  and  said  to  the  jury,  that  such  an  argument 
was  not  proper,  and  they  could  not  look  at  the  purse  for 
the  purpose  of  ascertaining  whether  it  was  worth  thirty 
cents,  or  cost  thirty  cents. 

Vol.  114, 
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The  Constitution  guarantees  to  the  accused,  in  all 
criminal  accusations,  the  '*right  to  be  heard  by  himself 
and  counsel,  or  either." — Const.,  Art.  I,  §  7.  The  right 
contemplated  by  the  Constitution,  and  intended  to  be 
secured,  is  the  right  of  the  accused  to  be  heard  by  coun- 
sel before  the  court  and  jury,  on  any  and  every  point 
involved  in  the  issues  upon  which  the  jury  are  to  render 
verdict — the  whole  case  is  open  for  free  discussion,  and 
the  counsel  may  suggest  for  the  consideration  of  the 
jury,  any  and  every  fact  and  circumstance  which  may 
be  in  evidence,  and  draw  from  them  such  deductions 
and  inferences,  as  may  seem  to  him  fair  and  reasonable, 
leaving  to  the  jury  to  pass  upon  the  force  of  the  sugges- 
tions he  may  submit.  The  right  is  capable  of  abuse, 
and  cases  may  occur,  in  which  it  becomes  the  duty  of 
the  court  to  prevent  the  abuse ;  but  it  is  safer  for  the 
court  to  err  on  the  side  of  liberality  tha^  of  restriction. 
The  argument  of  counsel  was  directed  to  the  credibility 
of  the  testimony  of  the  prosecutor,  of  which  the  jury 
were  the  exclusive  judges.  A  consideration  which 
necessarily  would  influence  them  in  passing  upon  the 
credibility  of  the  testimony,  would  be  its  conformity  to, 
or  inconsistency  with,  their  general  previous  knowledge 
and  experience.  *'A  man  easily  credits  a  witness  who 
states  that  to  have  happened  which  he  himself  has  known 
to  happen  under  similar  circumstances."  While  this  is 
by  no  means  a  certain  test  of  the  credibility  of  testimony, 
it  is  one  a  jury  will  apply,  and  it  is  intended  they  shall 
apply.  What  were  the  reasons  inducing  the  court  to 
arrest  the  argument,  and  instruct  the  jury  that  they 
could  not  look  to  the  purse  itself,  to  ascertain  its  cost  or 
value,  are  not  stated  in  the  bill  of  exceptions.  If  the 
fact  that  the  prosecutor  had  testified  positively  that  the 
purse  cost  him  30  cents,  and  there  was  no  direct  evi- 
dence in  conflict,  induced  the  ruling,  it  was  quite  an 
error  to  assume  that  the  inherent  improbability  of  the 
truth  of  the  evidence,  if  there  was  such  improbability, 
as  counsel  argued,  was  not  proper  matter  for  the  con- 
sideration of  the  jury.  The  legitimate  boundary  of  the 
argument  of  counsel,  was  very  clearly  marked  and  de- 
fined in  the  thoroughly  considered  case  of  Cross  v.  State^ 
68  Ala.  476,  which  has  been  frequently  approved.  In 
Hobbsv.  State,  74  Ala.  41,  it  was  said  by  Stone,  J.: 
'*Trial  courts  would  be  treading  on  dangerous  ground, 
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were  lliey  to  exercise  a  severe  ceusorsliip  over  the  line 
of  argument  counsel  may  pursue.  They  must  not  allow 
them  to  constitute  themselves  unsworn  witnesses,  and 
to  state,  ds  facts ^  matter  of  which  there  is  no  testimony. 
But  we  have  gone  no  further.  On  the  contrary,  we  ex- 
pressly said,  in  Cross^  Case^  that  'every  inference  coun- 
sel may  think  arises  out  of  the  testimony, '  is  a  legiti- 
mate subject  of  criticism  and  discussion."  The  argu- 
ment of  counsel  was  an  invitation  to  the  jury  to  inspect 
the  purse,  and  after  inspection,  to  apply  their  own  ob- 
servation and  experience,  if  any  they  had,  in  determin- 
ing the  credibility  of  the  testimony  of  the  prosecutor,  as 
to  its  cost.  The  force  of  the  argument  was  for  the  con- 
sideration of  the  jury,  and  in  these  rulings,  the  court 
below  erred. 

3.  The  court  properly  refused  to  give  each  of  the 
charges  requested  by  the  defendant.  They  exacted  too 
high  a  measure  of  proof,  and  were  calculated  to  confuse 
the  jury. — Dorsey  v.  State,  110  Ala.  38;  Buchanan  v. 
State,  109  Ala.  7;  Webbv,  State,  106  Ala.  52,  and  au- 
thorities cited.  Besides,  the  true  test  of  the  sufficiency 
of  circumstantial  evidence  to  justify  a  conviction  is, 
whether  the  circumstances  as  proved  produce  a  moral 
conviction  to  the  exclusion  of  every  reasonable  doubt. 
It  is  not  necessary  for  the  circumstances  to  be  "such  as 
are  absolutely  incompatible,  upon  any  reasonable  hy- 
pothesis, with  the  innocence  of  the  accused.'' — Bland  v. 
State,  75  Ala.  574 ;  Banks  v.  State,  72  Ala.  522 ;  Matthews 
V.  State,  55  Ala.  65. 

For  the  error  pointed  out,  the  judgment  must  be  re- 
versed, and  the  cause  remanded.  The  defendant  will 
remain  in  custody  until  discharged  by  due  course  of 
law. 

Reversed  and  remanded. 


Medlock  v.  The  State. 

Indictment  for  Murder, 

1.    Homicide;  defense  of  house)  charge  io  jury. — On  a  trial  under 
an  indictment  for  mui*der,  where  the  State's  evidence  tended  to  show 
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that  while  defendant  was  in  his  tenant's  house,  deceased  knocked  on 
the  door,  and  upon  being  told  who  it  was  defendant  opened  the  door 
and  shot  the  deceased,  and  the  defendant  testified  that  when  he 
opened  the  door,  he  ordered  deceased  to  leave,  and,  upon  deceased 
attempting  to  draw  his  pistol,  defendant  shot  him,  a  charge  which 
instructs  the  jury  that  a  man  has  a  right  to  defend  himself  in  his 
own  house  and  need  not  retreat,  and,  if  necessary  to  his  safety,  may 
slay  his  assailant,  omitting  the  hypothesis  of  defendant's  freedom 
from  fault  in  bringing  on  the  difficulty,  is  properly  i-efused,  since  it 
was  open  to  the  jury  to  find  from  the  evidence  that  the  defendant 
acted  in  his  own  wrong  in  ordering  deceased  away,  and  was,  there- 
fore, at  such  fault  as  deprived  him  of  the  right  incident  to  being  in 
his  own  house. 

Appeal  from  the  Criminal  Court  of  Jefferson. 

Tried  before  the  Hon.  Samuel  E.  Greene. 

The  appellant  was  indicted  and  tried  for  the  murder 
of  one  Adolphus  Toler,  was  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  imprisonment  in  the 
penitentiary  for  twenty-five  years. 

The  only  ruling  of  the  trial  court  presented  on  the 
present  appeal  was  the  refusal  to  give  the  charge  re- 
quested by  the  defendant.  The  facts  necessary  to  an 
understanding  of  the  charge  are  sufficiently  stated  in 
the  opinion.  The  charge,  to  the  refusal  to  give  which 
the  defendant  duly  excepted,  was  as  follows  :  "A  man's 
house  is  his  castle,  and  he  has  a  right  to  defend  it  or 
himself  when  in  his  house  from  an  attack  made  or 
threatened  by  overt  acts,  and  need  not  retreat,  but  may 
stand  his  ground  and  defend  himself  from  real  or  ap- 
parent danger,  and  if  necessary  to  his  safety  may  slay 
his  assailant." 

Robert  C  .  Redus,  for  appellant.— The  charge  requested 
by  defendant  asserted  a  correct  proposition,  and  should 
have  been  given. — Dahney  v.  State,  113  Ala.  38  ;  Roberts 
V.  State,  68  Ala.  156 ;  Correll  v.  State,  23  Ala.  28 ;  1 
Russell  on  Crimes,  662. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — The  evidence  for  the  State  tended  to 
show  that  deceased  came  to  defendant's  house  at  night 
and  knocked  on  the  outer  door  of  a  room  thereof  which 
was  rented  and  occupied  at  the  time  by  Nora  Mack,  who 
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does  not  appear  to  have  sustained  other  relation  to  the 
defendant  than  a  tenant ;  that  Nora  Mack  was  not  in  at 
the  time;  the  defendant  asked,  ''Who  is  that? "  and 
deceased  answered,  "Toler";  and  that  thereupon  de- 
fendant went  to  the  door,  opened  it  and  shot  Toler, 
killing  him.  Defendant  testified  that  when  he  went  to 
the  door  he  ordered  deceased  away,  saying,  "I  thought 
I  told  you  to  stay  away,"  to  which  Toler  replied,  '*  Yes, 
but  you  have  insulted  me,  and  I  am  going  to  kill  you," 
and  then  Toler  put  his  hand  on  his  pistol  and  he  (de- 
fendant) shot  him.  It  was  clearly  open  to  the  jury  to 
find  on  this  evidence  that  the  deceased  had  a  right  to 
knock  on  the  door  of  and  gain  admission  to  the  room  of 
Nora  Mack  without  offense  to,  or  hindrance  on  the  part 
of,  defendant.  So  finding,  it  was  with  them  further  to 
conclude  that  the  defendant  acted  in  his  own  wrong  in 
accosting  Toler  and  ordering  him  away,  and  hence  was 
at  such  fault  in  bringing  on  Toler 's  alleged  attempt  to 
shoot  him  as  took  away  his  right,  otherwise  resulting 
from  the  fact  that  he  was  in  his  own  house,  to  shoot 
without  effort  to  retreat.  The  charge  requested  by  the 
defendant,  in  omitting  the  hypothesis  of  freedom  from 
fault  on  his  part  in  bringing  about  the  situation,  out  of 
which  the  necessity  to  shoot  is  assumed  to  have  arisen, 
took  this  phase  of  the  case  away  from  the  jury :  it  in 
effect  would  have  required  of  them  an  acquittal  on  the 
ground  of  self-defense,  even  though  they  should  find 
that  the  occasion  or  necessity  for  the  act  of  defendant 
in  preservation  of  his  own  life  was  the  product  of  his 
own  wrong.  It  was  properly  refused. 
Affirmed. 


JEx  parte  Chandler. 

Petition  for  Habeas  Corpus. 

1.  Habeas  corpus ;  defendant  cannot  be  discharged  on  writ  after  con- 
viction by  court  having  jurisdiction. — The  jurisdiction  of  a  court  to  try 
a  person  charged  with  a  criminal  offense  is  not  in  any  way  dependent 
upon  the  condition  of  a  bail  bond  given  for  the  appearance  of  the  de- 
fendant ;  and  where  an  indictment  is  regular  in  form,  and  the  court 
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has  jurisdiction  of  the  offense  and  the  defendant  is  personally  pres- 
ent in  court,  and  there  is  a  trial,  conviction  and  sentence  of  the  de- 
fendant and  an  appeal  from  such  judgment,  the  fact  that  the  sheriff 
had  accepted  a, bail  bond  providing  for  the  defendant's  appearance  at 
court  on  a  day  later  than  that  on  which  the  trial  was  had,  does  not  in 
any  way  affect  the  validity  of  the  judgment,  and  does  not  authorize 
the  discharge  of  the  defendant  on  habeas  corpus ^  pending  the  appeal. 
2.  Same;  proceedings  can  not  be  reviewed  or  corrected  thereby. — ^A 
court  cannot,  on  habeas  corfjus  proceedings,  review  and  correct  errors 
or  irregularities,  however  gross,  of  a  trial  court  of  competent  juris- 
diction. 

The  proceedings  in  this  case  were  certified  to  this 
court  upon  a  motion  made  by  the  State  of  Alabama, 
through  the  Attorney-General,  directed  to  the  judge  of 
probate  of  CalhOun  county,  commanding  him  to  certify 
to  this  court  all  the  proceedings  had  before  him  on  a 
habeas  corpus  proceeding,  in  which  the  petitioner,  Tom 
Chandler,  filed  a  petition  for  a  writ  of  habeas  corpus. 

The  facts  as  disclosed  by  the  return  to  the  writ  of 
certiorari  are  sufficiently  stated  in  the  opinion. 

Savage  &  Coleman,  for  petitioner. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

COLEMAN,  J. — Tom  Chandler  was  indicted,  tried, 
convicted  of  a  felony,  and  sentenced  by  the  city  court  of 
Anniston.  From  this  judgment  he  appealed  to  this 
court,  and  pending  the  appeal,  the  probate  judge  of 
Calhoun  county  discharged  him  from  custody  on  habeas 
corpus  proceedings.  His  petition  for  the  writ  of  habeas 
corpus  showed  upon  its  face,  with  the  exhibits,  that  the 
indictment  was  in  regular  form,  that  the  trial  was  by  a 
court  of  competent  jurisdiction,  the  personal  presence 
of  the  petitioner  in  court  during  the  trial,  the  verdict  of 
the  jury,  the  sentence  of  the  law,  and  the  appeal  to  this 
court.  Notwithstanding  all  these  facts  appeared  affirm- 
atively on  the  hearing  of  the  habeas  corpus  trial,  the  pro- 
bate judge  discharged  the  prisoner.  It  appeared,  also, 
that  the  sheriff  had  accepted  a  bail  bond  from  the  de- 
fendant which  provided  for  his  appearance  at  court  on  a 
day  later  than  that  on  which  he  was  put  on  his  trial, 
and  it  is,  therefore,  contended  that  the  court  had  no 
power  to  try  the  defendant  at  an  earlier  date.    The  es* 


Digitized  by  VjOOQ IC 


10  SUPREME  COUET  [Nov.  Term, 

[White  V.  The  State.] 

sence  of  all  bail  is  the  appearance  of  the  defendant  at 
court.  Jurisdiction  of  the  court  is  not  dependent  upon 
the  condition  of  the  bail  bond.  If  it  has  jurisdiction  of 
the  offense,  and  the  defendant  is  personally  present  in 
court,  no  jurisdictional  fact  is  lacking.  The  sureties  of 
the  bail  may  be  and  are  released,  when  the  custody  of 
the  prisoner  is  taken  from  the  sureties  by  the  court  and 
transferred  to  the  sheriff,  or  he  is  committed  to  jail 
under  sentence  of  the  law ;  but  these  rights  and  privi- 
leges of  sureties  have  no  operation  to  oust  the  jurisdic- 
tion of  the  court  to  try  the  defendant.  It  has  been  so 
often  decided  by  this  court  and  other  courts  that  it  is 
not  the  office  of  habeas  corpus  to  review  and  correct 
errors  or  irregularities,  however  gross,  of  a  trial  court 
of  competent  jurisdiction,  that  all  judges  of  courts, 
having  jurisdiction  to  grant  the  writ  of  habeas  corpus, 
ought  to  be  informed  upon  this  question. — Ex  parte  Sivi- 
mons,  62  Ala.  416  ;  Ex  parte  Hubbard,  65  Ala.  473  ;  Ex 
parte  Merlet,  71  Ala.  371 ;  Ex  parte  Sain,  51  Ala.  34 ;  3 
Brick.  Dig,  539-540. 

Judgment  will  be  here  rendered,  annulling  and  revers- 
ing the  order  of  the  probate  judge,  and  the  petition  for 
writ  of  habeas  corpus  will  be  dismissed.  The  prisoner  is 
remanded  to  custody  to  abide  the  result  of  the  appeal  to 
this  court. 

Reversed  and  rendered. 


White  V.  The  State. 

Indictment  for  Murder, 

1.  Evidence  as  to  character  of  Staters  witness. — ^After  the  examina- 
tion of  a  State  witness,  it  is  competent  for  the  defendant  upon  the 
introduction  of  another  witness  to  ask  him,  "Do  you  think  you 
know  the  general  character  of"  the  State's  witness,  calling  him  by 
name,  "in  the  community  in  which  he  lives;"  and  it  is  error  for  the 
court  to  sustain  objections  to  such  question. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  A.  D.  Sayre\ 

The  appellant  was  indicted  and  tried  for  the  murder  of 
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Margaret  Davis,  was  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  the  penitentiary  for  ten  years. 

After  the  examination  of  Milton  Barnes,  a  witness  in- 
troduced by  the  State,  the  defendant  introduced  one  L. 
G.  Hill  as  a  witness,  and  asked  him  the  following  ques- 
tion :  '*Do  you  think  you  know  the  general  character 
of  Milton  Barnes  (State's  witness)  in  the  community  in 
-which  he  lives?"  The  State  objected  to  the  question, 
the  court  sustained  the  objection,  and  the  defendant 
duly  excepted. 

It  is  unnecessary  to  make  a  detailed  statement  of  the 
facts  pertaining  to  the  other  rulings  of  the  court  upon 
the  trial  of  this  cause. 

J.  S.  Fuller  and  T.  M.  Arrington,  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 
The  refusal  of  the  court  to  allow  the  question  asked  the 
witness  Hill,  as  to  the  character  of  the  State's  witness, 
was  free  from  error.  The  only  legal  inquiry  was  as  to 
the  character  of  the  witness  for  truth  and  veracity. 
Moulton  V,  State,  88  Ala.  117, 

McCLELLAN,  J. — ^The  city  court  erred  in  excluding 
from  the  jury  proposed  testimony  going  to  show  that 
the  general  character  of  State's  witness,  Barnes,  was  bad, 
McCutchen  v.  Loggins,  109  Ala.  457,  465  ;  Rhea  v.  State^ 
100  Ala.  119,  122,  and  cases  there  cited. 

The  other  exceptions  reserved  on  the  trial  are  patently 
without  merit. 

Reversed  and  remanded. 


The  State  v.  Crosby. 

Proceedings  upon  Bail  Bond. 

1.  Bail;  release  of  sureties;  conviction  and  sentence  in  another  case 
insufficient  as  a  release. — When  a  person  is  out  on  bail  for  one  offense, 
his  subsequent  arrest  and  imprisonment  under  a  charge  for  another 
offense  is  not  a  release  of  his  sureties  on  the  bail  bond  ;  and  where 
after  the  release  of  a  person  charged  with  one  offense  upon  his  execu- 
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tion  of  a  bail  bond,  he  is  subsequently  ari-ested,  tried  and  convicted 
for  another  offense,  and  while  in  jail,  pending  an  appeal  from  such 
judgment  of  conviction,  he  escapes  and  does  not  appear  for  trial  on 
the  charge  for  which  bond  was  given,  the  sureties  on  such  bail  boad., 
if  they  did  not  sui*render  their  principal  after  his  conviction,  ai-e 
liable  for  his  forfeiture  of  bail. 

Appeal  from  the  Circuit  Court  of  Chilton. 

Tried  before  the  Hon.  N.  D.  Denson. 

At  the  May  term,  1896,  of  the  Circuit  Court  of  Chil- 
ton county,  upon  the  case  of  the  State  v.  German  Crosby 
being  called,  the  defendant  did  not  appear  and  made 
default,  and  a  judgment  nisi  was  rendered  against  him 
and  his  bondsmen.  Notice  of  this  judgment  was  issued 
and  duly  served  upon  the  bondsmen.  At  the  Fall  Term, 
1896,  of  the  said  circuit  court,  the  State  by  its  attorney, 
moved  the  court  that  the  judgment  nisi  theretofore  en- 
tered in  said  cause  be  made  final  and  absolute  against 
the  bondsmen  who  were  served  with  process.  Upon  the 
hearing  of  this  motion,  the  following  facts  were  dis- 
closed :  That  at  the  Spring  Term,  1895,  of  the  circuit 
court  of  Chilton  county,  Alabama,  two  indictments  were 
returned  against  German  Crosby,  one  of  said  indict- 
ments for  murder  in  the  first  degree,  and  the  other  of 
said  indictments  for  assault  with  intent  to  murder ;  that 
on  the  15th  day  of  May,  1895,  warrants  were  issued  on 
each  of  the  said  indictments  and  on  the  12th  day  of 
August,  1895,  the  defendant  was  admitted  to  bail  ac- 
cording to  the  bonds  attached,  marked  exhibit  ''A"  and 
'*B  ;*'  that  at  the  Fall  Term,  1895,  both  cases  were  on 
the  docket  for  trial  against  the  defendant,  and  the  de- 
fendant was  put  upon  trial  in  the  case  of  murder  and 
convicted  of  murder  in  the  second  degree,  whereupon 
he  prayed  an  appeal  to  the  Supreme  Court ;  and  pend- 
ing said  appeal  was  committed  to  the  jail  of  said  county, 
and  between  the  Fall  Term,  1895,  and  the  Spring  Term, 
1896,  escaped  from  said  jail,  and  is  still  a  fugitive.  At 
the  same  term  of  the  court  that  the  defendant  was  con- 
victed in  the  murder  case,  the  case  against  the  defend- 
ant for  assault  with  intent  to  murder  was  continued  by 
consent,  and  at  the  Spring  Term,  1896,  the  defendant 
failed  to  appear  in  the  case  of  assault  wnth  intent  to 
murder,  and  forfeiture  was  entered  against  defendant 
and  his  bail,  upon  the  bail  piece,  a  copy  of  which  was 
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attached  as  exhibit  "B."  It  further  appeared  thiit  the 
sureties  on  the  forfeited  bond  never  delivered  the  de- 
fendant into  the  custody  of  the  sheriff  on  either  bond, 
and  that  the  sureties  never  at  any  time  after  the  convic- 
tion of  the  defendant  of  murder  notified  the  sheriff  of 
the  county  that  they  desired  to  be  relieved  as  sureties 
on  said  bond,  given  to  answer  the  charge  of  assault  with 
intent  to  murder. 

The  court  upon  these  facts  rendered  judgment  denying 
the  motion  of  the  State's  attorney,  set  aside  the  judgment 
nisi^  and  discharged  the  bondsmen.  To  the  rendition  of 
this  judgment  the  State  duly  excepted,  and  now  appeals 
therefrom,  and  assigns  said  judgment  as  error. 

William  C.  Fitts,  Attorney-General,  for  the  State, 
cited  Tedford  v.  State,  7  So.  Rep.  (Miss.)  352. 

W.  A.  Collier,  contra. 

HARALSON,  J. — The  sureties,  when  the  obligation 
of  bail  is  assumed,  become  in  law  the  jailers  of  their 
principal. — Cain  v.  The  State,  55  Ala.  170;  Bearden  v. 
The  State,  89  Ala.  21 ;  3  Am.  &  Eng.  Encyc.  of  Law,  (2d 
ed.),  653.  **The  undertaking  of  bail  binds  the  parties 
thereto,  jointly  and  severally,  for  the  appearance  of  the 
defendant,  on  the  first  day  of  the  court,  from  day  to  day 
of  such  term,  and  from  day  to  day  of  each  term  there- 
after, until  he  is  discharged  by  law." — Code  of  1886,  § 
4427  ;  and,  '*Bail  may  at  any  time  before  they  are  finally 
discharged,  exonerate  themselves  by  surrendering  the 
defendant."— Code  of  1886,  §  4429.  Being  the  jailers 
of  their  principal,  of  his  own  choosing,  the  spirit  of  the 
obligation  of  the  sureties  is,  tha.t  they  will  as  effectually 
secure  the  appearance  of  the  defendant,  and  put  him  as 
much  under  the  power  of  the  court,  as  if  he  were  in  the 
custody  of  the  law.  The  recognizance  is  binding  on  the 
distinct  obligations,  that  the  principal  shall  appear  at  the 
term  of  the  court  designated,  to  answer  the  charge  against 
him,  to  abide  the  judgment  of  the  court,  and  that  he  will 
not  depart  and  leave  the  court,  until  legally  discharged. — 
3  Am.  &  Eng.  Encyc.  of  Law,  (2d  ed.) ,  710,  714.  As  a  rule 
sureties  on  a  bail  bond  can  only  be  discharged  from  lia- 
bility by  the  performance  of  the  conditions  of  the  recog- 
nizance entered  into  by  them,  unless  that  becomes  im- 
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possible  by  the  act  of  God,   or  of  the  law,  or  of   the 
obligee. — 2  Am.  &  Eng.  Encyc.  of  Law,  (2d  ed.),  717. 

When  a  party  is  out  on  bail  for  one  offense,  it  cannot 
be  allowed  that  he  cannot  be  arrested  by  the  State  for 
another  crime,  for  the  reason  that  he  is  in  the  custody  of 
his  bail  on  the  other  criminal  charge.  Such  subsequent 
arrest  and  imprisonment  thereunder  is  no  discharge  of 
his  bail.  The  writ  of  habeas  corpm  to  bring  the  prisoner 
up  for  trial,  or  to  be  surrendered  up  in  discharge  of  the 
bail,  furnishes  an  adequate  remedy. — Ingram  v.  The 
State,  27  Ala.  17. 

Besides,  the  fact  that  the  defendant  was  in  jail,  as  the 
result  of  his  having  been  found  guilty  of  murder  in  the 
other  case  against  him,  offered  no  obstacle  to  the  sureties 
to  surrender  him  at  any  time  before  he  made  his  escape. 
And,  at  the  term  of  the  court  at  which  he  should  have 
appeared  to  answer  to  the  other  offense,  but  failed,  and  a 
forfeiture  was  sought  therefor  against  his  bail,  he  was 
not  in  the  custody  of  the  State, — ^lie  had  escaped  from 
jail,  was  at  large,  and  there  was  nothing  to  prevent  his 
appearing  in  accordance  with  the  terms  of  his  bond,  nor 
were  his  sureties  deprived  by  the  State  of  the  privilege 
of  recapturing  and  surrendering  him.  In  contemplation 
of  law,  the  moment  he  escaped,  he  ran  right  into  the 
custody  of  his  bail,  and  they  were  charged  with  the 
responsibility  of  keeping  and  producing  him  at  the  trial. 
It  is  not  necessary  to  presume  they  aided  him  to  escape, 
to  discharge  their  obligation ;  but  if  they  did  not,  they 
present  no  better  excuse  for  discharge  from  liability, 
than  if  they  had  done  so.  Their  excuse,  as  made,  we 
are  unable  to  approve.  Authorities  supra;  Alleev,  The 
State,  28  Tex.  App.  531 ;  Wheeler  v.  The  State,  38  Tex. 
173  ;  Tedford  v.  The  State,  67  Miss.  363  ;  State  v,  McAlliS' 
ter,  54  N.  H.  156;  Bishop  &  Randolph  v.  The  State,  16 
Ohio  St.  419. 

The  court  below  erred  in  discharging  the  sureties  on 
said  bond,  and  its  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Houston  V.  The  State. 

Indictment  for  Selling  or  Revioving  Property  on  which  there 
is  a  Lien. 

1.  Mortgage  on  personal  property ;  execution  by  one  who  can  not  write. 
Under  the  provision  of  the  statute  (Code  of  1886,  §  1731),  requiring 
mortgages  of  personal  property  to  be  in  writing  and  '*sub8cribed  by 
the  mortgagor,"  and  the  provisions  of  section  1  of  the  Code,  defining 
"subscription,"  a  mortgage  of  personal  property  by  one  who  can  not 
write,  but  makes  his  mark  near  his  name  written  by  another,  is 
invalid  unless  the  making  of  the  mark  is  attested  by  a  person  who 
writes  his  own  name  thereto  as  a  witness. 

2.  Same ;  same;  when  execution  not  properly  proven. — Where  a  mort- 
gage on  personal  property  is  executed  by  one  who  can  not  write,  but 
makes  his  mai'k  near  his  name  written  by  another,  and  was  attested  by 
two  witnesses,  one  of  whom  wrote  his  name  and  the  other  made  his 
mark  near  his  name,  which  was  written  for  him,  the  execution  of  such 
mortgage  can  not  be  proven  by  the  testimony  of  the  attesting  witness 
who  made  his  mark ;  and  without  proof  of  its  execution  by  the  witness 
who  wrote  his  name,  or  the  offering  of  some  excuse,  sufficient  in  law, 
for  not  producing  him,  or  showing  that  he  was  within  some  of  the 
exceptions  to  the  rule,  which  allowed  other  than  the  best  evidence 
for  proving  its  execution,  the  execution  of  such  mortgage  is  not 
properly  proven,  and  it  is  not  admissible  in  evidence  in  a  proceeding 
where  it  is  directly  in  issue. 

Appeal  from  the  County  Court  o£  Sumter. 

Tried  before  the  Hon.  W.  R.  DeLoach. 

The  appellant,  Joe  Houston,  was  indicted,  tried  and 
convicted  for  selling  or  removing  personal  property  upon 
which  there  was  a  valid  lien  or  claim. 

Upon  the  trial  of  the  cause,  as  is  shown  by  the  bill  of 
exceptions,  the  State  offered  in  evidence  a  mortgage, 
which  was  alleged  to  have  been  executed  by  the  defend- 
ant, creating  the  lien  or  claim  to  the  property  the  defend- 
ant was  charged  with  having  sold  or  removed.  Against 
the  objection  and  exception  of  the  defendant,  the  court 
allowed  the  State  to  introduce  this  mortgage  in  evidence  ; 
and  this  ruling  presents  the  only  question  reviewed  on  the 
present  appeal.  The  facts  in  reference  thereto  are  suf- 
ficiently stated  in  the  opinion. 
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No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 
A  witness  who  can  not  write  his  name,  but  only  makes 
his  mark,  constitutes  a  sufficient  subscribing  witness  to 
a  mortgage. — 1  Amer.  &  Eng.  Encyc.  of  Law,  941,  and 
authorities  there  cited. 

PER  CURIAM. — The  appellant  in  this  case  was  in- 
dicted and  tried  for  selling  or  removing  personal  prop- 
erty covered  by  a  lienor  claim. — Grim.  Code  of  1886, 
§  3835. 

The  lien  upon  the  property  the  defendant  was  charged 
with  having  sold  or  removed,  was  created  by  mortgage. 
On  the  trial  of  the  cause,  the  State  offered  this  mortgage 
in  evidence  ;  and  the  first  question  presented  is,  whether 
the  execution  of  the  mortgage  was  sufficiently  proven  to 
authorize  its  admission  in  evidence.  The  mortgage 
offered  in  evidence  was  signed  by  the  defendant,  by  his 
making  his  mark.  This  mortgage  purported  to  be 
attested  by  two  witnesses.  One  of  these  witnesses  wrote 
his  name  as  a  witness,  and  the  name  of  the  other  was 
written  for  bim,  followed  by  his  mark.  The  mortgage 
was  neither  acknowledged  nor  probated.  The  attesting 
witness,  whose  name  was  signed  to  the  mortgage  by 
making  his  mark,  was  the  one  who  testified  as  to  the  ex- 
ecution of  the  mortgage  in  question. 

At  the  common  law,  it  was  not  necessary  that  private 
writings  should  be  attested  ;  but  this  rule  has  been  abro- 
gated by  statute.  It  was  formerly  unnecessary  that 
mortgages  of  personal  property  should  be  in  writing ; 
and  it  has  been  expressly  held  in  this  State  that  written 
mortgages  of  personal  jDroperty,  which  were  signed  by 
the  mortgagor  making  his  mark,  and  attested  by  two 
witnesses  making  their  mark,  was  sufficiently  valid  to 
enable  the  mortgagee  to  base  his  claim  to  the  property 
conve^^ed  therein.  This  conclusion  was  rested  upon  the 
ground  that  a  verbal  mortgage  of  personal  property  was 
sufficient  to  pass  the  title  to  the  mortgagee ;  and  that, 
therefore,  a  mortgage  of  personal  property  so  executed 
as  to  be  invalid,  if  a  mortgage  of  land,  was,  neverthe- 
less, valid  as  to  personalty. — Ala,  Wctrehouae  Co.  v. 
Lewis,  56  Ala.  514. 

By   the   act    approved    January  22,    1885,    (Acts   of 

Vol.  114. 


Digitized  by  VjOOQ IC 


1896]  OF  ALABAMA.  17 

[Houston  V.  The  State.] 

1884-85,  p.  93),  which  now  constitutes  section  1731  of 
the  Code  of  1886,  it  was  provided  that  '*a  mortgage  of 
personal  property  is  not  valid  unless  made  in  writing 
and  subscribed  by  the  mortgagor."  The  definition  of 
^^ signature ^^^  or  ^^ subscription ^'^  as  given  by  the  first  sec- 
tion of  the  Code  * 'includes  mark  when  a  person  can  not 
write  his  name,  his  name  being  written  near  it,  and 
witnessed  by  a  person  who  writes  his  own  name  as  a 
witness."  Under  these  statutory  provisions  a  mortgage 
of  personal  property  by  one  who  is  unable  to  write  his 
name  is  ''subscribed  by  the  mortgagor"  only  when  he 
has  made  his  mark  near  his  name  subscribed  for  him, 
and  this  making  of  his  mark  has  been  witnessed  by  a 
person  who  can  and  does  write  "his  own  name  as  a 
witness."  Without  this  attesting  witness  who  writes 
his  name  as  a  witness,  there  can  be  no  valid  execution 
of  the  mortgage  by  such  mortgagor. — Code  of  1886, 
§§  1,  1731 ;  Mash  v.  Daniel,  105  Ala.  393  ;  Johnson  &  Co. 
V.  Davis,  95  Ala.  293. 

The  very  purpose  of  the  statute  in  requiring  that  the 
making  of  a  mark  by  the  mortgagor  in  the  execution  of 
the  mortgage  should  be  attested  by  a  witness  who  could 
write  his  name,  is  to  prevent  injustice  or  fraud  being 
committed,  and  is  intended  as  a  security  against  clan- 
destine conveyances — ^it  is  for  the  protection  of  the  one 
who  executes  the  instrument.  It  would  be  a  violation 
of  the  words,  and  go  far  to  defeat  the  policy  and  emas- 
culate the  requirements  of  this  statute,  if  it  should  be 
construed  as  sanctioning  an  attestation  of  a  witness  who 
makes  his  mark  only,  when  the  party  executing  the  in- 
strument subscribes  only  by  a  mark. 

The  rule  is  well  settled,  that  where  an  instrument 
attested  by  a  subscribing  witness  is  directly  in  issue,  its 
execution  can  be  proved  only  by  one  or  more  of  the 
subscribing  witnesses,  unless  some  excuse,  sufficient  in 
law,  can  be  shown  for  not  producing  them. — Asketv  v. 
Steiner,  76  Ala.  218;  Russell  v.  Walker,  73  Ala.  315 ; 
Filer  son  v.  State,  69  Ala.  1.  A  subscribing  witness  is 
defined  by  Mr.  Greenleaf  as  "one  who  was  present 
when  the  instrument  was  executed,  and  who,  at  that 
time,  at  the  request  or  with  the  assent  of  the  party, 
subscribed  his  name  to  it  as  a  witness  of  the  execution. 
If  his  name  is  signed,  not  by  himself,  but  by  the  party, 
it  is  no  attestation." — 1  Greenl.  on  Evidence,  §  569a, 
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There  was,  to  the  mortgage  in  question,  but  one  sub- 
subscribing  witness  within  the  definition  and  rule  above 
announced  ;  and  this  was  the  person  who  wrote  his  name 
as  attesting  the  execution  of  the  mortgage.  His  pres- 
ence, or  that  of  another  who  could  write  his  name,  was 
needed  to  give  validity  to  the  execution  of  the  mortgage 
by  the  defendant ;  and  it  was  his  signature,  in  this  in- 
stance, which  completed  the  subscription  of  the  mort- 
gage by  the  defendant,  who  made  his  mark  thereto. 
Therefore,  the  testimony  of  this  subscribing  witness  was 
the  best  evidence  of  the  execution  of  the  mortgage ;  and, 
under  the  principles  announced  above,  was  the  only  tes- 
timony admissible  for  this  purpose,  unless  he  was 
absent  and  his  absence  properly  and  legally  accounted 
for.  There  was  no  effort  to  introduce  this  witness,  nor 
was  there  any  excuse  offered  for  the  failure  to  introduce 
him,  nor  was  it  shown  that  he  was  within  any  of  the 
exceptions  to  the  rule,  which  allowed  other  than  the  best 
evidence  in  proving  the  execution. 

The  reason  of  and  for  the  rule  here  announced  is  well 
demonstrated  by  the  testimony  in  this  particular  case . 
The  witness  examined  to  prove  the  execution  of  the 
mortgage  could  neither  read  nor  write.  He  testified  on 
his  direct  examination  that  the  mortgage  offered  in  evi- 
dence was  the  mortgage  executed  by  the  defendant  and 
which  he  witnessed.  And  yet,  on  being  cross-examined, 
his  testimony  was  '*that  he  could  not  tell  the  mortgage 
introduced  in  evidence  from  any  other  paper,  and  that 
the  only  thing  he  knew  about  the  matter  was,  that  they 
told  him  it  was  a  mortgage  Joe  [the  defendant]  signed, 
and  that  he  (witness)  was  a  witness  to  the  mortgage, 
and  that  his  name  as  a  witness  was  written  on  said 
mortgage  and  he  signed  by  making  his  cross-mark  ; 
*  *  *  *  that  he  did  not  know  whether  the  paper 
introduced  as  a  mortgage  was  the  paper  signed  by  him 
or  not."  Under  such  testimony,  it  certainly  could  not 
be  contended  that  the  execution  of  the  mortgage  was 
sufficiently  proven  to  allow  its  introduction  in  evidence, 
under  the  rule  announced  above.  The  court  erred  in 
allowing  this  mortgage  to  be  introduced  in  evidence. 
This  necessitates  a  reversal  of  the  judgment  of  convic- 
tion ;  and  as  it  is  hardly  probable  that  the  same  rulings 
of  the  trial  court,  which  are  the  bases  for  the  other  ex- 
ceptions reserved  by  the  defendant,  will  again  be  made, 
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it  is  unnecessary  to  consider  tlie  other  questions  pre- 
sented on  the  present  appeal. 
Reversed  and  remanded. 


m    i9| 

WlUlams  V.  The  State.  T.'^ 


Indictment  for  Murder. 

1.  Credibility  of  witness;  charge  to  the  jury  in  reference  thereto. 
Proof  of  contradictory  statements  or  declarations  on  a  material  point 
by  a  witness  may  be  sufficient  to  raise  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  the  truth  of  the  testimony  of  such  witness, 
and  charges  which  so  instruct  the  jury  assert  a  correct  proposition 
and  should  be  given. 

Appeal  from  the  Circuit  Court  of  Washington. 

Tried  before  the  Hon.  William  S.  Anderson. 

The  appellant,  Samp  Williams,  was  indicted,  tried 
and  convicted,  with  one  Will  Wood,  for  the  murder  of 
one  Chris  Chambliss,  *'by  hanging  him  with  a  rope." 

The  charges,  upon  the  refusal  to  give  which  the  judg- 
ment is  reversed  and  the  cause  remanded,  are  sufficient- 
ly set  forth  in  the  opinion,  and  it  is  unnecessary  to  set 
out  the  other  rulings  of  the  court  to  which  exceptions 
were  reserved. 

Samuel  B.  Browne  and  Charles  L.  Bromberg,  Jr.,  for 
appellant. — The  charge  "that  proof  of  contradictory 
statements  or  declarations  on  a  material  point  made  by 
the  witness,  John  HoUinghead,  may  be  sufficient  to  raise 
a  reasonable  doubt  in  the  minds  of  the  jury  as  to  the 
truth  of  the  testimony  of  the  witness,  John  HoUing- 
head," is  a  literal  copy  of  a  charge  held  good  in  Gregg's 
case. — Gregg  V.  State  J  106  Ala.  44;  Washington  v.  State, 
58  Ala.  356. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — Charge  11  requested  by  (defend- 
ant, '*That  proof  of  contradictory  statements  or  decla- 
rations on  a  material  point  made  by  the  witness,  John 


"4      19 
in   117 


Digitized  by  VjOOQ IC 


20  SUPREME  COURT  [Nov.  Term, 

[Taylor  v.  The  State.] 

HoUinghead,  may  be  sufficient  to  raise  a  reasonable 
doubt  in  the  minds  of  the  jury  as  to  the  truth  of  the 
testimony  of  the  witness,  John  HoUinghead,"  and  charge 
12  of  the  same  tenor  as  to  the  witness,  Aaron  HoUing- 
head, should  have  been  given. —  Washington  v.  State,  58 
Ala.  356 ;  Gregg  v.  State,  106  Ala.  44,  49. 

There  is  no  merit  in  the  remaining  exceptions  reserved 
on  the  trial  below. 

Reversed  and  remanded. 


Taylor  v.  The  State. 

Indictment  for  Assault  and  Battery. 

1.  Assault  and  battery;  verdict  of  jury  and  judgment. — Where,  on  a 
trial  under  an  indictment  for  an  assault  and  battery,  the  jury  returned 
the  following  verdict :  "We,  the  jury,  find  the  defendant  guilty,  and 
assess  a  fine  of  ten  dollars,  and  sentence  to  the  county  for  thirty  days 
labor,"  the  imposition  of  such  punishment  to  hard  labor  is  a  mere 
surplusage,  not  rendering  the  verdict  void — the  jury  having  no  au- 
thority by  their  vei-dict  to  impose  hard  labor  upon  the  defendant ; 
and  such  vei'dict  is  valid,  and  sufficient  to  support  a  judgment  of  con- 
viction and  sentence  by  the  court  of  the  defendant  to  hard  labor  for 
the  legal  period  to  pay  the  fine  and  costs. 

Appeal  from  the  Circuit  Court  of  Washington. 
Tried  before  the  Hon.  William  S.  Anderson. 
The   facts  of  the  case  are  sufficiently  stated  in  the 
opinion. 

Chas.  L.  Bromberg,  Jr.,  for  appellant. — The  jury  had 
a  discretion  to  say  whether  defendant  should  be  punished 
by  fine  or  in  some  other  manner  only. — Code  of  1886,  § 
4500  ;  Bibb  v.  State,  84  Ala.  13.  The  verdict  of  the  jury 
failed  to  sliow  what  they  intended  should  be  the  exercise 
of  that  discretion,  viz.,  by  fine  or  punishment  in  some 
other  manner,  and  therefore  will  and  can  not  support  a 
legal  sentence. — Zaner  v.  State,  90  Ala.  654;  Dover  v. 
State,  75  Ala.  40 ;  Clay  v.  State,  43  Ala.  353. 

William  C.  Fitts,  Attorney-General,  for  the  State. 
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COLEMAN,  J. — The  defendant  was  tried  upon  an  in- 
dictment charging  him  with  having  committed  the 
offense  of  an  assault  and  battery.  The  jury  retiimed 
the  following  verdict :  "We,  the  jury,  find  the  defend- 
ant guilty,  and  assess  a  fine  of  ten  dollars,  and  sentence 
to  the  county  for  thirty  days'  labor."  The  defendant 
not  having  paid  the  fine  and  the  cost  of  prosecution,  nor 
confessed  judgment  for  the  same  as  provided  by  statute, 
the  court  sentenced  the  defendant  to  hard  labor  for  the 
county  for  the  legal  period  to  pay  said  fine  and  cost,  but 
imposed  no  additional  punishment.  The  appellant  con- 
tends that  the  verdict  of  the  jury  was  void,  and  can  not 
support  the  judgment  of  the  court.  The  question  is 
before  us  by  virtue  of  a  writ  of  error.  The  statutes 
bearing  upon  the  question  are  as  follows : 

**3747.  Punishment  of  assaults  and  assaults  and  bat- 
teries.— Any  person  who  commits  an  assault,  or  an  as- 
sault and  battery  on  another  must,  on  conviction,  be 
fined  not  more  than  five  hundred  dollars,  and  may  also 
be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county,  for  not  more  than  six  months." 

"4494.  Punishment)  ivhen  fixed  by  the  court. — When 
an  offense  is  punishable  by  imprisonment  in  the  peni- 
tentiary, or  hard  labor  for  the  county,  the  court  must 
impose  the  term  of  punishment,  unless  the  power  is 
expressly  conferred  upon  the  jury." 

**4500.  ]Vhen  jury  need  not  impose  fine,  but  leave  pun- 
ishment to  court. — When  an  offense  may  be  punished,  in 
addition  to  a  fine,  by  imprisonment  or  hard  labor  for  the 
county,  the  jury  shall  not  be  required  to  impose  a  fine, 
if,  in  their  judgment,  the  defendant  should  only  be  pun- 
ished in  some  other  mode,  but  may,  in  such  case,  only 
find  him  guilty,  and  leave  the  imposition  of  the  punish- 
ment to  the  court." 

It  is  evident  that  the  jury  had  no  authority  by  their 
verdict  to  impose  hard  labor  upon  the  defendant,  but 
only  a  fine.  The  question  is,  whether  the  fact  that  the 
jury  undertook  to  add  hard  labor  to  the  fine,  rendered 
the  entire  verdict  void,  or  is  it  void  only  as  to  that  part 
ifvhich  the  law  did  not  autliorize.  We  are  of  opinion 
the  addition  **of  hard  labor  for  the  county"  was  merely 
surplusage,  not  affecting  the  validity  of  the  verdict.  By 
the  statute  (Code  of  1886,  §  4499),  the  jury  were  author- 
ized to  assess  a  fine.     Under  section  4500,  supra^  the 
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jury  are  not  required  to  impose  a  fine,  ''if,  in  their  judg- 
ment, the  defendant  should  only  be  punished  in  some 
other  mode."  The  argument  of  appellant's  counsel  is, 
"that  the  Jury  had  a  discretion  to  say  whether  defend- 
ant should  be  punished  by  fine,  or  in  some  other  manner 
only  ;  and  that  the  verdict  fails  to  show^  whether  the  jury- 
intended  the  defendant  should  be  punished  by  fine,  or  in 
some  other  manner  only."  Whether  the  verdict  be  con- 
sidered in  its  entirety,  or  only  that  part  of  it  the  jury- 
was  authorized  to  render,  there  can  be  no  doubt  that  it 
intended  to  impose  a  fine  of  ten  dollars.  There  is  no 
uncertainty  in  this  respect.  This  the  jury  had  the  au- 
thority to  impose.  The  fact  that  the  jury  attempted  to 
impose  an  additional  punishment  in  no  way  tends  to 
render  uncertain  a  purpose  to  impose  the  fine,  so  explic- 
itly and  definitely  expressed  in  their  verdict. 
AflBrmed. 


Wheeler  v.  The  State. 

Prosecution  for  JJnlaiofully  and  Maliciously  Breaking  Doivn 

a  Fence. 

1.  Unlawfully  breaking  down  a  fence ;  hill  of  exceptions ;  when  excep- 
tions not  properly  reserved. — On  a  prosecution  for  wrongfully  and  ma- 
liciously breaking  down  a  fence,  the  property  of  another,  where  the 
boundary  between  the  prosecutor  and  the  defendant,  as  established 
by  a  surveyor  was  not  shown,  and  on  appeal  the  bill  of  exceptions 
recites  **  the  evidence  for  the  State  tended  to  show,"  Ac,  and  then 
sets  out  a  statement  of  the  survey  and  the  particulars  thereof,  such 
recital  implies  that  the  facts  were  tended  to  be  shown  by  legal  evi- 
dence, even  though  the  surveyor  himself  did  not  testify,  and  excep- 
tions are  not  properly  reserved  to  the  rulings  of  the  court  upon  the 
evidence,  when  the  bill  of  exceptions  only  recites  that  upon  the 
court's  overruling  each  of  the  defendant's  objections  to  each  of  the 
questions  eliciting  such  evidence,  there  was  an  exception  reserved. 

2.  Evidence  as  to  boundary  line ;  land  owner  competent  witness  as  to 
survey. — When,  in  the  trial  of  a  case,  there  is  an  issue  as  to  the  true 
location  of  the  boundary  line  of  certain  land,  the  owner  of  the  land 
is  a  competent  witness  as  to  the  particulars  of  the  survey  of  the  land, 
he  having  been  present  at  the  survey  and  testifying  from  his  own 
knowledge  of  the  facts. 
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3.  Wrongfully  and  maliciously  breaking  down  a  fence ;  charge  to  the 
jury. — On  a  prosecution  for  wrongfully  and  maliciously  breaking 
down  a  fence,  the  property  of  another,  where  there  was  no  evidence 
that  it  was  a  partition  fence,  a  charge  which  instructs  the  jury  that 
if  the  fence  torn  down  by  the  defendant  was  on  the  dividing  line  be- 
tween the  prosecutor  and  the  defendant,  the  defendant  should  be 
acquitted,  is  properly  refused. 

4.  Same;  same.— In  such  a  case,  a  charge  which  instructs  the  jury 
that  if  there  was  a  reasonable  doubt  as  to  whether  the  fence  torn 
down  was  a  partition  fence  between  the  defendant  and  prosecutor^ 
they  must  acquit  the  defendant,  asserts  an  incorrect  proposition,  and 
is  properly  refused. 

Appeal  from  the  Criminal  Court  of  Pike. 

Tried  before  the  Hon.  William  H.  Parks. 

The  prosecution  against  the  appellant  was  commenced 
by  an  affidavit  and  warrant  sworn  out  before  and 
issued  by  the  judge  of  the  Criminal  Court  of  Pike 
county.  The  affidavit  was  made  by  D.  Boutwell,  and 
charged  that  the  defendant  ''  did  wrongfully,  maliciously 
and  negligently  break  a  fence,  the  property  of  D.  Bout- 
well,  against  the  peace  and  dignity  of  the  State  of  Ala- 
bama." 

The  bill  of  exceptions  recites  that  **  After  issue  being 
joined,  the  evidence  offered  by  the  State  tended  to  show, 
that  before  the  issuance  of  the  warrant,  the  defendant 
tore  down  a  certain  piece  of  fence  in  Pike  county,  Ala- 
bama; that  the  fence  torn  down  was  on  land  of  one  D. 
Boutwell.  That  the  land  of  said  Boutwell  and  that  of 
defendant  adjoined.  *  *  *  [Then  follows  a  description 
as  to  how  the  surveyor  made  his  survey.]  The  surveyor 
himself  did  not  testify  to  this  state  of  facts,  but  the 
prosecutor  himself,  who  testified  further  that  he  was 
present  when  this  survey  was  made.  As  each  question 
eliciting  the  above  testimony  with  regard  to  the  survey 
was  asked,  the  defendant  objected  to  tlie  same,  upon  the 
ground  that  it  was  not  shown  that  the  survey  was  cor- 
rectly made,  defendant  not  being  present  and  consenting 
thereto,  but  the  court  overruled  each  objection  to  the 
different  questions  eliciting  the  testimony  about  the  sur- 
vey, and  to  the  overruling  of  each  objection  this  defend- 
ant reserved  a  separate  exception.  The  defendant  then 
moved  the  court  to  exclude  all  that  part  of  the  testimony 
which  showed  this  survey,  upon  the  ground  that  there 
was  no  evidence  of  the  correctness  of  the  survey,  and 
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the  court  overruled  the  motion  and  defendant  reserved 
an  exception." 

The  prosecutor  Bout  well,  as  a  witness  for  the  State, 
testified  that  according  to  this  survey  of  McKinnon  the 
fence  torn  down  by  defendant  was  on  his  side  of  the 
line  and  on  his  land,  and  in  this  testimony  he  was  cor- 
roborated by  another  witness  for  the  State. 

The  evidence  of  the  defendant  was,  that  the  county 
surveyor  of  Pike  county,  Adams,  survej^ed  the  land 
about  the  first  of  July,  and  that  before  the  survey  he 
notified  Boutwell  that  such  survey  was  to  be  made  at 
that  time,  and  Boutwell  was  present. 

According  to  the  survey  made  by  said  Adams,  the  evi- 
dence as  to  where  the  portion  of  the  fence  torn  down  was, 
was  conflicting.  That  of  the  State  tended  to  show  that 
the  fence  broken  down  was  on  Boutweirs  land.  The 
evidence  for  the  defendant  tended  to  show  that  all  the 
fence  that  defendant  tore  down  was  on  his  land. 

This  being  substantially  all  the  evidence,  the  defend- 
ant requested  the  court  to  give  the  following  written 
charges  to  the  jury,  and  separately  excepted  to  the  court's 
refusal  to  give  each  as  asked :  (1.)  "If  the  fence  torn 
down  by  the  defendant  was  on  the  dividing  line  between 
Boutwell  and  Wheeler,  it  is  the  duty  of  the  jury  to  ac- 
quit defendant!"  (2.)  "If  there  is  a  reasonable  doubt 
in  the  minds  of  the  jury  whether  the  fence  torn  down 
was  a  partition  fence  between  defendant  and  Boutwell, 
they  must  acquit  defendant." 

There  were  verdict  and  judgment  of  guilty  as  charged, 
and  from  this  judgment  the  defendant  prosecutes  the 
present  appeal. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

HEAD,  J. — From  the  manner  in  which  the  bill  of 
exceptions  recites  the  facts  of  the  McKinnon  survey,  it 
must  be  taken  that  the  evidence  of  them  was  legal. 
The  recital  is  that,  "the  evidence  for  the  State  tended 
to  show,"  &c.,  followed  by  a  statement  of  the  survey 
made  by  McKinnon  and  the  particulars  thereof.  This 
implies  that  the  facts  were  tended  to  be  shown  by  legal 
evidence.     It  is  further  recited  that  the  surveyor  him- 
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self  did  not  testify,  but  that  the  evidence  proceeded  from 
the  prosecutor,  who  was  present  at  the  survey.  The 
eflFect,  therefore,  is  that  the  prosecutor  knew  the  correct- 
ness of  the  survey  and  testified  according  to  his  own 
knowledge,  and  not  from  the  hearsay  of  the  surveyor. 
If  he  knew  the  facts  himself,  it  was  as  competent  to 
prove  them  by  him  as  by  the  surveyor.  The  exceptions 
to  the  evidence  were,  therefore,  not  properly  reserved. 

There  is  no  evidence  in  the  record  tending  to  show 
that  the  fence  removed  by  the  defendant  was  a  partition 
fence.  There  is  evidence  that  a  small  portion  of  it  was 
on  the  dividing  line  between  the  land  of  defendant  and 
prosecutor,  but  it  is  undisputed  that  the  whole  fence  was 
erected  by  the  prosecutor,  and  there  is  nothing  to  show 
any  agreement,  express  or  implied,  that  it  should  be  a 
partition  fence,  or  that  it  was,  in  any  manner,  treated 
or  used  as  such.  The  second  charge  requested  by  the 
defendant  was  incorrect  in  principle,  and  the  first  ab- 
stract. 

There  is  no  error  in  the  record  and  the  judgment  is 
affirmed. 

Affirmed. 


Henson  v.  The  State. 

Indictment  for  Manslaughter. 

1.  Manslaughter;  evidence  of  concealed  weapon  inadmissible. — On  a 
trial  under  an  indictment  charging  defendant  with  manslaughter  by 
shooting  deceased  with  a  pistol,  evidence  that  the  pistol,  with  which 
the  killing  was  done,  was  concealed  about  the  defendant's  person 
prior  to  the  shooting,  is  irrelevant,  immatenal  and  impertinent. 

2.  Same ;  evidence  as  to  how  defendant  vms  dancing  inadmissible. — On 
a  trial  under  an  indictment  for  manslaughter,  evidence  that  a  certain 
described  one  of  three  women  who  were  present  at  the  time  of  the 
homicide,  which  occurred  at  a  dance,  was  defendant's  partner,  is  im- 
pertinent and  inadmissible ;  such  woman  not  being  shown  to  have 
been  otherwise  involved  in  or  connected  with  the  homicide. 

3.  Same ;  charge  to  the  jury ;  fault  in  provoking  the  difficulty. — On  a 
trial  under  an  indictment  for  manslaughter,  a  charge  which  instructs 
the  jury  that  "The  burden  is  not  on  the  defendant  to  prove  that  he 
was  not  at  fault  in  bringing  on  the  difficulty  ;  but  if  there  is  a  reason- 


el40  109* 


Digitized  by  VjOOQ IC 


26  SUPREME  COURT  [Nov.  Term, 

[Henson  v.  The  State.] 

able  doubt  from  the  evidence  as  to  who  was  at  fault  in  provoking  the 
difficulty,  and  *  *  *  as  to  the  guilt  of  the  defendant,  you  must 
find  the  defendant  not  guilty,'*  asserts  a  correct  proposition  as  to  the 
bui-den  of  proof,  but  is  properly  refused  as  being  misleading,  if 
the  jui-y  might  have  found  that  the  evidence  of  defendant's  danger 
and  inability  to  retreat  did  not  require  them  to  determine  where  the 
fault  in  provoking  the  difficulty  lay. 

Appeal  from  the  Circuit  Court  of  Walker. 

Tried  before  the  Hon.  Jambs  J.  Banks. 

The  appellant  was  indicted  and  tried  for  manslaughter, 
and  was  convicted  of  manslaughter  in  the  first  degree, 
and  sentenced  to  two  years  imprisonment  in  the  peni- 
tentiary. 

Upon  the  trial  of  the  cause,  the  evidence  for  the  State 
tended  to  show  that  upon  the  defendant  saying  that 
some  one,  using  a  very  opprobrious  epithet  in  reference 
to  such  person,  had  stolen  his  whiskey,  Dan  Hall  asked 
him  if  he  meant  that  he  had  stolen  it,  that  defendant 
said  no,  and  used  the  same  epithet  towards  the  person 
who  had ;  that  upon  Dan  Hall  pushing  the  defendant 
and  telling  him  not  to  talk  that  way  to  him,  the  de- 
fendant shot  and  killed  him.  The  solicitor  asked  the 
witness  Taylor,  who  had  testified  to  these  facts,  the  fol- 
lowing question :  '  *Did  the  defendant  have  the  pistol 
concealed  about  his  person  from  ordinary  observation?'' 
The  defendant  objected  to  the  question,  the  court  over- 
ruled his  objection,  and  the  defendant  duly  excepted. 
The  witness  answered  :  **Yes,  the  pistol  was  concealed.'' 
The  solicitor  then  asked  the  witness  the  following  ques- 
tion :  '*Did  you  see  the  defendant  shortly  before  the 
difficulty  and  at  the  time  of  the  difficulty,  and  did  he 
have  on  a  coat,  and  was  there  any  pistol  exposed  to 
view?"  The  defendant  objected  on  the  ground  that 
'*the  defendant  was  on  trial  for  manslaughter,  and  that 
having  a  concealed  weapon  was  immaterial,  irrelevant 
and  foreign  to  the  issue."  The  court  overruled  the  ob- 
jection, and  the  defendant  duly  excepted,  and  the  witness 
answered  that  the  defendant  did  have  on  a  coat,  and 
that  he  did  not  see  the  pistol  until  the  killing  occurred. 

The  testimony  for  the  defendant  tended  to  show  that 
Dan  Hall,  the  deceased,  entered  the  house  where  the  de- 
fendant was  dancing,  and,  cursing  him,  asked  him  if  he 
meant  to  say  that  he  had  stolen  his  whiskey ;  that  the. 
defendant  said  no,  and  that  Hall  cursed  him  again/  and 
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pushing  liim  hack  in  the  corner  of  the  house,  struclc  him 
with  a  chair,  and  that  as  he  went  to  strilte  him  the 
second  time,  the  defendant  fired  upon  him. 

The  bill  of  exceptions  contains  the  following  statement 
as  to  certain  evidence  :  *'The  solicitor,  on  cross-examin- 
ation, aslted  the  witness  this  question  :  'Was  the  fight 
in  Molly  Burns*  house?'  The  defendant  objected  and 
the  court  overruled  the  objection,  and  defendant  ex- 
cepted. Witness  answered  yes,  and  that  there  were 
three  women  present.  The  solicitor  aslced  the  witness 
which  one  of  the  women  was  John  Henson 's  partner, 
and  was  it  not  that  long,  tall,  slim  one  named  Josie? 
The  defendant  objected,  the  court  overruled  the  objec- 
tion, and  defendant  excepted  ;  and  witness  said  yes." 

Upon  the  introduction  of  all  the  evidence,  the  defendant 
requested  the  court  to  give  to  the  jury  the  following 
written  charge,  and  duly  excepted  to  the  court's  refusal 
to  give  said  charge  as  asked :  "The  burden  is  not  on  the 
defendant  to  prove  that  he  was  not  at  fault  in  bringing 
on  the  difficulty;  but  if  there  is  a  reasonable  doubt 
from  all  the  evidence  as  to  who  was  at  fault  in  provoking 
the  difficulty,  and  from  the  evidence  there  is  a  reasonable 
doubt  as  to  the  guilt  of  the  defendant,  you  must  find  the 
defendant  not  guilty." 

Coleman  &  Bankhead,  for  appellant. — The  evidence 
as  to  the  pistol  being  concealed  about  defendant's  person 
prior  to  the  killing  was  inadmissible. — Rogers  v.  State, 
62  Ala.  173.  Section  3727  of  the  Code  of  1886  has  no 
application,  for  two  reasons :  1st.  The  indictment  was 
not  drawn  under  that  section  ;  and  2d.  The  undisputed 
evidence  showed  that  this  defendant  was  not  the  assail- 
ant.— Scales  V.  State,  96  Ala.  69. 

The  charge  requested  by  defendant  asserted  a  correct 
proposition  of  law,  and  should  have  been  given. — Hen- 
son V,  StatCj  112  Ala.  41. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

MoCLELLAN,  J. — The  defendant  was  not  indicted 
for  murder,  but  for  manslaughter,  the  charge  being  that 
he  "unlawfully  and  intentionally,  but  without  malice, 
killed  Dan  Hall  by  shooting  him  with  a  pistol."  Sec- 
tion 3727  of  the  Code,  which  declai'es  that  "when  the 
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killing  in  any  sudden  i-encounter  or  affray  is  caused  by 
the  assailant  by  the  use  of  a  deadly  weapon,  which  was 
concealed  before  the  commencement  of  the  fight,  his  ad- 
versary having  no  deadly  weapon  drawn,  such  killing  is 
murder  in  the  second  degree,  and  may,  according  to  the 
circumstances,  be  murder  in  the  first  degree,"  has, 
therefore,  no  bearing  on  this  case.  Manslaughter  in 
the  first  degree  may  be  included  in  the  statutory  murder 
denounced  by  that  section,  yet  it  would  be  of  no  ad- 
vantage to  the  prosecution  under  an  indictment  for 
manslaughter  to  prove  murder  under  this  statute,  since 
in  so  doing  not  only  the  concealment  of  the  deadly 
weapon  with  w^hich  the  killing  was  done  would  have  to 
be  proved,  but  also  every  fact  essential  to  manslaughter 
in  the  first  degree  ;  and  the  evidence  of  such  essentials 
could  neither  be  aided  by  proof  of  the  concealment,  nor 
impaired  in  its  force  and  legal  eff^ect  by  the  absence  of 
such  proof.  We  are  unable  to  conceive,  therefore,  that 
the  evidence  admitted  below  against  defendant's  objec- 
tion to  the  effect  that  the  pistol  with  which  the  killing 
was  done  was  concealed  about  his  person  up  to  the  time 
he  drew  it  on  the  deceased,  could  have  exerted  any  in- 
fluence in  the  case,  except  the  wholly  illegitimate  one 
of  aggravating  the  punishment  of  the  oflFense  charged, 
by  a  consideration  of  the  offense  of  carrying  a  concealed 
weapon,  of  which  the  defendant  may  have  been  also 
guilty,  but  for  which  he  was  not  indicted.  The  killing, 
if  not  done  in  self-defense,  was  unlawful  whether  the 
weapon  had  previously  been  concealed  or  not ;  and  the 
fact  of  concealment  has  no  relevancy  to  the  inquiry  as 
to  self-defense.  So,  too,  as  to  the  intent :  No  question 
is  made  or  arises  in  the  case  upon  the  intention  of  the 
defendant :  all  the  evidence  shows  that  he  intentionally 
shot  the  deceased.  And  if  it  did  not,  if  there  was  con- 
flict or  room  for  diverse  inference  on  this  point,  it  is  in- 
conceivable that  evidence  of  the  conceahnent  of  the  pistol 
about  the  person  coul'd  shed  any  light  on  the  inquiry. 
That  the  defendant  was  armed  with  a  deadly  weapon 
before  and  at  the  commencement  of  the  altercation  may 
tend  to  show  a  deadly  intent  at  the  moment  of  using  the 
weapon,  but  it  is  impossible  to  see  that  such  tendency 
would  be  at  all  strengthened  by  the  fact  that  he  had  it 
concealed  about  his  person.  The  circuit  court  erred  in 
allowing  evidence  that  the  pistol  was  concealed  to  go  to 
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the  jury :  it  was  irrelevant  and  impertinent,  and  should 
have  been  excluded. 

We  are  also  unable  to  see  the  pertinency  of  the  fact 
that  of  the  three  women  present  at  the  time  of  the  kill- 
ing— which  occurred  at  a  dance  in  the  house  of  one 
Molly  Burns — **that  long,  tall,  slim  one,  named  Josie" 
-was  the  defendant's  partner ;  the  said  Josie's  personality 
not  being  otherwise  injected  into  or  identified  with  the 
case. 

The  charge  requested  by  the  defendant  correctly  as- 
serts that  the  burden  of  proof  as  to  fault  in  bringing  on 
the  difficulty  is  not  on  the  defendant ;  but  its  tendency 
clearly  was  to  mislead  the  jury  to  the  conclusion  that  if 
there  was  a  reasonable  doubt  as  to  who  was  at  fault  in 
bringing  on  the  difficulty,  they  should  acquit,  when  the 
jury  might  have  found  that  no  predicate  for  an  inquiry 
as  to  where  the  fault  lay  had  been  made  by  evidence  of 
defendant's  mortal  or  grievous  peril  and  inability  to 
safely  retreat.  The  court  did  not  err  in  refusing  the 
charge. 

Reversed  and  remanded. 


JEx  parte  Williams. 

Petition  for  Habeas  Corpus, 

1.  Bail  bond;  right  of  defendant  to  he  released;  habeas  corpus. 
"Where  one  charged  with  a  criminal  ofiFense  was,  prior  to  the  trial,  re- 
leased upon  his  giving  a  bail  bond,  he  has  not  the  right,  after  convic- 
tion and  sentence  and  upon  reversal  of  such  judgment  on  appeal,  to 
be  released  from  custody  by  virtue  of  the  bail  bond  executed  by  him 
prior  to  his  conviction  and  sentence ;  and  a  petition  for  habeas  corpus 
to  obtain  such  release  is  properly  refused. 

The  facts  of  this  case,  which  were  shown  on  the  re- 
newal by  the  petitioner  in  this  court  of  his  petition  for 
discharge  on  habeas  corpus^  are  sufficiently  stated  in  the 
opinion. 

Samuel  B.  Browne  and  Charles  L.  Bromberg,  Jr., 
for  petitioner. — The  bail  bond  given  by  the  petitioner 
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was  for  his  appearance  in  the  circuit  court,  until  dis- 
charged by  law ;  and  under  the  facts  of  this  case  the 
petitioner  can  not  be  said  to  have  been  discharged  by 
law.— Code  of  1886,  §§4420,  4427;  Haivk  v.  State,  84 
Ala.  466 ;  Matthew  v.  State,  92  Ala.  89. 

William  C,  Fitts,  Attorney-General,  for  the  State. 

COLEMAN,  J. — The  petitioner  was  indicted  by  a 
grand  jury  of  Washington  county  for  murder  in  the  first 
degree.  Upon  habeas  corpus  proceedings  had  before  the 
probate  judge  of  Washington  county,  he  was  released 
from  custody,  upon  his  giving  bail  bond  in  the  sum  of 
five  hundred  dollars,  conditioned  as  required  by  the 
statute.  At  a  regular  term  of  the  circuit  court,  subse- 
quent to  the  execution  of  bail,  he  was  tried  and  con- 
victed, as  charged,  of  murder  in  the  first  degree,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  life. 
Upon  appeal  to  this  court,  the  judgment  of  the  trial 
court  was  reversed  and  annulled,  and  the  cause  re- 
manded for  further  trial. 

Upon  the  reversal  of  the  cause,  the  petitioner  institu- 
ted the  present  habeas  corpw.s  proceedings  before  the  judge 
of  the  circuit  court,  and  claimed  the  right  to  be  released 
from  custody,  by  virtue  of  the  bail  bond  executed  by 
him  prior  to  his  conviction  and  sentence.  The  judge 
denied  the  petition,  and  remanded  him  to  the  custody 
of  the  sheriff.  This  is  the  sole  question.  There  can 
be  no  doubt,  that  the  circuit  judge  ruled  correctly  The 
principle  of  the  law  is,  that  when  bail  is  given  and  ac- 
cepted, the  custody  of  the  prisoner  is  transferred  from 
the  officer  of  the  law,  to  that  of  his  sureties.  "The 
essence  of  all  undertaking  of  bail  is  the  appearance  of 
defendant  at  court"  for  trial,  and  the  sureties  become 
charged  with  this  duty,  "until  he  is  discharged  by  law." 
By  statute,  bail  may  at  any  time  before  or  during  the 
trial,  exonerate  themselves  by  surrendering  the  defend- 
ant.— Code  of  1886,  §  4429.  Whenever  a  party  is  con- 
victed and  sentenced,  he  is  no  longer  in  the  custody  of 
his  bail,  but  is  in  the  custody  of  the  proper  officer  of 
the  law,  and  the  bail  are  thereby  discharged  by  the 
operation  of  law  without  a  formal  order  to  that  effect. 
The  condition  of  the  bond  then  will  have  been  fully 
complied  with.  The  mere  api)earance  of  the  defendant 
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at  court  for  trial,  or  his  presence  during  trial,  or  a  mis- 
trial, will  not  operate  to  discharge  the  bail.  The  obli- 
gation of  a  proper  bail  bond  binds  the  sureties,  at  least, 
until  after  the  verdict  of  the  jury  ;  but  when  the  sent- 
ence of  the  law  is  pronounced,  the  officer  of  the  law  is 
charged  with  its  due  execution.  The  bail  have  no 
further  control  over  the  custody  of  their  principal,  and 
can  not  be  longer  held  responsible . — Hawk  v.  The  State, 
84  Ala.  466;  Cain  v.  TJie  State,  55  Ala.  170;  Ex  parte 
Robinson,  108  Ala.  161.  The  petitioner  may  be  entitled 
to  bail  as  matter  of  right  upon  a  proper  petition  and  evi- 
dence, as  provided  in  sections  4415  and  4417  of  the  Code 
of  1886 ;  but  the  fact  that  he  was  admitted  to  bail  be- 
fore trial  and  conviction  and  sentence  can  not  be  con- 
sidered in  determining  the  right  to  bail,  after  conviction 
and  sentence.  The  bail  bond  became  functus,  by  the 
trial  and  sentence. 
Petition  denied. 


Thomas  et  ah  v.  The  State. 

Indictment  for  Grand  Larceny. 

1.  Larceny ;  plea  of  former  conviction. — On  a  trial  under  an  indict- 
ment for  grand  larceny,  a  plea  of  former  conviction  can  not  be  sus- 
tained by  proving  that  the  defendant,  upon  being  arrested  under  a 
warrant  from  a  justice  of  the  peace,  on  a  charge  of  '*larceny,"  plead- 
ed guilty  and  paid  the  fine  imposed  by  the  justice,  it  being  shown 
that  upon  the  trial  before  the  justice  of  the  peace  the  value  of 
the  property  alleged  to  have  been  stolen  exceeded  twenty-five  dol- 
lars ;  the  justice  having  been  wholly  without  jurisdiction  of  the  cause. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  R.  Gaillard,  Special  Judge. 

The  appellants,  John  Thomas  and  Andrew  Campbell, 
were  indicted,  tried  and  convicted  for  grand  larceny,  in 
that  they  stole  a  bale  of  cotton. 

On  the  trial  of  the  cause  the  defendants  interposed  a 
plea  of  former  conviction,  setting  up  the  facts,  that  upon 
being  arrested  upon  a  warrant  issued  by  J.  H.  Keenan, 
a  justice  of  the  peace  in  and  for  Dallas  county,  upon  an 


Digitized  by  VjOOQ IC 


32  SUPEEME  COUBT  [Nov.  Term, 

[Thomas  et  aL  v.  The  State.] 

affidavit  being  made  before  the  said  justice  of  the  peace 
by  one  Sam  Jones,  charging  the  defendants  with  having 
stolen  a  bale  of  cotton  belonging  to  said  Jones, they  were 
carried  before  the  justice  of  the  peace  and  pleaded  guilty ; 
and  that  J.  H.  Keenan,  as  justice  of  the  peace,  had 
jurisdiction  of  the  offense  with  which  the  defendants 
were  charged.  The  other  averments  of  this  plea  are 
copied  in  the  opinion. 

The  facts  disclosed  upon  issue  joined  upon  this  plea 
are  sufficiently  stated  in  the  opinion. 

There  was  evidence  tending  to  show  that  the  defend- 
ants were  guilty, as  charged  in  the  indictment.  The  only 
evidence  offered  by  the  defendants  was  in  reference  to 
having  been  tried  before  the  justice  of  the  peace. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  State,  gave  to  the  jury  the  follow- 
ing written  charge  :  '*If  the  jury  believe  the  evidence 
beyond  all  reasonable  doubt,  they  must  find  the  issue  in 
favor  of  the  State.'*  The  defendants  duly  excepted  to 
the  giving  of  this  charge,  and  also  excepted  to  the  court's 
refusal  to  give  the  following  charge  requested  by  them  : 
''The  court  charges  the  jury  that,  if  they  believe,  from 
the  evidence,  that  the  offense  of  which  the  defendants 
were  convicted  by  J.  H.  Keenan,  justice  of  the  peace,  is 
the  same  offense  charged  in  -the  indictment  in  this  case, 
then  the  jury  must  find  the  issues  in  favor  of  the  de- 
fendants." 

ViRGiNius  W.  Jones,  for  appellant. — ^The  court  erred 
in  refusing  the  charge  asked  by  the  defendant,  and  giv- 
ing the  charge  asked  by  the  State. — Potvell  v.  States  89 
Ala.  172 ;  Moore  v.  State,  71  Ala.  307. 

William  C.  Fitts,  Attorney^-General,  for  the  State, 
cited.  State  v.  Atkinson^  9  Hum.  (Tenn.)  677;  Boswellv. 
State,  20  Fla.  869;  White  v.  State,  9  Texas  App.  390; 
Bell  and  Murray  v.  State,  48  Ala.  684  ;  Horton  v.  Stxite,  80 
Ala.  9. 

HARALSON,  J. — The  defendants  pleaded  former  con- 
viction, for  '*that  they  are  now  charged  in  the  present 
indictment  as  having  feloniously  taken  and  carried  away 
one  bale  of  cotton  the  personal  property  of  Sam  Jones, 
which  offense,  defendants  allege,  is  based  upon  and  is  of 
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the  same  transaction  and  larceny  as  alleged  in  the  said 
complaint  aforesaid  of  said  J.  H.  Keenan,  J.  P.,"  &c. 
The  plea  further  sets  up  ''that  J.  H.  Keenan,  J.  P.,  had 
jurisdiction  to  try  and  dispose  of  the  offense  with  which 
these  defendants  were  charged."  On  this  plea  the  State 
took  issue. 

The  property  having  been  stolen  in  Wilcox  and  car- 
ried into  Dallas,  the  jurisdiction  of  the  offense  was  in 
either  county.— Cr.  Code  of  1886,  §  3723. 

The  affidavit  for  the  arrest  charged  simply  the  steal- 
ing of  one  bale  of  cotton  by  defendants  from  affiant, 
without  stating  any  value.  The  warrant  that  issued  was 
on  a  charge  of  larceny  against  the  defendants.  It  was 
dated  the  9th  of  November,  1895,  and  purports  to  have 
been  "executed  by  W.  H.  Gravy."  Whether  he  was  an 
officer  of  the  law  or  not  does  not  appear.  On  the  f ol- 
io v^ing  day  defendants  appeared  before  J.  H.  Keenan,  a 
justice  of  the  peace  in  Dallas  county.  Sam  Jones,  the 
prosecutor,  also  appeared.  Each  defendant  voluntarily 
pleaded  guilty  of  petit  larceny.  Thomas  was  fined  $10 
and  costs,  amounting  to  $15.50,  and  was  charged  $9.35, 
"Hybart,  Davis  &  Oo.'s  claim,"  amounting  in  all  to 
$24.90.  What  the  claim  of  H.  D.  <fc  Co.  was  for,  does 
not  appear  further  than  that  one  Hybart,  a  partner  of 
that  firm,  bought  the  cotton  from  the  defendant, Thomas. 
Andrew  Campbell,  the  other  defendant,  was  fined  $5 
and  (iosts,  amounting,  altogether,  to  $10.  The  fines  and 
costs  were  paid  in  cash.  Keenan,  the  justice  of  the 
peace,  testified  that  defendants  voluntarily  pleaded 
guilty  before  him  without  a  trial,  and  he  did  not  go  into 
an  investigation  of  the  facts.  It  was  shown  that  the 
bale  of  cotton  was  worth  $25.50. 

On  these  uncontroverted  facts,  it  clearly  appears  that 
Keenan,  the  justice  of  the  peace,  had  no  jurisdiction  to 
try  this  offense.  It  was  grand  larceny,  and  he  was 
-without  jurisdiction  of  petit  larceny,  even,  where  the 
value  of  the  property  stolen  exceeded  $10. — Cr.  Code  of 
1886,  §  4233.  He  says  he  was  told  by  Hybart,  as  it 
iivould  seem,  at  or  before  the  fines  were  imposed  on  de- 
fendants, the  value  of  the  bale  of  cotton  was  $25.50. 

The  justice  of  the  peace  acted  in  disregard  of  his  du- 
ties in  allowing  the  defendants  to  plead  to  a  lesser  offense 
than  that  with  which  they  were  charged.  The  prosecutor 
was  present  before  the  justice,  and  he  swore  on  this  trial 
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in  the  circuit  court,  that  the  value  of  cotton  was  $26.50  ; 
the  defendants  certainly  knew  its  value,  and  the  justice 
of  the  peace  must  be  held  to  have  known  that  he  had  no 
jurisdiction  to  try  and  fine  defendants  for  petit  larceny 
when  the  value  of  the  article  stolen  was  more  than  $10, 
or  to  allow  them  to  plead  guilty  in  such  a  case.  The 
conclusion  can  not  be  resisted,  that  the  proceeding  on 
the  part  of  defendants  was  designed  to  be,  and  was,  a 
near  cut  to  evade  prosecution  for  grand  larceny.  We 
can  not  lend  our  sanction  to  the  validity  of  such  a  pro- 
ceeding. The  plea  of  former  conviction  was  not  sus- 
tained.— Moore  v.  The  State,  71  Ala.  311 ;  Drake  v.  The 
State,  68  Ala.  511 ;  3  Greenl.  Ev.,  §  38. 

There  was  no  error  in  the  refusal  to  give  the  charges 
requested  by  defendants,  nor  giving  the  general  charge 
as  requested  by  the  State. 

AflBrmed. 


Loiseau  v.  The  State. 
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fUs^ei  Indictment  for  setting  up  and  operatimg  a  Slot  Machine. 

|114     84, 

\m  106|  2     Lottery ;  what  coiiBtitutes. — To  constitute  a  criminal  lottery,  there 

!J.li   oil  must  be  a  consideration,  and  where  small  amounts  are  hazarded  to 

gain  large  amounts,  and  the  result  of  winning  or  losing  is  determined 
by  chance,  in  which  neither  choice  nor  skill  can  operate  to  influence 
the  result,  there  is  gambling  by  lot ;  and  the  operation  of  the  contriv- 
ance or  machine  used  to  determine  the  winning  or  losing,  constitutes 
a  lottery  prohibited  by  the  laws  of  the  State. 

2.  Same\  same;  slot  machines. — Where  a  person,  who  sets  up  and 
ow^ns  a  slot  machine,  is  a  party  to  an  agreement  between  several  per- 
sons, that  each  should  drop  nickels  into  the  machine,  and  that  the  one 
after  whose  play  the  machine  would  indicate  the  highest  card  hand 
should  have  all  of  the  cigars  that  the  nickels  purchased,  and  the  owner 
of  the  machine  furnished  from  his  stock  a  cigar  for  each  nickel  put  into 
the  machine  and  delivered  all  of  them  to  the  pei-son  who  obtained  the 
best  card  hand  as  the  result  of  playing  the  machine,  said  slot  machine, 
when  put  to  such  use,  is  a  lottery  within  the  meaning  of  the  constitu- 
tion, (Const.  Art.  IV,  §  26) ;  and  the  General  Assembly  has  no  authority 
to  authorize  the  licensing  of  slot  machines  to  be  used  in  such  manner. 
{BuckaUw  V.  State,  62  Ala.  334,  modified). 

3.  Same ;  sam^ ;  same. — It  is  no  defense  to  an  indictment  for  set- 
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ting  up  and  operating  a  slot  machine  aa  hereinabove  stated,  as  pro- 
hibited by  statute,  (Acts  1896-97,  p.  901),  that  the  owner  thereof  was 
licensed  thereto  by  the  municipality  where  the  machine  was  operated, 
and  that,  subsequent  to  the  passage  of  the  act  prohibiting  the  opera- 
tion of  such  machines,  the  General  Assembly  '^ratified,  approved  and 
confirmed,"  the  schedule  of  licenses  established  by  such  municipality, 
in  which  schedule  was  included  licenses  for  operating  slot  machines. 

Appeal  from  the  Circuit  Court  of  JeflFerson. 

Tried  before  the  Hon.  Jambs  J.  Banks. 

The  defendant  was  indicted,  tried  and  convicted  for 
setting  up  and  operating  a  slot  machine,  in  violation  of 
the  act  of  the  General  Assembly,  approved  February  13, 
1897.— Acts  1896-97,  p.  901. 

The  facts  of  the  case  are  suflficiently  stated  in  the 
opinion. 

J.  A.  W.  Smith  and  Tillman  &  Campbell,  for  appel- 
lant.— The  act  prohibiting  the  operation  of  slot  machines 
(Acts  1896-97,  p.  901)  is  unconstitutional  in  that  its  cap- 
tion does  not  sufficiently  show  that  the  act  was  designed 
to  prohibit  slot  machines — such  machines  not  being  men- 
tioned in  the  caption,  and  they  not  necessarily  being 
games  of  chance. — Montgomery  v.  State,  88  Ala.  141. 

The  charter  of  the  city  of  Birmingham  granted  by 
act  of  the  General  Assembly  of  Alabama,  approved 
December  12th,  1890,  authorized  the  Mayor  and  Alder- 
men of  the  City  of  Birmingham  "to  restrain  or  prohibit 
gaming,  gambling  houses,"  etc.,  and  "to  tax  and  license 
all  businesses,  trades,  occupations,  exhibitions  and  pro- 
fessions not  above  enumerated,"  and  being  special  legis- 
lation for  the  city  of  Birmingham  was  not  repealled  by 
the  act  approved  February  13th,  1897.  ''A  general  law 
will  not  repeal  an  earlier  special  act  by  mere  implica- 
tion."—i46er7ia%  V,  State,  78  Ala.  411 ;  23  Am.  &  Eng. 
Encyc.  of  Law,  pp.  422-429 ;  Cooley  on  Const.  Limi- 
tations, 182-3 ;  Endlich  on  Interp.  of  Statutes,  sections 
210-228;  Regents  of  University  of  Michigan  v.  Auditor 
General,  66  N.  W.  Rep.  (Mich.)  959;  Camp  v.  State,  27 
Ala.  53;  People  v.  Brinkerhoff,  68  N.  Y.  264;  Gazollo  v. 
McCann,  63  Mo.  App.  414. 

If  the  act  approved  February  13th,  1897,  operated  a 
repeal  of  the  city  charter,  authorizing  the  Mayor  and 
Aldermen  to  license  slot  machines,  then  by  a  subsequent 
act  of  the  General  Assembly  of  Alabama,  approved  Feb- 


Digitized  by  VjOOQ IC 


36  STJPBEME  COUBT  [Nov.  Tern, 

[Loiseau  v.  The  State.] 

ruary  16th,  1897,  the  license  schedule  for  the  city  of 
Birmingham  and  the  ordinances  establishing  the  same 
were  '^ratified,  approved  and  confirmed,"  which  operated 
a  suspension  of  the  said  act  approved  February  13th, 
1897,  within  the  city  of  Birmingham,  for  the  year  1897, 
or  until  the  said  ordinances  are  repealed  by  the  said 
Mayor  and  Aldermen. — Olmstead  v.  Crook,  89  Ala.  228; 
State  V.  Clarke,  64  Mo.  17;  State  v,  DeBar,  58  Mo.  395; 
St.  Johnshury  v.  Thompson^  59  Vt.  300;  In  re  Snell,  58 
Vt.  207 ;  Canfield  v.  City  of  Leadville,  43  Pac.  Rep.  910; 
Deyo  V,  Otoe  County,  37  Fed,  Rep.  246. 

Wm.  C.  Fitts,  Attorney-General,  for  the  State. 

COLEMAN,  J. — The  indictment  against  the  defendant 
contains  three  counts,  the  first  charging  that  defendant 
did  unlawfully  set  up,  carry  on  or  operate  a  device  of 
chance,  to-wit,  a  slot  machine ;  the  second  that  he  did 
unlawfully  sell  chances  in  a  device  of  chance,  to-wit, 
a  slot  machine ;  and  the  third,  that  defendant  did  set 
up,  or  was  concerned  in  setting  up  or  carrying  on  a 
lottery     *     *     *     to-wit,  a  slot  machine. 

The  defense  is  rested  upon  an  ordinance  of  the  city  of 
Birmingham,  which  included  in  its  schedules  of  licenses 
slot  machines,  and  an  act  of  the  legislature  (Acts,  1896- 
97,  p.  1099),  which  '^ratified,  approved  and  confirmed" 
the  schedule  of  licenses  established  by  the  board  of  Mayor 
and  Aldermen  of  the  City  of  Birmingham. 

Article  IV,  section  26  of  the  constitution  of  the  State, 
reads  as  follows  :  *  'The  General  Assembly  shall  have  no 
power  to  authorize  lotteries  or  gift  enterprises  for  any 
purpose,  and  shall  pass  laws  to  prohibit  the  sale  of  lot- 
tery or  gift  enterprise  tickets,  or  tickets  in  any  scheme  in 
the  nature  of  a  lottery  in  this  State :  and  all  acts  or 
parts  of  acts  heretofore  passed  by  the  General  Assembly 
of  this  State,  authorizing  a  lottery  or  lotteries,  and  all 
acts  amendatory  thereof,  or  supplemental  thereto,  are 
hereby  avoided." 

The  defendant  had  set  up  a  slot  machine  in  his  store, 
and  it  and  its  operation  are  described  as  follows  :  "It 
is  a  box  shaped  arrangement  in  the  top  of  which  was  a  slot, 
into  which  a  nickel  was  dropped ;  there  was  a  lever  on 
the  machine  which  was  pressed  down  after  the  nickel 
was  placed  in  the  slot,  and  when  the  lever  was  released, 
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the  macliinery  in  the  box  or  machine  caused  the  cards 
to  revolve  on  a  cylinder,  and  when  the  revolution  ceased 
the  cards  could  be  read  by  a  bystander.  That  on  the 
said  occasion,  three  certain  parties  went  into  said  store, 
and  each  of  them  dropped  five  niclcels  in  the  slot,  and 
pressed  the  lever  after  each  nickel  was  dropped  in.  That 
the  said  parties  agreed  among  themselves  that  the  one 
after  whose  play  the  machine  would  indicate  the  highest 
card  hand  should  have  all  the  cigars  which  the  said 
niclcels  purchased.  That  the  said  defendant  had  furnished 
from  his  stock  of  cigars  a  nickel  cigar  for  each  nickel 
which  was  put  into  the  machine  by  said  three  parties, 
and  when  it  was  determined  by  working  the  lever,  as  afore- 
said, which  one  of  the  three  parties  had  made  the  high- 
est score,  as  indicated  by  the  cards  on  the  machine,  the 
defendant  delivered  to  such  party  cigars  to  the  amount 
and  equal  in  value  to  the  amount  of  nickels  put  into  the 
machine."     This  is  the  substance  of  all  the  evidence. 

That  the  parties  were  guilty  of  gambling,  and  were 
within  the  prohibition  of  the  general  law  of  the  State, 
is  not  seriously  controverted,  but  it  is  contended  that  the 
slot  machine  as  operated  was  not  a  lottery,  and  that  the 
legislature  had  authority  to  license  such  gambling.  We 
are  unable  to  assent  to  this  conclusion.  Calling  it  by 
name,  a  slot  machine,  instead  of  a  lottery  machine,  does 
not  vary  its  character ;  nor  does  the  fact  that  parties 
agreed  that  the  winner  should  receive  the  value  of  the 
money  in  cigars,  instead  of  the  money  itself,  exert  any 
influence  in  determining  the  character  of  the  winning 
chance  to  have  been  by  lot.  The  three  parties  agreed 
between  themselves,  to  which  the  defendant,  the  owner 
and  setter  up  of  the  machine,  was  a  party,  that 
the  highest  cards  to  be  determined  by  the  revolving 
of  the  wheel  should  win  the  value  of  all  the  money 
in  cigars  to  be  furnished  by  the  defendant,  he  taking 
the  money.  There  have  been  many  definitions  of 
lottery  by  the  decisions  of  the  various  courts,  each 
generally  made  with  reference  to  the  particular  case 
then  under  consideration  ;  and  as  soon  as  rendered,  the 
ingenuity  of  the  gambler  has  gone  to  work  to  invent 
some  way  to  avoid  the  effect  and  compass  of  the  precise 
words  used  in  the  particular  case.  There  may  be  gam- 
ing which  is  not  by  lot,  but  in  every  prohibited  lottery 
there  is  an  element  of  gambling.    The  constitutional 
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provision  is,  ''The  General  Assembly  shall  have  no 
power  to  authorize  lotteries."  Lot  has  been  correctly 
defined  to  be  **  a  contrivance  to  determine  a  question  by 
chance,  or  without  the  action  of  man's  choice  or  will." 
To  be  a  criminal  lottery,  there  must  be  a  consideration, 
and  when  small  amounts  are  hazarded  to  gain  large 
amounts,  and  the  result  of  winning  to  be  determined  by 
the  use  of  a  contrivance  of  chance,  in  which  neither 
ichoice  nor  skill  can  exert  any  effect,  it  is  gambling  by 
lot,  or  a  prohibited  lottery.  We  could  cite  many  cases 
in  which  principles  have  been  declared,  which  if  applied 
to  the  facts  of  the  present  case,  would  determine  it  to 
be  a  lottery. 

We  are  unable  to  perceive  any  difference  in  principle, 
in  a  machine  which  revolves  the  wheel  laterally,  and  one 
where  it  revolves  vertically ;  in  the  former,  the  question 
of  losing  or  winning  being  determined  by  the  pointing 
of  an  arrow  or  paddle,  and  in  the  latter  by  the  showing 
of  cards.  We  think  the  case  of  Reeves  v.  The  State^  105 
Ala.  120,  is  conclusive  of  the  question.  See  also  the  fol- 
lowing authorities  :  Chavannah  v.  The  State,  49  Ala.  396  ; 
Yellow  Stone  Kit  v.  The  State,  88  Ala.  196.  Same  are  re- 
ported in  16  Am.  St.  Rep.  388  and  notes,  and  in  7  Am. 
St.  Rep.  599,  with  the  notes ;  State  v.  Shorts,  3  (Vroom, 
398),  90  Am.  Dec.  668;  Cross  v.  People.  (18  Cal.  321), 
36  Am.  St.  Rep.  292 ;  13  Am.  &  Eng.  Encyc.  of  Law, 
1178,  and  notes.  The  references  in  the  extensive  notes 
in  these  reports  are  full  and  satisfactory. 

The  legislature  has  no  authority  to  authorize  the 
licensing  of  slot  machines  to  be  used  as  the  evidence 
shows  it  was  used  in  the  present  case.  We  would  not 
be  understood  as  deciding  that  a  slot  machine  is  neces- 
sarily one  of  lot,  within  the  prohibition  of  the  law ;  nor 
do  we  hold  that  a  wheel  of  fortune  carries  with  it  the 
legal  import  of  a  lottery.  Whether  it  is  so  or  not  de- 
pends upon  the  use  to  which  it  is  put  in  the  particular 
case.  Whatever  may  be  the  name  or  character  of  the 
machine  or  scheme,  if  in  its  use  a  consideration  is  paid, 
and  there  is  gambling,  the  hazarding  of  small  amounts 
to  win  larger,  the  result  of  wining  or  losing  to  be  deter- 
mined by  chance  in  which  neither  the  will  nor  skill  of 
man  can  operate  to  influence  the  result,  it  is  a  deter- 
mination by  *'lot,"  within  the  comprehensive  word 
** lottery"  used  in  the  constitution  of  this  State.    If 
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there  is  anything  to  the  contrary  to  be  found  in  Backa- 
lew  V.  Tlie  State,  62  Ala.  334,  it  must  be  regarded  as 
modified  so  as  to  conform  to  what  is  herein  declared. 
The  case  of  Hewlett  v,  Camp^  (infra),  is  also  in  point. 
We  will  not  now  undertake  to  decide  the  efifect  of  the 
act  of  February  13th,  1897,  (Acts  1896-97,  p.  901),  and 
of  February  6th,  1897,  in  one  of  which  the  penalties  are 
increased  and  in  the  other  diminished,  upon  the  acts  of 
February  16th,  1891,  (Acts  1890-91,  p.  757),  and  of 
February  26th,  1889  (Acts  1888-89,  p.  45),  as  the  ques- 
tion is  not  involved  in  the  case  before  us. 

The  indictment  evidently  was  preferred  under  the  act 
approved  February  13th,  1897,  (Acts  1896-97,  p.  901). 
The  first  section  reads  as  follows  :  "  Section  1.  Be  it 
enacted  by  the  General  Assembly  of  Alabama,  that  any  per- 
son who  sets  up,  carries  on  or  operates  any  wheel  of  for- 
tune, slot  machine  or  any  device  of  chance,  or  scheme 
of  raflling,  any  person  who  sells  tickets  or  chances  in 
such  devices  or  scheme  of  raffling,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
fined  not  less  than  ten  nor  more  than  fifty  dollars." 

The  evidence  in  the  case  authorized  a  conviction 
under  either  the  first  or  second  count  of  the  indictment, 
and  we  are  not  prepared  to  say,  that  he  might  not 
have  been  properly  convicted  under  the  third  count. 

Affirmed. 


Caulfleld  et  al.  v.  Finnegran* 

Action  a   Promissory  Note  against  Indorser. 

1.  Action  against  indorser  of  non-negotiable  note;  what  necessary 
under  the  statute  to  fasten  liability, — Under  the  provisions  of  the  stat- 
ute (Code  of  1886,  kk  1778-80),  in  order  to  charge  the  indorser  or 
assignor  of  a  non -negotiable  note  for  an  amount  exceeding  one  hun- 
dred doUars,  suit  must  be  brought  against  the  maker  to  the  first 
term  of  the  court  to  which  it  may  properly  be  brought,  after  indorse- 
ment, unless  the  time  for  bringing  suit  has  been  extended  or  waived 
by  the  consent  of  the  assignor  or  indoi*ser  in  writing  signed  by  him, 
or  unless  suit  is  excused  because  of  some  one  of  the  categories  enumer- 
ated in  one  of  the  subdivisions  of  section  1780  of  the  Code  of  1886. 

2,  Same ;  sufficiency  of  complaint, — In  an  action  against  the  ia- 
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dorser  of  a  non-negotiable  note,  the  complaint  must  aver  a  compli- 
ance with  the  statutory  requirements  necessary  to  fix  his  liability,  or 
the  particular  causes  relied  on  as  relieving  the  plaintiff  from  the  duty 
of  performance,  as  provided  by  the  statute,  (Code  of  1886,  §  1780). 

3.  Same ;  excuse  for  not  suing ;  act  or  promise  inducing  d^lay  of  suit 
must  be  before  the  expiration  of  the  period  for  the  institution  of  the  suit. 
When,  in  an  action  against  an  indorser  of  a  non -negotiable  note,  the 
plaintiff  relies  upon  the  excuse  as  stated  in  the  seventh  subdivision  of 
section  1780  of  the  Code  of  1886,  as  the  particular  cause  for  not 
bringing  the  suit  as  required  by  section  1778,  the  act  or  promise  in- 
ducing the  delay  of  the  suit  against  the  maker  of  the  note  must  have 
been  done  or  made  before  the  expiration  of  the  period  for  bringing 
the  suit ;  and  averments  of  facts  or  transactions  occurring  after  the 
expiration  of  the  period  for  the  institution  of  the  suit  can  not  be 
looked  to  as  inducing  the  delay. 

4.  Same ;  same ;  the  promise  to  induce  the  delay  must  be  expressed. 
The  act  or  promise  of  the  indorser  inducing  the  delay  of  suit  against 
the  maker  of  a  non-negotiable  note,  to  constitute  an  excuce  for  not 
bringing  suit  against  the  maker  in  such  sort  as  to  give  the  indorsee  of 
the  non-negotiable  note  a  right  of  action  against  such  indorser,  must 
not  be  a  mere  implied  promise  deduced  from  a  verbal  waiver  of  suit, 
but  must  be  an  expressed  promise  to  pay. 

5.  Same;  same;  case  at  bar. — In  an  action  by  an  indorsee  of  a 
promissory  note  against  an  indorser,  where,  as  an  excuse  for  not 
bringing  suit  against  the  maker  as  required  by  statute,  the  plaintiff 
avers  in  his  complaint  that  he  told  the  defendant  (the  indorser),  that 
nothing  could  be  made  out  of  the  maker  of  the  note,  and  the  in- 
dorser said  that  he  did  not  expect  the  plaintiff  to  make  anything 
out  of  the  maker,  and  wanted  him  to  wait  until  the  maker  died,  and 
see  if  the  maker's  wife  would  not  pay  the  note  out  of  the  insurance 
money  she  would  receive  when  the  maker  died,  and  that  the  plaintiff 
agreed  to  do  this,  there  is  not  averred  such  a**promise"  to  induce  a 
delay  in  the  bringing  of  the  suit  against  the  maker  as  will  constitute 
an  excuse  under  the  statute  for  the  plaintiff's  failure  to  bring  suit 
against  the  maker. 

Appeal  from  the  City  Court  of  Bridgeport. 

Tried  before  the  Hon.  S.  W.  Tate. 

This  was  a  suit  by  the  assignees  of  a  promissory  not« 
against  the  assignor.  The  suit  was  instituted  on  No- 
vember 22,  1894,  by  the  appellants,  Hop  Caulfield  and 
his  wife,  Mary  Caulfield,  against  the  appellee,  Orrin 
Finnegan. 

The  complaint  as  originally  filed  was  demurred  to, 
and  was  amended  three  diflferent  times  ;  demurrers  havv- 
ing  been  interposed  and  sustained  to  each  amendmerit. 
The  complaint  as  first  amended  reads  as  follows  ;    *'Tl^e 
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plaintiffs,  Hop  Gaulfield  and  wife,  Mary  Gaulfield, 
claim  of  the  defendant,  Orrin  Finnegan,  the  sum  of 
three  hundred  and  twenty  dollars,  with  interest  from  May 
30, 1890,and  ten  per  cent,  attorney's  fee  for  collection,  on  a 
waiver  note  or  contract  executed  on  May  30,  1890,  by 
CM.  Porter,  payable  to  Orrin  Finnegan,  the  defendant 
in  this  cause,  one  d.ay  after  date  and  assigned  or  trans- 
ferred to  the  plaintiffs  on  or  about  November,  1892, 
which  transfer  reads  as  follows  :  *I  hereby  transfer  the 
within  note  to  Hop  Gaulfield  and  wife  for  a  valuable 
consideration.  0.  Finnegan.'  The  following  being  a 
copy  of  the  note  sued  on :  .  'May  30,  1890.  One  day 
after  date  I  promise  to  pay  to  the  order  of  Orrin  Fin- 
negan three  hundred  and  twenty  dollars,  for  value  re- 
ceived, payable  at  Stevenson,  with  interest  from  date  at 
the  rate  of  eight  per  cent,  per  annum,,  with  all  cost  of 
collection  including  ten  per  cent,  attorney's  fees;  and 
each  of  us,  whether  maker,  security  or  indorser  on  this 
note,  hereby  waives  and  renounces  for  himself  and 
family  any  and  all  homestead,  any  exemption  rights  to 
which  he  or  they  may,  in  any  event  be  entitled  under 
any  provision  of  the  constitution  or  laws,  State  or 
Federal,  as  against  this  note  or  any  renewal  thereof. 
CM.  Porter.  Witness:  A.  P.  Joyner.' "  The  rest 
of  the  complaint  as  amended  set  out  the  facts  to  show 
why  the  bringing  of  the  suit  upon  the  note  was  delayed. 
The  demurrers  to  this  amended  complaint  were  sus- 
tained, and  were  likewise  sustained  to  the  complaint  as 
amended  the  second  time.  The  third  amended  com- 
plaint, as  set  out  in  the  abstract  was  as  follows : 

'*The  third  amended  complaint,  after  claiming  on  the 
note  and  describing  the  same  as  in  former  complaints, 
alleges  that  plaintiffs  were  excused  from  suing  the 
maker  to  the  next  or  any  subsequent  term  of  the  court 
having  jurisdiction,  after  the  transfer  thereof,  'Because, 
after  the  note  was  transferred  and  delivered  and  before 
the  time  for  bringing  suit,  plaintiff,  Mary  Gaulfield,  told 
defendant  that  she  did  not  believe  anything  could  be 
made  out  of  G.  M.  Porter,  and  defendant  said  he  did 
not  expect  them  to  try  to  make  anything  out  of 
C.  M.  Porter,  that  he  did  not  want  them  to  look  to 
CM.  Porter  for  the  payment  of  the  note  at  any  time ; 
and  requested  them  never  to  try  to  make  it  out  of  the 
note  under  any  circumstances,  but  that  he  wanted  them 
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to  agree  to  do  him  the  favor  of  waiting  for  the  money 
until  CM.  Porter  died,  and  let  Hop  Caulfield  try  and 
see  if  Mrs.  CM.  Porter  would  not  pay  it  out  of  the  in- 
surance money  that  he  understood  she  was  to  receive 
when  Mr.  CM.  Porter  died ;  and  plaintiff  agreed  to  do 
that,  and  they  here  allege  that  they  waited  till  CM. 
Porter  died,  which  was  about  May,  1893,  and  after  she 
received  the  money  that  plaintiff,  Hop  Caulfield, 
did  present  the  note  to  her  for  payment,  and  she  did  not 
pay  it.  Plaintiffs  then  notified  the  defendant  that  she 
would  not  or  did  not  pay  it  and  they  now  wanted  the 
money ;  and  defendant  asked  them  to  wait  on  him  till 
he  could  see  Mrs.  Porter  and  see  if  she  would  not 
secure  him  ;  and  that  at  the  request  of  both  plaintiffs  and 
defendant,  D.  I.  G.  Wilson  went  with  the  defendant  and 
tried  to  persuade  her  to  secure  the  defendant  for  the 
amount,  and  further,  that  as  she  would  not  do  so,  de- 
fendant again  asked  the  plaintiffs  to  wait  on  him  till 
he  could  see  Sam  Porter,  a  son  of  C  M.  Porter,  and  see 
if  he  would  not  secure  him  for  the  amount,  and  ad- 
mitted that  he  was  responsible  for  the  amount  but  did 
not  think  the  kind  folks  out  to  let  him  lose  it.  There- 
fore, by  these  special  agreements  and  promises  and  ad- 
missions and  the  acts  of  the  defendant,  the  plaintiffs 
were  induced  to  delay,  and  excused  from  ever  bringing 
suit  against  the  maker  of  the  note  or  his  legal  represen- 
tatives. That  this  note  with  the  interest  and  ten  per 
cent,  attorney's  fees  is  still  unpaid.  Plaintiffs  aver  that 
at  the  time  and  place  when  the  conversation  took  place, 
in  which  defendant  requested  plaintiffs  not  to  look  to  the 
maker  of  the  note  for  the  money,  that  it  was  under- 
stood and  agreed  between  defendant  and  plaintiff  that 
the  maker  of  the  note  was  insolvent  and  that  nothing 
could  be  made  out  of  him,  and  that  for  this  reason 
plaintiffs  were  excused  from  bringing  suit  at  any  term 
of  a  court  against  the  maker  of  the  note.'  " 

To  this  third  amended  complaint,  the  defendant  de- 
murred upon  the  following  grounds:  "1st.  The  com- 
plaint shows  on  its  face  that  the  plaintiffs  excuse  them- 
selves for  failure  to  sue  the  maker  of  the  note  at  any 
term  of  court,  by  setting  up  conversations  between  the 
plaintiff  Mary  Caulfield  and  others  and  the  defendant, 
in  violation  of  the  law.  2d.  The  excuse  set  up  for  a 
failure  to  bring  suit  against  the  maker  of  a  note,  or  his 
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personal  representative,  donstitutes  a  waiver,  such  waiver 
rests  in  parol,  and  the  law  provides  that  a  waiver  of  suit 
must  be  in  writing.  3d.  The  plaintiffs  in  said  third 
amended  complaint  seek  to  excuse  delay  and  also  the 
utter  failure  to  sue  at  any  time,  without  averring  a 
waiver  in  writing,  and  without  averring  any  act  of  the 
defendant  and  without  averring  any  promise  made  by 
the  defendant.  4th.  The  complaint  as  amended  avers 
no  facts  showing  that  there  was  an  express  agreement 
or  promise  by  the  defendants  in  any  form,  to  pay  the 
note  without  suit  having  been  brought  against  the 
maker  thereof.  5th.  The  said  third  amended  com- 
plaint shows  on  its  face  that  it  is  an  effort  to  avoid  the 
fatal  consequences  for  a  failure  to  comply  with  those  re- 
quirements of  the  law  necessary  to  fix  the  liability  of 
the  defendant." 

The  demurrer  to  the  third  amended  complaint  was 
sustained,  and  the  plaintiff  declining  to  plead  further, 
judgment  was  rendered  for  the  defendant.  The  plain- 
tiff appeals,  and  assigns  as  error  the  rulings  of  the  court 
in  sustaining  the  demurrers  to  the  original  complaint, 
and  as  each  time  amended. 

Martin  &  Bouldin  and  John  H.  Vaught,  for 
appellants. — 1.  The  statutory  excuses  being  exclusive, 
(^Mobile  Sav.  Bank  v.  McDonnell^  83  Ala.  595),  the  seventh 
sub-division  of  section  1780  was  doubtless  intended  to 
let  in  other  excuses  than  those  already  admitted  by  the 
statute,  and  which  were  of  the  character  of  excuses  held 
by  the  courts  to  be  good  at  common  law,  prior  to  the 
statute  defining  them. — 1  Brick.  Dig.  281,  §  410  ;  Riddle 
V.  Rourke^  1  Ala.  394. 

2.  The  general  rule  is  that  presentment  of  commercial 
paper  for  payment  and  protest  and  notice  of  dishonor 
are  necessary  to  charge  an  indorser  of  such  paper ;  but 
the  defense  may  be  waived,  expressly  or  impliedly,  be- 
fore or  after  maturity. — Randolph  on  Com.  Paper,  §§ 
1356,  etseq.  Where  the  indorser  of  commercial  paper 
has  been  discharged  by  the  failure  of  legal  notice  of  pro- 
test, he  may  bind  himself  to  pay  by  subsequent  uncon- 
ditional promise,  or  by  conditional  promise  accepted 
upon  the  conditions  stipulated. — Isbell  v,  Lewis,  98  Ala. 
551;  Boiling  &  Son  v.  McKenzie,  89  Ala.  470 ;  Thornton  v. 
Wynuy  12  Wheat.  183;  Leffingwell  v.  White^  1  Johns, 
Gas.  99, 
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3.  That  the  parties  had  the  power  to  change,  by  sub- 
sequent parol  agreement,  the  contract  of  indorsement, 
seems  to  be  well  settled.— 1  Brick.  Dig.  3^4,  §  233;  3 
Brick.  Dig,  152,  §  146 ;  Young  v.  Fuller,  29  Ala.  464. 

Tally  &  Proctor,  contra. — 1,  The  liability  of  an 
indorser  is  conditional,  and  the  complaint,  setting  forth 
no  valid  excuse  for  the  plaintiffs'  failure  to  comply  with 
the  statute,  is  insufficient  to  support  an  action  against 
the  defendant.  The  statutes  under  consideration  (Code 
of  1886,  §§  1778-1780)  relate  to  the  same  subject  matter 
and  must  be  construed  together.  If  the  "promise* '  in 
sub-division  7  of  the  latter  occupies  the  same  field  as  the 
consent  to  an  extension  or  waiver  in  the  former,  they 
may  be  reconciled  by  construing  the  latter  to  mean  a 
promise  in  writing.  The  evils  which  the  legislature 
sought  to  remedy  were  such  as  grew  out  of  a  state  of 
uncertainty  as  to  what  must  be  done  to  fix  the  liability 
of  indorsers.  The  legislature  required  a  suit  to  the  first 
court.  Next,  it  provided  that  such  suit  might  be  waived 
or  the  time  extended.  But  that  there  might  be  no  un- 
certainty, the  consent  to  such  waiver  or  extension  should 
be  in  writing.  To  hold  that  a  promise  under  sub-divi- 
sion 7  may  rest  in  parol  is  to  again  open  the  door  to  un- 
certainty. It  may  well  be  doubted  if  such  was  ever 
intended.  To  require  by  construction  such  promises  to 
be  in  writing  is  consistent  with  the  clearly  expressed 
legislative  policy,  and  tends  to  advance  the  purpose  in 
view.  It  may  be  it  was  not  declared  that  such  promise 
should  be  in  writing,  because  it  was  so  clearly  under- 
stood as  to  appear  to  be  unnecessary.  Sub-division  7 
must  occupy  a  field  not  covered  by  section  1779.  We 
must  concede  that  it  was  intended  to  cover  cases  not 
contemplated  by  1779,  and  restrict  each  within  its 
proper  sphere. — Baker  v.  Keith^  77  Ala.  544. 

2.  The  plaintiffs  can  not  bring  themselves  within  the 
sphere  of  sub-division  7  by  averring  that  they  were  * 'in- 
duced to  delay."  In  a  case  under  section  1779  the  delay 
is  induced,  the  failure  to  sue  is  induced,  is  caused,  is 
procured  by  the  consent  in  writing  or  the  written  waiver. 
When  there  is  consent  to  an  extension  or  a  waiver  under 
section  1779,  the  plaintiff  may  sue  to  first  court  notwith- 
standing the  extension  or  waiver.  Such  consent  to 
extension  or  waiver  is  no  bar  to  suit.    But  the  plaintiff 
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does  not  sue  because  he  is  induced,  led  into  the  delay 
by  the  consent  to  the  extension  or  the  waiver.  No 
"special  understanding"  to  "wait"  and  '*see,"  whereby 
they  were  induced,  can  take  the  case  from  under  the 
statute,  and  permit  it  to  rest  in  parol  under  sub-division 
7.  A  promise  looking  to  delay  beyond  the  time  to  sue 
or  to  a  waiver  or  suit  must  be  in  writing.  Consent  to 
an  extension  is  a  promise,  a  promise  not  to  take  advan- 
tage of  a  failure  to  sue.  Consent  to  waive  is  a  promise 
in  legal  effect.  And  that  a  promise  was  made  does  not 
take  the  case  from  under  the  influence  of  section   1779. 

BKICKELL,  C.  J — ^The  assignments  of  error  relate  to 
all  the  rulings  of  the  court  below,  on  the  demurrers  to 
the  original  and  amended  complaints,  but  the  argument 
of  counsel  for  the  appellants  is  devoted  exclusively  to 
the  rulings  on  the  demurrer  to  the  third,  or  last  amend- 
ed complaint,  and  it  is  to  these  only  we  will  direct  con- 
sideration . 

The  abstract  states  that  this  count  describes  the  note, 
as  in  former  counts.  Adopting  a  liberal  interpretation 
of  the  statement,  we  have  referred  to  the  former  counts, 
as  set  out  in  the  abstract,  for  a  description  of  the  note, 
and  of  the  indorsement  or  assignment  thereon,  the  foun- 
dation of  the  suit.  These  are,  perhaps,  stated  with 
more  of  fullness,  in  the  first  amended  complaint,  than  in 
any  of  the  other  counts.  That  count  or  complaint,  pur- 
ports to  set  out  in  haec  verba  the  note,  and  the  indorse- 
ment or  assignment  thereof  by  the  defendant.  The  note 
bears  date  May  20,  1890,  is  an  ordinary  non-negotiable 
promissory  note,  signed  by  C.  M.  Porter  as  maker,  for 
the  payment  of  three  hundred  and  twenty  dollars  to  the 
defendant,  one  day  after  the  date  thereof,  containing  a 
waiver  of  exemptions,  and  a  stipulation  to  pay  attor- 
ney's fees  for  collecting.  The  endorsement  or  assign- 
ment thereof,  made  by  the  defendant,  was  made,  it  is 
averred,  in  November,  1892,  and  is  in  these  words  :  "I 
hereby  transfer  the  within  note  to  Hop  Caulfield  and 
wife,  for  a  valuable  consideration." 

The  general  indorsement  or  assignment  of  paper  not 
negotiable  according  to  the  law  merchant,  like  the  in- 
dorsement of  paper  negotiable,  imports  a  contract  or 
engagement,  in  its  nature  and  essence  conditional ;  and 
the  conditions  upon  which  it  may  be  converted  into  an 
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absolute  undertaking  or  engagement,  are  prescribed  hy 
the  statute.— Code  of  1886,  §§  1778-80.  When,  as  in 
the  present  case,  the  amount  due  on  the  paper  assigned, 
exceeds  one  hundred  dollars,  the  condition  is,  suit 
against  the  maker  to  the  first  term  of  the  court  of  the 
county  of  his  residence,  to  which  suit  may  be  properly 
brought,  unless  the  time  for  bringing  suit  has  been  ex- 
tended or  waived  by  the  consent  of  the  indorser  or 
assignor  in  writing,  signed  by  him  ;  or  unless  suit  is  ex- 
cused because  of  the  existence  of  some  one  of  the  cate- 
gories enumerated  in  the  several  sub-divisions  of  section 
1780  of  the  Code .  In  an  action  founded  on  the  indorse- 
ment or  assignment,  the  complaint  must  aver  perform- 
ance of  the  condition,  or  the  particular  causes  relied  on 
as  relieving  from  the  duty  of  performance,  freeing  the 
indorsement  or  assignment  from  its  conditional  quality, 
converting  it  into  an  absolute  engagement. — Ryland  v. 
Bates,  4  Ala.  342;  Lindsay  v,  Williams,  17  Ala.  229; 
Stiggs  V,  Winston,  49  Ala.  586;  Mobile  Savings  Bank  v, 
McDonnell,  83  Ala.  585.  Without  such  averments,  the 
complaint  would  not  only  be  subject  to  demurrer,  but  it 
would  not  contain  a  substantial  cause  of  action,  which, 
on  error,  would  support  a  judgment  against  the  assignor 
or  indorser. — Cook  v.  Mid,  Ins,  Co,,  53  Ala.  37.  The 
statute  creates  the  condition  on  which  the  liability  of  the 
indorser  or  assignor  depends,  and  the  facts  or  categories 
upon  which  performance  of  the  condition  may  be  ex- 
cused ;  there  can  be  no  exceptions  engrafted  on  the 
statute  ;  no  departure  from,  or  modification  of,  its  terms. 
Without  an  averment  of  suit  against  the  maker,  by 
the  averment  of  facts  and  transactions* occurring  between 
the  parties,  the  purpose  is  to  excuse  the  failure  to  sue, 
bringing  the  case  without  the  operation  of  the  seventh 
sub-division  of  section  1780  of  the  Code.  The  words  of 
the  sub-division  are  :  *  'When,  by  any  act  or  promise  of 
the  indorser,  the  plaintiff  is  induced  to  delay  bringing 
such  suit."  Facts  and  transactions  occurring  before  the 
expiration  of  the  time  for  bringing  suit,  are  commingled 
in  the  complaint,  with  facts  and  transactions  of  subse- 
quent occurrence ;  they  are,  however,  readily  distin- 
guishable. The  death  of  the  maker,  as  the  complaint 
avers,  happened  about  May,  1893.  Courts  take  notice 
of  the  time  of  the  holding  of  other  courts  prescribed  by 
the  statute,  and  we,  therefore,  know  that  the  first  term 
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of  the  circuit  court  of  the  county  of  Jackson,  (the  county 
of  the  residence  of  the  maker) ,  after  the  assignment  of 
the  note,  commenced  on  the  5th  Monday  after  the  4th 
Monday  in  January,  1893,  anterior  to  the  death  of  the 
maker. — Lindsay  v,  Williavis,  17  Ala.  229.  It  is  ap* 
parent  from  the  mere  reading  of  the  sub-division,  first 
introduced  into  the  statute  by  the  present  Code,  that  the 
act  or  promise  inducing  the  delay  of  suit,  must  have 
been  done  or  made  before  the  expiration  of  the  period 
for  bringing  suit.  It  is  only  such  acts  or  promises, 
operating  on  the  mind  of  the  holder  of  the  paper,  which 
could  have  induced  the  delay  of  suit ;  and  it  is  delay  of 
the  suit  the  statute  requires,  suit  to  the  first  court  in  the 
county  of  the  residence  of  the  maker,  to  which  the  sub- 
division refers.  The  averments  of  the  facts  and  trans- 
actions occurring  before  the  period  of  suit  elapsed  must 
be  separated  from  the  facts  and  transactions  of  subse- 
quent occurrence ;  for  it  is  these  alone  which  could  have 
induced  the  delay  of  suit. 

As  recited  in  the  complaint  these  facts  and  transactions 
are,  that  one  of  the  plaintiffs  said  to  the  defendant,  that, 
'*she  did  not  believe  anything  could  be  made  out  of  C. 
M.  Porter,  and  defendant  said  he  did  not  expect  them  to 
try  to  make  anything  out  of  C.  M.  Porter;  that  he  did 
not  want  them  to  look  to  C .  M .  Porter  for  the  payment 
of  the  note  at  any  time ;  and  requested  them  never  to 
try  to  make  it  out  of  the  maker  of  the  note  under  any 
circumstances,  but  that  he  wanted  them  to  agree  to  do 
him  the  favor  of  waiting  for  the  money  until  CM. 
Porter  died,  and  let  Hop  Caulfield  try  and  see  if  Mrs.  C. 
M.  Porter  would  not  pay  it  out  of  the  insurance  money 
that  he  understood  she  was  to  receive  when  CM.  Porter 
died;  and  plaintiff  agreed  to  do  that."  If  the  paper 
was  a  negotiable  promissory  note,  and  the  inquiry  was, 
whether  the  indorser  had  waived  presentment  to  and 
demand  of  payment  from  the  maker,  and  notice  of  the 
default,  the  solicitation  of  the  indorser  that  the  note 
should  not  be  presented  to  the  maker  for  payment,  would 
have  constituted  a  waiver,  rendering  the  indorser  liable, 
as  if  these  prerequisites  to  his  liability  had  been  observed 
by  the  holder.  This  is  upon  the  obvious  principle,  that 
as  the  presentment,  demand  and  notice  are  intended  for 
the  benefit  of  the  indorser,  he  may  waive  them,  as  par- 
ties to  contracts  may  waive  or  renounce  the  benefit  of 
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any  stipulation  designed  for  their  peculiar  protection. 
Story  on  Bills,  §  371 ;  Edwards  on  Bills  &  Notes,  595 ; 
2  Dan.  Neg.  Ins.,  §  1090;  Sheldon  v.  Horton,  43  N.  Y. 
93  ;  s.  c.  3  Am.  Rep.  669.  A  waiver,  in  a  general  sense, 
is  the  voluntary  and  intentional  abandonment,  renuncia- 
tion, or  relinquishment  of  a  known  legal  right.  In 
Walker  v.  Wiggiritony  50  Ala.  583,  a  waiver,  as  the  word 
is  employed  in  section  1779  of  the  Code,  was  thus  de- 
fined by  Peters,  C.  J.:  **To  waive,  is  to  give  up,  to 
abandon  and  relinquish.  It  leaves  the  thing  abandoned 
as  though  it  had  never  been."  That  which  will  consti- 
tute a  waiver  of  demand  and  notice  by  the  indorser  of 
commercial  paper,  will  constitute  a  waiver  of  suit  by  the 
assignor  of  paper  not  commercial.  The  parties  stand  in 
relations  bearing  resemblance ;  the  contract  of  each  is 
conditional,  and  the  words  and  conduct  of  each,  it  is 
reasonable  and  just  to  subject  to  like  interpretation. 

A  waiver  of  suit  by  the  indorser  or  assignor  of  paper 
not  commercial,  unlike  the  waiver  of  demand  and  notice 
by  the  indorser  of  commercial  paper,  must  be  in  writ- 
ing; the  statute  is  clear,  unqualified,  and  may  properly 
be  said  to  be  a  prohibition  of  all  merely  verbal  waivers. 
'*The  time  for  bringing  the  suit,  as  required  by  the  pre- 
ceding sections,  may  be  extended,  or  waived  by  the  con- 
sent of  the  indorser  or  assignor  in  writing,  signed  by 
him.''— Code  of  1886,  §  1779.  Originally,  the  statutory 
requirement  was  limited  to  cases  in  which  the  amount 
due  did  not  exceed  fifty  dollars,  of  which  justices  of  the 
peace  had  jurisdiction.  Its  words  were,  * 'unless  the 
indorser  consent  in  writing,  that  further  time  may  be 
given  to  the  maker  or  obligor." —^Clay's  Dig.  583, 
§§  12-15.  The  construction  of  the  statute,  conforming 
to  its  words,  was,  that  it  was  without  application,  when 
the  amount  due  exceeded  fifty  dollars,  and  for  the  re- 
covery, courts  of  record  only  had  jurisdiction  ;  and  the 
statute  being  out  of  the  way,  as  was  said,  '* there  was 
no  rule  of  law,  or  policy,  to  prevent  a  verbal  consent 
from  binding  the  indorser." — Lifchfeld  v.  Allen,  7  Ala-. 
779.  The  present  statute  comprehends  all  indorsements 
or  assignments,  without  regard  to  the  amount  due  ;  and 
the  change  of  phraseology  from  that  of  the  former 
statute  is  marked,  signifying  the  intent  to  render  una- 
vailing, all  verbal  waivers  of  suit,  or  extensions  of  the 
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time  of  bringing  suit,  not  leaving  either  to  the  uncer- 
tainties of  parol  evidence. 

The  sections  of  the  Code,  1778-1782,  had  their  origin 
in  an  act  passed  by  the  General  Assembly  in  1828,  and 
the  judicial  construction  it  had  received.  As  declared 
in  its  preamble,  the  evil  the  act  of  1828  was  intended  to 
cure,  was  the  public  injury  resulting  from  the  uncer- 
tainty of  the  decisions  of  the  courts,  as  to  the  .  proper 
time  of  making  demand  of  payment  of  the  payers  of  pa- 
per, negotiable  and  not  negotiable,  in  the  sense  of  the 
law  merchant.  As  to  paper  of  the  latter  character,  it 
dispensedi  with  presentment  for  payment  to  the  maker, 
and  notice  to  the  indorser  or  assignor  of  non-payment, 
substituting  for  them  suit  against  the  maker,  in  accord- 
ance with  its  provisions.— Clay's  Dig.  382;  1  Brick. 
Dig.  278,  §  378 ;  Mobile  Savings  Bank  v.  McDonnell,  83 
Ala.  595.  In  their  present  form,  embodying  the  act  of 
1828,  and  the  judicial  construction  it  had  received,  they 
were  introduced  into  the  Code  of  1852,  (Code  of  1852, 
§§  1543-48)  ;  and  have  been  preserved  and  re-enacted  in 
that  form,  in  all  the  subsequent  revisions  or  codifica- 
tions of  the  statutes.  They  are  to  be  regarded  as  a 
single  statute,  and  it  is  merely  elementary  to  say,  that 
they  must  be  so  construed  as  to  render  them  harmonious  in 
operation,  if  possible,  not  placing  one  part  in  antagonism 
to  another. — Brooks  v.  Mobile  School  Commissioners ^  31 
Ala.  227.  The  seventh  subdivision  of  section  1780,  was  not 
introduced,  as  a  separate,  distinct  legislative  enactment. 
It  was  enacted  solely  as  a  new,  additional  excuse,  re- 
lieving from  the  necessity  of  suit  against  the  maker.  A 
construction  which  would  give  it  any  other  field  of 
operation,  would  place  it  in  antagonism  to  other  parts 
of  the  statute,  and  cannot  be  just  or  reasonable.  If  the 
legislative  intent  had  been  that,  in  any  event,  it  should 
operate  a  modification  or  qualification  of  the  important 
requirement  of  section  1779,  that  a  waiver,  or  extension 
of  time  for  bringing  suit,  must  be  in  writing,  signed  by 
the  indorser  or  assignor,  it  is  the  fair  and  just  presump- 
tion, that  the  intent  would  have  been  directly  and 
clearly  expressed.  The  act  or  promise  inducing  the 
delay  of  suit,  if  it  is  not  in  writing,  must  not  have  only 
the  elements  of  a  waiver,  or  the  extension  of  the  time 
of  bringing  suit,  displacing  the  requirements  of  section 
1779  ;  that  would  place  parts  of  the  statute  in  antagonism. 
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•Without  now  assuming  to  decide  what  acts,  or 
promises,  inducing  the  delay  of  suit,  the  sub-division 
may  comprehend,  it  is  enough  to  say,  that  an  express 
promise  to  pay  the  debt  with  or  without  writing,  or 
representation  of  the  solvency  of  the  maker,  inducing 
the  delay  of  suit,  made  before  the  period  of  suit  had  ex- 
pired, we  incline  to  the  opinion,  would  constitute  a 
promise,  or  an  act,  within  its  meaning.  The  promise 
to  pay  must,  however,  be  express ;  it  must  not  be  a 
mere  implied  promise  deduced  from  a  verbal  waiver  of 
suit,  for  that  would  render  nugatory  the  mandate  of  the 
statute  that  the  waiver  to  be  availing  must  be  in  writ- 
ing, and  if  it  was  in  writing,  there  would  be  no  occasion 
for  resorting  to  the  sub-division.  Giving  to  the  sub- 
division, this  operation,  avoids  collision  with  other  parts 
of  the  statute,  and  leaves  it,  as  enacted,  a  new,  addi- 
tional excuse  for  the  failure  to  sue.  The  conclusions 
we  have  expressed  render  unnecessary  a  consideration 
of  the  averments  of  the  complaint  as  to  facts  and  trans- 
actions occurring  after  the  lapse  of  the  period  of  bringing 
suit,  and  which  could  not  have  induced  the  failure  to 
sue. 

The  result  is,  we  find  no  error  in  the  sustaining  of  the 
demurrers  to  the  complaint,  and  the  judgment  of  the 
court  below,  must  be  affirmed. 

Affirmed. 


Rogrers  v.  Haines,  et  al. 

Bill  in  Equity  to  enjoin  Enforcement  of  a  Judgment. 

1.  Injunction  by  receiver;  when  bill  can  be  maintained  to  enjoin  en- 
forcement of  a  judgment. — A  receiver  can,  by  bill  in  equity,  enjoin  the 
collection  of  a  judgment  rendered  against  the  corporation  of  which 
he  is  the  receiver,  in  a  suit  to  which  he  was  not  a  party ;  his  remedy 
at  law  by  motion  to  set  aside  and  vacate  the  judgment,  or  by  certiorari , 
not  being  plain,  adequate  and  complete. 

Appeal  from  Chancery  Court  of  Calhoun. 
Heard  before  the  Hon.  G.  C.  Ellis,  special  chancellor. 
The  original  bill  in  this  case  was  filed  on  the  25th  day  of 
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NoFember,  1891,  and  a  temporary  injunction  issued  as 
prayed  for.  The  defendants  answered  the  bill,  and 
moved  to  dissolve  the  injunction,  and  from  the  decree  of 
the  chancellor  dissolving  the  injunction,  complainant 
appealed.  On  this  appeal  the  ruling  of  the  chancellor 
was  sustained. — 96  Ala.  586.  The  bill  was  afterwards 
amended  by  leave  of  the  court,  and  to  the  bill,  as  amen- 
ded, the  defendants  demurred  upon  the  grounds  that  the 
complainant  was  the  receiver  appointed  by  a  Tennessee 
court,  and  is,  therefore,  not  entitled  to  sue  in  this  State ; 
and,  that  the  bill,  as  amended,  does  not  show  that  at  the 
time  suit  was  brought  the  officers  of  said  corporation, 
the  New  South  National  Building  and  Loan  Association, 
either  negligently,  or  willfully,  or  in  obedience  to  the 
orders  of  a  court  having  jurisdiction  of  their  persons, 
failed  or  refused  to  take  the  necessary  measures  to  save 
the  assets  of  said  corporation  in  this  State  from  spolia- 
tion. An  appeal  being  taken  from  the  chancellor's  decree 
sustaining  these  demurrers,  his  ruling  was  affirmed. — 
103  Ala.  198. 

After  the  decision  of  the  Supreme  Court  on  the  last 
appeal,  the  bill  was  again  amended,  and  as  thus  amen- 
ded presented  the  following  case :  C .  H .  Rogers,  the 
complainant,  was  appointed  receiver  of  the  New  South 
National  Building  and  Loan  Association,  a  corporation 
chartered  and  having  its  place  of  business  in  the  State 
of  Tennessee.  After  his  appointment,  and  after  the 
affairs  of  said  corporation  had  been  put  in  his  charge  and 
he  had  assumed  control  of  its  property  and  assets,  the 
defendants  to  the  bill  brought  suits  against  said 
corporation  before  a  justice  of  the  peace  in  Calhoun 
county,  Alabama ;  and  on  the  institution  of  said  suits, 
said  parties  caused  a  writ  of  garnishment  to  be  served 
upon  one  Annie  S.  Cruesoe,  a  resident  of  Calhoun  county, 
and  who  was  indebted  to  said  corporation.  The  justice 
of  the  peace  issued  a  summons  in  each  of  the  suits 
brought  by  each  of  said  parties,  to  the  New  South 
Building  and  Loan  Association,  summoning  said  corpor- 
ation to  appear  before  him  on  November  9,  1891,  and 
make  answer  to  the  complaint  filed  by  said  parties. 
These  summonses,  directed  **to  any  lawful  officer  of  the 
State  of  Alabama,"  were  sent  by  the  justice  issuing  them 
to  the  sheriff  of  Jefferson  county,  who  executed  them  by 
leaving  copies  of  the  summonses  and  complaints  with  one 
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John  Vary ;  these  services  were  made  upon  Vary  as  the 
agent  of  said  corporation  ;  but  no  notice  was  served  upon 
the  complainant  of  the  pendency  of  said  suits,  nor  did 
he  have  any  information  in  reference  thereto.  At  the 
time  of  the  service  of  said  summonses,  Vary  was  not  the 
agent  of  the  said  New  South  National  Building  and 
Loan  Association,  and  was  not  representing  said  com- 
pany ;  that  the  complainant  was  prevented  from  making 
any  defense  to  said  suits  before  the  justice,  because  he 
was  not  a  party  to  any  of  them,  and  received 
no  notice  of  any  of  them.  Notwithstanding  the  sum- 
monses commanded  the  defendants  to  appear  on  No- 
vember 9,  1891,  judgment  by  default  was  rendered 
against  the  defendant  in  each  of  said  suits  before  the  jus- 
tice of  the  peace  on  October  26,  1891 ;  and  the  New 
South  National  Building  and  Loan  Association  had,  and 
still  has,  a  good  and  valid  defense  to  each  of  said  suits, 
and  that  said  claims  so  sought  to  be  enforced  are 
without  merit,  but  that  they  were  never  given  an  op- 
portunity to  appear  before  the  trial.  The  money  due 
the  corporation  by  the  garnishee  is  a  part  of  its  assets, 
and  defendants  should  be  restrained  from  further 
prosecuting  said  suits,  and  enjoined  from  collecting  said 
judgment. 

The  bill  averred  that  "at  and  prior  to  the  filing  of  the 
original  bill  in  this  cause,  the  officers  of  said  New  South 
National  Building  and  Loan  Association,  in  obedience  to 
a  court  having  jurisdiction  of  their  persons,  refused  to 
take  the  necessary  steps  to  protect  the  assets  of  said  cor- 
poration in  this  State  from  waste  and  spoliation,  but,  if 
orator  is  mistaken  in  that  said  officers  at  that  time  were 
not  restrained  by  a  court  having  jurisdiction  of  their 
persons,  and  did  have  authority  to  act  for  said  corpora- 
tion, then  he  states  and  charges  the  fact  to  be  that  at  and 
prior  to  the  filing  of  his  original  bill  in  this  cause,  the 
officers  of  said  corporation  willfully  and  negligently 
failed  and  refused  to  take  the  necessary  measures  to  save 
the  assets  of  said  corporation  in  the  State  of  Alabama 
from  waste  and  spoliation,  and  to  protect  the  same 
from  being  subjected  to  the  false  and  fraudulent  claims 
of  these  defendants." 

The  prayer  of  the  bill,  as  amended,  was  that  the  de- 
fendants be  restrained  and  enjoined  from  further  prose- 
cuting said   suits,  or   from   issuing   executions    on    the 
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judgments  obtained  by  them,  and  from  assigning  said 
judgments  so  that  they  may  be  collected  by  others,  and 
for  general  relief.  To  this  amended  bill  the  defendants 
demurred  upon  the  following  grounds:  **1.  For  that 
said  bill  as  amended  shows  that  the  complainant  had  a 
full,  complete  and  adequate  remedy  at  law  for  the 
wrongs  and  injuries  complained  of  in  said  bill  of  com- 
plaint. 2.  For  that  the  said  bill,  as  amended,  shews 
that  the  complainant  had  a  full,  complete  and  adequate 
remedy  at  law  by  certiorari.  3.  For  that  said  bill  as 
amended  shows  that  the  said  judgments  sought  to  be  en- 
joined are  void,  and  that  the  said  complainant  had  a  full, 
complete  and  adequate  remedy  at  law  by  a  motion  to 
vacate  said  judgments."  The  defendants  also  moved 
the  court  to  dismiss  said  bill,  as  amended,  for  the  want 
of  equity." 

Upon  the  submission  of  the  cause  upon  the  demurrers 
and  the  motion,  the  court  sustained  the  demurrers  and 
the  motion,  and  ordered  the  bill  dismissed.  From  this 
decree  the  complainant  appeals,  and  assigns  the  same  as 
error. 

CooKB  &  Cooke,  for  appellant. — ^The  complainant,  as 
receiver,  could  maintain  the  present  bill.  He  had  no 
remedy  at  law  against  the  judgments  rendered  against 
the  corporation  in  the  justice  court.  He  was  not  a  party 
to  the  suits  and  could  not  intervene  in  them,  nor  con- 
duct an  appeal  or  certiorari, — Ex  parte  Proskauer,  59  Ala. 
194;  Cartwright  v.  Bamberger,  90  Ala.  408;  McAbee  v. 
Parker,  78  Ala.  573;  May  v.  Courtnay,  47  Ala.  185; 
Beach  on  Receivers,   §  708. 

S.  D.  G.  Brothers  and  W.  J.  Brock,  contra. — 1.  The 
defendant  corporation  had  a  complete,  full  and  adequate 
remedy  at  law  by  certiorari, — Ind,  Pah,  Co,  v,  Amer, 
Pre88  As80.,  102  Ala.  475 ;  1  High  on  Injunctions,  §  230. 

2.  The  complainant  as  receiver,  had  the  right  to 
certiorari  the  case,  or  to  vacate  the  judgment  on  motion. 
Beach  on  Receivers,  §  664. 

The  receiver  had  a  right  to  become  a  party  to  the  suit 
upon  his  motion  to  this  effect  in  the  law  court,  or  he 
could  have  appealed  the  case  or  obtained  a  certorari  of 
the  case,  in  the  name  of  the  corporation,  or  in  his  own 
name. — ^Beach  on  Receivers, §  §  707,  708,  and  authorities 
cited. 
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McCLELLAN,  J. — ^The  receiver  not  having  been  a 
party  to  the  actions  against  the  corporation  while  they 
were  pending,  and  not  now,  final  judgments  having 
passed,  being  a  party  to  the  records,  so  to  speak,  in  the 
cases,  his  remedy  at  law  to  set  aside  and  vacate  the 
judgments  therein  rendered  by  motion  or  common  law 
certiorari  is  not  plain,  adequate  and  complete.  When 
this  case  was  formerly  here,  we  said  that  it  would  not 
necessarily  follow  from  the  invalidity  of  the  judgments 
in  question  and  the  right  of  the  corporation  itself  to  va- 
cate them  on  certiorari,  that  the  receiver  had  such  right 
and,  therefore,  could  not  maintain  this  bill,  but  that  the 
receiver,  not  being  a  party  to  the  actions,  might  not  be 
let  in  to  prosecute  a  certiorari  to  set  aside  the  judgments. 
Rogers  v.  Haines j  103  Ala.  198,  203.  In  line  with  that 
suggestion,  we  now  hold  that  he  did  not  have  such 
remedy  at  law  as  would  preclude  him  to  maintain  a  bill 
in  equity  to  set  aside  said  judgments. —  Whittlesey  v.  De- 
laney,  73  N.  Y.  571,  574;  Tracy  v.  First  Nat.  Bank,  37 
N.  Y.  523. 

The  chancellor  erred  in  sustaining  the  demurrer  to 
the  bill  as  amended  and  the  motion  to  dismiss  the  bill. 
That  decree  is  reversed,  and  a  decree  will  be  here  en- 
tered overruling' the  demurrer,  and  also  overruling  the 
motion  to  dismiss  for  want  of  equity. 

Reversed  and  rendered. 


jlUr^s,  Murphree  v.  Summerliii. 

Bill  in  Equity  to  redeem  Lands  sold  under  a  Mortgage. 

1.  Bill  to  redeem;  what  averment  necessary  wheyi  equitable  right  of 
redemption  sought  to  he  enforced. — When  a  bill  is  filed  to  enforce  an 
equitable  right  of  redemption,  an  averment  of  a  prior  tender  is  not 
necessary  to  give  the  bill  equity  ;  and  it  is  sufficient  if  the  complain- 
ant offers  to  pay  all  that  may  be  found  to  be  due,  and  to  do  equity. 
■  2.  Same  ;  to  enforce  the  statutory  right  the  term*  of  the  statute  must  be 
complied  with. — To  enforce  the  purely  statutory  right  of  redemption 
after  foreclosure,  the  terms  of  the  statute  must  be  complied  with  ; 
and  a  bill  to  enforce  such  right,  which  fails  to  aver  that  complainant 
has  paid  the  amount  due  upon  the  mortgage  with  ten  per  cent,  per 
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annum  and  all  lawful  charges  into  court  upon  the  filing  of  the  bill, 
and  contains  no  offer  to  abide  the  decree  of  the  court,  is  without 
equity. 

Appeal  from  the  Chancery  Court  of  Crenshaw. 

Heard  before  the  Hon.  Jerb  N.  Williams. 

The  bill  in  this  case  was  filed  on  November  16,  1895, 
by  the  appellee,  John  Summerlin,  against  the  appellant, 
Joel  D.  Murphree. 

It  was  averred  in  the  bill  that  the  complainant  and 
his  wife  had  executed  to  the  respondent  a  mortgage 
conveying  certain  lands,  to  secure  the  payment  of  a 
note ;  that  this  mortgage  was  duly  foreclosed  by  Mur- 
phree by  a  decree  of  the  chancery  court,  and  that  on 
November  6,  1893,  the  register  sold  the  said  lands  under 
a  decree  of  foreclosure,  and  Murphree  became  the  pur- 
chaser thereof  for  the  sum  of  $322.47  ;  that  complainant 
delivered  to  said  Murphree  possession  of  the  lands  within 
ten  days  after  the  sale,  and  rented  them  from  him  for 
the  year  1894,  and  also  for  the  year  1895. 

"Complainant  avers  that  on  or  about,  to- wit,  October 
25,  1895,  withih  two  years  allowed  for  the  redemption 
of  real  estate  sold  by  virtue  of  any  decree  in  chancery, 
or  under  deed  of  trust  or  power  of  sale  in  a  mortgage, 
complainant  tendered  to  the  said  Joel  D.  Murphree,  in 
the  presence  of  Luke  Petry  the  $322.47,  the  amount  of 
the  purchase  money  for  which  the  said  lands  sold,  to- 
gether with  ten  per  centum  per  annum  thereon  from  the 
date  of  the  sale,  and  all  other  lawful  charges  incurred 
by  the  said  Joel  D.  Murphree;  and  complainant  avers 
that  said  Murphree  refused  to  permit  him  to  redeem 
unless  complainant  would  pay  him,  the  said  Murphree, 
the  sum  of  $572.20,  according  to  a  statement  rendered 
complainant  by  Mr.  Murphree,  which  complainant 
alleges  was  not  in  any  manner  due  the  said  Murphree, 
as  all  matters  and  transactions  growing  out  of  the  mort- 
gage indebtedness  had  been  fully  adjudicated  and  settled 
between  them  on  the  reference  before  the  register  in  the 
foreclosure  proceedings  and  decree  for  the  said  $322.47 
rendered  against  complainant." 

The  prayer  of  the  bill  was  that  the  complainant  be 
allowed  to  redeem  said  lands  from  said  foreclosure  sale 
by  the  payment  of  said  sum  for  which  said  lands  were 
sold,  with  interest  thereon  from  the  date  of  said  sale, 
with  all  lawful  charges. 


Digitized  by  VjOOQ IC 


66  SUPREME  COURT  [Nov.  Term, 

[Murphree  v.  Summerlin.] 

The  respondent  demurred  to  the  bill  upon  the  follow- 
ing grounds  :  Ist.  The  complainant  does  not  show  that 
he  was  ready,  willing  and  able  to  pay  the  amount 
tendered  to  respondent  during  all  the  time  between  the 
date  of  the  alleged  tender  and  the  filing  of  the  bill  in 
this  cause.  2d.  The  bill  does  not  show  that  complain- 
ant was  ready,  willing  and  able  to  pay  the  respondent 
the  amount  of  said  tender  at  the  time  of  the  filing  of  the 
bill  in  this  cause.  3d.  Nowhere  in  said  bill  does  com- 
plainant oflFer  to  pay  respondent  the  amount  so  admitted 
to  be  due  him  upon  the  redemption  prayed  for.  4th.  The 
money  so  alleged  to  have  been  tendered  is  not  brought 
into  court,  and  deposited  therein  by  complainant,  as 
shown  by  any  averment  therein  contained.  This  de- 
murrer was  overruled. 

There  was  no  proof  that  the  complainant  paid  into 
court  the  amount  necessary  to  redeem  the  lands ;  but 
there  was  proof  that  he  surrendered  the  lands  to  the 
purchaser  at  the  foreclosure  sale  within  ten  days  after 
the  sale. 

Upon  final  submission  of  the  cause,  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainant 
was  entitled  to  the  relief  prayed  for. 

The  defendant  appeals,  and  assigns  as  error  the  de- 
cree of  the  court  overruling  the  demurrers,  and  the  final 
decree  granting  the  relief  prayed  for. 

Worthy,  Foster  &  Carroll,  for  appellants.  — 
The  bill  fails  to  aver  that  the  complainant  kept  his 
tender  good  after  making  the  same  good  before  suit 
brought,  or  that  he  paid  the  money  into  court,  and  there 
is  no  offer  on  the  part  of  the  complainant  to  do  equity .  The 
demurrers  should  have  been  sustained.  The  bill,  there- 
fore, contained  no  equity. — McCalley  v.  Otey^  90  Ala. 
302  ;  s.  c.  99  Ala.  584  ;  McGwire  v.  Van  Pelt,  55  Ala.  344. 

Bricken,  Bricken  &  Bricken,  contra. — 1.  The  de- 
murrers were  properly  overruled. — Beatty  v.  Brown j 
101  Ala.  695;  Beehe  v.  Buxton,  99  Ala.  117;  Carlin  v. 
Jones,  55  Ala.  625.  Money  need  not  be  produced  when 
party  declares  he  will  not  receive  it. — Root  v.  Johnson, 
99  Ala.  92;  Odum  v.  R,  <fc  J.  R.  R,  Co.,  94  Ala.  496; 
Rudolph  V.   Wagyier,  36  Ala.  702.     The  chancellor  did 
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not  err  in  rendering  final  decree  allowing  redemption  by 
appellee. — Code  of  1886,  §  1879,  and  cases  cited. 

COLEMAN,  J.— The  bill  was  filed  to  enforce  the  stat- 
utory right  of  redemption  of  lands,  which  had  been  sold 
under  a  foreclosure  decree  of  the  chancery  court,  and 
purchased  by  appellant.  The  equitable  right  of  a  mort- 
gagor to  redeem  the  mortgaged  lands,  a  right  which  re- 
mains vested  in  him  until  divested  by  foreclosure,  is  dif- 
ferent from  the  statutory  right  to  redeem,  which  arises 
only  after  foreclosure.  When  a  bill  is  filed  to  enforce 
the  equitable  right  of  redemption,  an  averment  of  a  prior 
tender  is  not  necessary  to  the  equity  of  the  bill.  If  the 
complainant  offers  to  pay  all  that  might  be  found  to  be 
due,  and  to  do  equity,  that  is  sufficient. — Thomas  v.  Jones^ 
84  Ala.  802;  McGuire  v.  Van  Pelt,  55  Ala.  344;  Beebe  v. 
Buxton,  99  Ala.  117 ;  McCally  v.  Otey,  90  Ala.  302  ;  lb., 
99  Ala.  588. 

The  right  to  redeem  after  foreclosure  is  purely  statu- 
tory ;  and  to  enforce  it,  the  terms  of  the  statute  must  be 
complied  with.  This  requires  delivery  of  the  land  to 
the  purchaser,  upon  his  demand,  within  ten  days  after 
the  sale,  and  payment  or  tender  within  two  years  of  the 
purchase  money,  with  ten  per  cent,  per  annum,  and  all 
other  lawful  charges.  When  a  mortgagor  or  other  per- 
son entitled  to  the  statutory  redemption,  applies  to  a 
court  of  equity  to  enforce  this  right,  he  must  do  equity. 
A  previous  tender  alone  is  not  sufficient,  for  if  this  were 
allowed,  he  might  get  the  land  and  retain  the  purchase 
money  also.  The  payment  of  the  money  into  court  with 
the  bill  and  the  offer  to  abide  the  decree  of  the  court,  is 
indispensable  to  give  the  bill  equity.  The  demurrer  to 
the  bill  was  well  taken,  and  should  have  been  sustained, 
Beatty  v.  Brown,  101  Ala.  695;  Beebe  v.  Buxton,  99  Ala. 
117. 

The  evidence  is  sufficient  to  show  that  complainant 
delivered  possession  of  the  land  to  the  purchaser.  So 
far  as  this  phase  of  the  case  affects  complainant's  right 
to  redeem,  the  averments  and  proof  were  all  that  the 
statute  requires. 

Reversed  and  remanded. 
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Dowlingr  &  Co.  V.  Wall,  Stokes  &  Co. 

Action  of  Trover, 

1.  Landlord's  lien  for  advances  made  at  his  request;  superior  to  lien 
of  chattel  mortgage  previously  executed. — Where  a  merchant  is  induced 
to  make  advances  to  a  tenant  at  the  instance  and  request  of  the  land- 
lord, who  "  became  legally  bound  or  liable  at  or  before  the  time  such 
advances  were  made,*'  the  landlord's  lien  for  such  advances  on  the  crop 
grown  on  the  rented  lands,  is  superior  to  a  mortgage  on  the  crop  pre- 
viously executed  by  the  tenant  to  a  third  person ;  and  the  merchant, 
to  whom  was  delivered  the  crop  by  the  landloi'd  or  his  agent  in  pay- 
ment of  the  advances,  is  not  liable  to  the  mortgagee  in  an  action  of 
trover  for  the  conversion  of  said  crop. 

Appeal  from  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  Jesse  M.  Carmichael. 

This  was  an  action  of  trover  brought  by  the  appellees 
against  the  appellants,  to  recover  damages  for  the  al- 
leged conversion  of  seven  bales  of  cotton.  Issue  was 
joined  on  the  plea  of  general  issue. 

The  claim  of  the  plaintiff  and  the  defendants,  re- 
spectively, and  the  other  facts  of  the  case  necessary  to 
an  understanding  of  the  decision,  are  sufficiently  stated 
in  the  opinion. 

Among  the  charges  requested  by  the  defendants,  and 
to  the  refusal  to  give  each  of  which  they  separataly  ex- 
cepted, was  the  following:  '*If  the  jury  believe  the 
evidence  in  this  case,  they  must  find  for  the  defendants." 
There  were  verdict  and  judgment  in  favor  of  the  plain- 
tiffs. The  defendants  appeal,  and  assign  as  error  the 
several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

SoLLiE  &  KiRKLAND,  for  appellants,  cited  Abraham  v. 
Carter,   53   Ala.   10;  Folmar  v,  Copeland,  57  Ala.   590 
Carter  v,  Wilson,  61  Ala.  438  ;  Broivnv.  Smfth,22  Ala.  534 
Stern  v.  Simpson,  62  Ala.  194  ;  Bees  v.  Coats,  65  Ala.  258 
Shields  V,  Atkinson,  67  Ala.  244. 

H.  L.  Martin,  contra,  cited  Keith  <fe  Son  v.  Ham,  8 
Ala.  590  ;   Youngblood  v.  Belser^  103  Ala.  545. 
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HEAD,  J. — This  is  a  dispute  as  to  the  proper  dispo- 
sition of  cotton  grown  by  B.  S.  Brown  in  1894.  The 
plaintiffs,  Wall,  Stokes  &  Co.,  suing  in  trover,  claim  to 
have  held  a  lien  on  the  cotton  under  a  mortgage  exe- 
cuted to  them  by  Brown  in  November,  1893.  The  de- 
fendants, S.  D.  Dowling  &  Co.,  who  obtained  and  con- 
verted the  cotton,  claim  under  an  alleged  superior  land- 
lord's lien  for  advances  made  by  them  upon  the  credit 
and  responsibility  of  Mrs.  Annie  J.  Dowling,  Brown's 
landlord,  who  was  a  member  of  defendant's  firm.  Both 
claim  through  Brown,  and  each  is  estopped  to  deny  his 
title.  The  validity  of  plaintiff's  mortgage  is  not  con- 
tested, the  dispute  being  only  as  to  the  superiority  of  its 
lien.  It  was  not,  and  is  not  now,  questioned  that  the 
advances  which  were  made  to  Brown  by  the  defendants 
were  of  that  character  and  extent  that,  if  made  by  a 
landlord  to  an  agricultural  tenant,  would  secure  the  for- 
mer in  the  statutory  lien  on  the  crop,  and  the  bill  of 
exceptions  will  be  treated  as  containing  undisputed  proof 
of  the  fact.  There  is  no  conflict  in  the  evidence  of  the 
other  material  facts.  It  shows  that  Brown  was  the  ten- 
ant of  Mrs.  Dowling  for  1894,  and,  as  such,  grew  the 
cotton  in  controversy  on  the  rented  land  ;  that  defend- 
ants made  to  him  the  advances  claimed,  *'at  her  instance 
and  request,"  and  "for  which  she  became  legally  bound 
or  liable  at  or  before  the  time  such  advances  were  made." 
Under  these  facts,  the  statute  conferred  upon  her  a  lien 
upon  the  crop  grown  on  the  rented  lands,  '* which  is  par- 
amount to,  and  has  a  preference  over,  all  other  liens," 
for  the  said  advances.  When  the  cotton  was  ready  for 
market  Brown  delivered  it  to  the  defendant,  S.D.  Dowl- 
ing, with  instructions  to  sell,  and  apply  the  proceeds  to 
the  payment  of  said  advances,  which  was  done,  the 
account  absorbing  the  whole  of  the  proceeds.  The  sales 
were  made  in  the  name  of  the  firm.  S.D.  Dowling  was, 
during  the  year  1894,  the  general  agent  of  Mrs.  Annie 
J.  Dowling,  and  as  such,  had  general  authority  to  attend 
to  her  individual  business,  and  to  collect  for  her  and 
make  settlements  with  her  tenants  and  to  attend  to  all 
her  business.  Brown  had  all  his  transactions  with  Mrs, 
Dowling  through  S.  D.  Dowling  as  her  agent.  She  is 
not  complaining  of  the  disposition  made   of  the  cotton. 

Under  this  evidence,  the  defendants  were  entitled  to 
the  general  affirmative  charge  which  they  requested. 
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The  abandoned  parol  agreement  to  purchase  the  land, 
by  Brown,  from  the  husband  of  Mrs.  Dowling,  before  his 
death,  is  of  no  materiality  in  the  case.  Brown  aban- 
doned that  arrangement  and  rented  from  Mrs.  Dowling, 
after  her  husband's  death,  and  after  she  had  become 
administratrix  of  her  husband's  estate  ;  and  on  division 
of  the  land  among  the  heirs,  during  that  year,  she  was 
retained  in  the  possession,  with  the  right  to  the  rents  for 
that  year.     These  facts  are  shown  without  dispute. 

Nor  was  it  material  how  the  advances  were  charged 
on  the  books  of  the  defendants.  The  evidence  is  with- 
out conflict  that  Mrs.  Dowling  procured  defendants  to 
make  the  advances.  Besides,  she  was  a  member  of  de- 
fendants' firm,  and,  hence,  one  of  the  parties  who  made 
the  advances. 

Reversed  and  remanded. 


Keith  et  al.  v.  McLaugrhlin  et  al. 

Bill  to  set  aside  a  Sale  under  a  Mortgage  and  to  be  let  in 

to  Redeem. 

1.  Possession  of  mortgagee  and  liability  for  rents;  when  not  shown  to  hold 
und^r  color  of  title, — Mortgagees  who,  without  a  foreclosure,  take  pos- 
session of  the  mortgaged  property  before  the  law  day  of  the  mort- 
gage, and  appropriate  the  rents  and  profits,  are  not  "pei-sons  holding 
possession  under  color  of  title  in  good  faith,"  within  the  meaning  of 
section  2706  of  the  Code  of  1886,  and  are  not,  therefore,  exempt 
from  liability  for  damages  or  rents,  under  the  statutes,  for  more  than 
one  year  before  the  commencement  of  the  suit. 

Appeal  from  the  Chancery  Court  of  St.  Clair. 

Heard  before  the  Hon.  S.  K.  McSpadden. 

The  bill  in  this  case  was  filed  by  the  appellants  against 
the  appellees.  This  is  the  third  appeal  in  the  case,  and 
the  facts  are  substantially  the  same  as  shown  by  the  re- 
port on  the  former  appeals,  found  in  99  Ala.  60,  and 
105  Ala.  339  ;  and  special  reference  is  here  made  to  the 
facts  as  therein  set  forth.  The  other  facts  necessary  to 
an  understanding  of  the  decision  on  the  present  appeal 
are  sufficiently  stated  in  the  opinion. 
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On  the  final  submission  of  the  cause,  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainants 
were  entitled  to  recover  in  part,  as  prayed  for  in  their 
bill,  and  ordered  a  reference  to  the  register  to  make  and 
state  an  account,  ascertaining  the  amount  due  on  the 
mortgage  debt  with  interest  thereon,  charging  the  same 
against  the  complainants,  and  also  the  taxes  paid  by  de- 
fendants up  to  one  year  before  the  filing  of  the  bill,  and 
also  the  value  of  the  permanent  improvements  thereon, 
not  to  exceed  the  value  of  the  annual  rents,  which  shall 
be  a  charge  to  complainants,  and  also  to  ascertain  a 
reasonable  rental  of  said  lands  for  one  year  before  the 
filing  of  said  bill  to  be  credited  to  said  respondents. 
From  this  decree  the  complainants  appeal,  and  assign 
the  rendition  thereof  as  error. 

M.  M.  Smith,  for  appellants. — 1.  It  is  well  settled  that 
a  mortgagee  who  enters  into  possession  of  the  mort- 
gaged premises  before  foreclosure,  whether  before  or  after 
the  law  day  of  the  mortgage,  is  liable  to  account  to  the 
mortgagor  on  a  bill  to  redeem  for  all  rents,  income  and 
profits,  actually  received  or  which  by  the  exercise  of 
proper  dilligence  he  might  have  received. — 2  Jones  on 
Mortgages,  165,  §  1114  ;  lb,  168,  §  1118  ;  lb,  173,  §  1123  ; 
lb,  175,  §  1124 ;  Powell  v,  Williams,  14  Ala.  76 ;  Morrow 
Tnrney,  35  Ala.  131;  Dozier  v,  Mitchell,  65  Ala.  511; 
Turner  v.  Wilkinson,  72  Ala.  361 ;  Sloan  v.  Frothingham, 
72  Ala.  589  ;  Lovelace  v.  Hutchinson,  106  Ala.  417  ;  Davis 
V.  Lassiter,  20  Ala.  561 ;  Blum  v.  Mitchell,  59  Ala.  538 ; 
Toomer  v,  Randolph,  60  Ala.  360. 

2.  A  mortgagee,  or  one  holding  under  him  before  his 
foreclosure,  holds  the  property  in  trust  for  the  mortgagor, 
and  can  not  repudiate  his  relation  as  such. — 2  Jones  on 
Mortgages,  170,  §  1119;  Turner  v,  Wilkinson,  72  Ala. 
361;  Strong  v,  Allen,  44  111.  428.  Section  2706  of  the 
Code  of  1886  has  no  application  in  this  case.  A 
mortgagee  nor  one  holding  under  him  can  not  set  up 
an  adverse  holding  in  good  faith  under  color  of  title 
before  foreclosure,  so  as-  to  prejudice  the  rights  of  the 
mortgagor. — ^Authorities  supra,  Dozier  v.  Mitchell,  65 
Ala.  511,  is  unlike  this  case. 

John  W.  Inzer  and  R.  L.  Brooks,  contra, — The  appel- 
lants were  not  entitled  to  recover  more  than  one  year's 
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rent  of  the  place  before  the  commencement  of  the  suit. 
Keith  held  for  more  than  three  yer-rs  under  deed  and  in 
good  faith.  Scott  was  entitled  to  Keith's  holding,  but 
independent  he  held  for  more  than  three  years  and  in 
good  faith  before  the  commencement  of  this  suit.  The 
facts  of  the  case  in  hand  are  very  analogous  to  the  case 
of  Dozier  V.Mitchell,  65  Ala.  511.— Code  of  1886,  §  2706; 
Dudley  v.  Witter,  46  Ala.  664;  OrmandiK  Martin,  37  Ala. 
598;  Ilorton  v.  Sledge,  29  Ala.  470;  2  Jones  on  Mort- 
gages, §§  1123,  1128;  Abernathy  v.  Moses,  73  Ala.  381; 
Butts  V,  Broughton,  72  Ala.  294;  Allen  v.  Kellam,  69 
Ala.  447. 

HARALSON,  J. — The  two  former  appeals  in  this 
case  (99  Ala.  60;  106  Ala.  339)  settle  the  equities 
in  favor  of  the  complainants  below,  appellants  here. 
They  and  their  mother  are  the  owners  of  the  equity 
of  redemption,  by  deed  of  conveyance  from  M.  D. 
Goodwin,  the  mortgagor,  given  after  he  executed  the 
mortgage.  The  attempted  foreclosure  of  mortgage  by 
the  mortgagees,  —  who  were  the  administrators  of 
James  Forman,  to  whom  the  mortgagor  was  in- 
debted,— before  the  law  day  of  the  mortgage  was  in- 
operative and  void  as  to  complainants.  The  mortgagees, 
however,  before  the  attempted  foreclosure  took  posses- 
sion of  the  premises,  and  after  advertisement,  attempted 
to  sell  the  mortgaged  property  under  the  mortgage,  on 
the  4th  of  February,  1882.  Keith  bought  at  this  sale, 
paid  the  price  bid,  $1,706,  which  was  $705  more  than 
the  mortgage  debt,  and  the  mortgagees  executed  and  de- 
livered to  Keith  a  warranty  deed  of  conveyance  to  the 
land.  He  took  possession  and  received  the  rents  and 
profits  until  the  12th  day  of  February,  1887,  when  he 
sold  and  conveyed  them  to  T.  T.  Scott,  for  $6,100,  who 
immediately  took  possession,  and  has  continued  in  pos- 
session ever  since,  receiving  rents  and  profits. 

This  bill  was  filed  on  the  8th  of  March,  1890,  against 
the  original  mortgagees,  James  M.  McLaughlin  and  W. 
S.  Forman,  T.  T.  Scott,  and  the  heirs  of  law  of  the  said 
James  Forman,  proper  parties  to  the  bill.  Keith  was  not 
made  a  party.  Mrs.  Malissa  D.  Sullivan, — who  was  the 
wife  and  widow  of  Goodwin,  deceased,  the  mortgagor, 
to  whom,  with  appellants,  Goodwin,  after  his  mortgage 
to  McLaughlin  and  Forman,  conveyed  the  land  subject 
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to  his  mortgage, — was  an  original  party  complainant. 
The  bill  was  amended  by  striking  her  out  as  a  party. 

The  object  of  the  bill  is  to  redeem  the  lands  attempted 
to  be  sold  by  the  mortgagees,  and  for  an  account  against 
the  mortgagees  for  rents  and  profits,  to  be  applied  in 
payment  or  reduction  of  the  mortgage  debt. 

But  one  question  is  presented  on  this  appeal, — that  of 
i  the  length  of  time  the  appellees  shall  account  for  rents 
I  and  profits,  before  the  institution  of  this  suit.  Denying 
I  their  liability  to  account  for  rents  and  profits  at  all,  they 
set  up  in  their  answer,  by  way  of  plea,  that  under  sec- 
tion 2706  of  the  Code  of  this  State,  the  provisions  of 
which,  as  alleged,  are  enforceable  in  courts  of  equity  as 
I  well  as  courts  of  law,  respondents,  nor  either  of  them, 
in  any  event,  are  required  to  account  for  rents,  income 
and  profits  of  said  lands  for  a  period  anterior  to  the  8th 
of  March,  1889,— one  year  before  the  commencement  of 
this  suit. 

Said  section  2706  of  the  Code  provides,  that  *' Persons 
holding  possession  under  color  of  title  in  good  faith,  are 
not  responsible  for  damages  or  rent  for  more  than  one 
year  before  the  commencement  of  the  suit." 

It  is  well  settled,  that  in  courts  of  equity,  the  theory 
of  a  mortgage  is,  that  * 'until  foreclosure,  a  mortgage  is 
a  mere  security  of  a  debt,  the  mortgagor  continuing  the 
real  owner  of  the  fee,"  from  which  results  the  principle, 
that  a  mortgagee  in  possession  of  the  property  mortgaged, 
before  or  after  default  in  the  payment  of  the  mortgage 
debt,  and  before  the  mortgage  has  been  foreclosed,  is  a 
trustee  of  the  mortgagor  of  the  rents  and  profits,  and  is 
bound  to  apply  them  in  extinguishment  of  the  mortgage 
debt  and  that  the  *  'reasonable  expenditures  for  taxes, 
necessary  repairs,  and  other  necessary  expenses  incurred 
on  account  of  the  estate,  the  mortgagee  is  allowed  to 
retain  from  the  rents  and  profits ;  and  it  is  the  balance 
only  which  may  be  applied  in  extinguishment  of  the 
mortgage  debt." — Davis  v.  Lassiter,  20  Ala.  561 ;  Daniel 
r.  Coker,  70  Ala.  265 ;  Toovier  v,  liandolph,  60  Ala.  360  ; 
Ijovelace  v.  Hutchinson^  106  Ala.  422. 

We  have  seen  that  the  mortgagees  took  possession  of 
this  property  without  a  foreclosure,  before  the  law  day 
of  the  mortgage,  and  have  been  in  the  perception  of  the 
rents  and  profits  ever  since.  The  complainants,  there- 
fore, as  we  held  on  the  former  appeals,  have,  under  the 
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allegations  of  the  bill,  a  clear  right  to  redeem,  and  to 
an  account  for  rents  and  profits. 

Said  section  2706  of  the  Code  has  no  application  to  a 
case  of  this  character.  Mortgagees  taking  possession 
before  foreclosure,  and  appropriating  rents  and  profits, 
are  not  ''persons  holding  possession  under  color  of  title 
in  good  faith,"  who  are  exempted  from  responsibility 
for  damages  or  rents  under  the  statute,  for  more  than 
one  year  before  the  commencement  of  the  suit.  A  mort- 
gage debt  bears  interest  until  paid,  and  if  the  mortgagee 
in  possession  before  foreclosure,  is  relieved  of  rents  and 
profits,  except  for  a  year  before  the  commencement  of 
the  foreclosure  suit,  on  the  ground  of  holding  under  the 
color  of  his  mortgage  in  good  faith,  the  debt  and  accu- 
mulated interest,  undiminished  by  a  credit  of  rents  and 
profits  enjoyed  by  the  mortgagee,  might  often  greatly 
impair,  if  not  destroy  what  is  termed  the  equity  of  re- 
demption, giving  an  unjust  advantage  in  redemption  to 
the  mortgagee.  One  who  claims  title  and  has  knowledge 
or  notice  that  another  has  and  claims  title  superior  to 
his,  is  not  a  hoiia  fide  occupant  as  to  him  of  superior 
title. — Gresham  v.  Ware^  79  Ala.  199. 

The  case  of  Dozier  v.  Mitchell,  65  Ala.  511,  is  distin- 
guishable from  this  case,  and  does  not  conflict  with  what 
is  here  decided.  In  that  case,  there  was  a  sale  under 
the  power  in  the  mortgage,  and  the  mortgagee  became 
the  purchaser  at  his  own  sale,  a  transaction  not  void,  as 
the  one  here  was,  against  the  mortgagor,  but  voidable 
merely  at  his  option,  seasonably  expressed. 

The  decree  of  the  chancery  court  was  not  in  con- 
formity with  the  principles  above  announced,  and  it 
must  be  reversed,  and  the  cause  remanded.  The  fore- 
going authorities,  and  section  1753  of  the  Code,  will  fur- 
nish proper  guides  for  the  taking  and  stating  the  account 
to  be  ordered. 

Reversed  and  remanded. 
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Warren  &  Co.  v.  Pitts  et  ah  lliJI 

114    a5 
Bill  in  Equity  for  the  Forecloaicre  of  a  Mortgage^  and  for  the     '" 
Appointment  of  a  Receiver. 

1.  Appointment  of  a  receiver  within  the  discretion  of  the  chancellor ; 
when  exercised, — ^The  appointment  of  a  receiver  is  a  matter  of  sound 
judicial  discretion  when  there  is  a  reasonable  probability  that  the 
person  asking  therefor  will  ultimately  succeed  in  obtaining  the  gen- 
eral relief  sought  for  by  his  suit ;  and  being  based  upon  the  fact  that 
there  is  no  other  adequate  remedy,  or  means  of  accomplishing  the  de- 
sired objects  of  the  judicial  proceedings,  must  to  be  exercised  in 
view  of  the  circumstances  of  the  particular  case,  for  the  purpose  of 
promoting  the  ends  of  justice  and  of  protecting  the  i*ight8  of  all  the 
parties  interested  in  the  controversy  and  the  subject  matter. 

2.  Same ;  right  of  mortgagee  to  appointment  pending  foreclosure  suit. 
The  right  of  a  mortgagee  to  the  appointment  of  a  receiver,  pending 
a  suit  for  the  foreclosure  of  his  mortgage,  rests  upon  the  general 
principle  that  the  appointment  is  necessary  for  the  preservation  of 
the  mortgaged  property  and  its  appropriation  to  the  payment  of  the 
mortgage  debt. 

8.  Same ;  same;  case  at  bar. — ^Where  property  included  in  a  mort- 
gage has  been  sold  under  an  execution  issued  on  a  judgment  against 
the  mortgagor,  and  the  purchaser,  who  was  a  stranger  to  the  mort- 
gage, and  who  is  in  possession  of  the  property  holding  and  claiming 
it  in  hostility  to  the  mortgagee,  is  solvent,  on  a  bill  filed  by  the 
mortgagee  to  foreclose  the  mortgage,  a  receiver  should  not  be  ap- 
pointed, upon  the  application  of  said  mortgagee,  to  take  possession 
of  the  property  and  collect  the  rents  and  profits  pending  the  fore- 
closure suit ;  the  solvency  of  the  pei*son  in  possession  of  the  property 
removing  all  peril  of  the  loss  of  the  rents  and  profits,  and  leaving  no 
occasion  for  the  appointment  of  a  receiver. 

Appeal  from  the  Chancery  Court  of  Barbour. 

Heard  before  the  Hon.  Jbrb  N.  Williams. 

On  May  i2,  1891,  E.  C.  Anglin  and  T.  W.  Anglin  exe- 
cuted a  mortgage  on  certain  described  lands  to  the 
American  Freehold  Land  Mortgage  Company,  to  secure 
a  debt  presently  created,  and  this  mortgage  was  duly 
recorded  in  the  probate  office  of  Barbour  county  on  May 
15,  1891. 

On  December  2,  1891,  J.  R.  Warren  &  Company  re- 
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covered  a  judgment  in  the  circuit  court  of  Barbour 
county  against  E.G.  Anglin  and  T.  W.  Anglin,  a  cer- 
tificate of  which  judgment  was  duly  filed  in  the  office  of 
the  judge  of  probate  of  Barbour  county  on  December 
11,  1891.  On  this  judgment  an  execution  was  issued, 
and  on  February  6,  1893,  the  execution  having  been 
levied  upon  the  lands  embraced  in  the  mortgage  to  the 
Mortgage  Company,  said  lands  were  sold  by  the  sheriflF 
under  said  execution,  and  J.  R.  Warren  &  Co.  became 
the  purchaser,  and  went  into  the  possession  of  the 
same.  J.  R.  Warren  &  Co.  paid  the  taxes  for  the  years 
1892  and  1893,  and  in  July,  1893,  they  paid  a  portion 
of  the  debt  secured  by  said  mortgage  to  the  Mortgage 
Company,  and  had  the  note  evidencing  the  obligation 
duly  transferred  to  them.  On  January  1,  1894,  another 
portion  of  the  mortgage  debt  becoming  due,  and 
E.  C.  Anglin  and  T.  W.  Anglin  failing  to  pay  the  same, 
Warren  &  Co.  paid  the  amount  due  on  the  note  to  the 
Mortgage  Company,  and  had  the  note  transferred  to 
them.  On  December  10,  1891,  E.  C.  Anglin,  T.  W. 
Anglin  and  J.  D.  Anglin  executed  to  J.  L.  Pitts  and  J.J. 
Winn  a  mortgage  on  personal  property  and  also  on  the 
lands  which  were  embraced  in  the  mortgage  to  the 
American  Freehold  Land  Mortgage  Company.  This 
mortgage  to  Pitts  and  Winn  was  not  made  on  a  present 
consideration,  but  was  made  to  hold  said  Pitts  and  Winn 
harmless,  by  reason  of  their  having  become,  some  time 
prior  to  the  execution  of  said  mortgage,  sureties  for  the 
Anglinj^  on  certain  claim  and  other  bonds.  This  mort- 
gage was  duly  recorded  in  the  probate  office  of  Barbour 
county  on  December  14,  1891. 

On  this  state  of  facts,  the  bill  in  this  case  was  filed  by 
said  Pitts  and  Winn,  as  junior  mortgagees  against  the 
other  persons  named  above. 

The  prayer  of  the  bill  was  that  J.  R.  Warren  &  Co. 
be  enjoined  from  collecting  the  rents  and  income  from 
said  lands  ;  that  a  receiver  be  appointed  to  take  posses- 
sion and  control  of  the  lands,  rent  out  and  collect  the 
rents  and  hold  the  same  under  the  orders  of  this  court, 
and  that  an  account  be  stated,  and  that  the  lands  be 
sold  for  the  payment  of  the  amounts  found  to  be  due  the 
respective  parties. 

The  bill  admitted  the  priority  of  the  mortgage  of  the 
Mortgage  Company  to  the  lands,  and  that  J.  R.  Warren 
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&  Co.  were  in  possession  under  their  purchase  at  the 
sheriff's  sale  under  execution,  and  as  assignees  of  the 
notes  paid  by  them  to  the  Mortgage  Company. 

Upon  the  submission  of  the  cause  on  the  application 
for  the  appointment  of  a  receiver,  the  chancellor  ren- 
dered a  decree  holding  that  the  application  should  be 
granted,  and  ordering  the  appointment  of  the  receiver. 
From  this  decree  the  respondents  appeal,  and  assign  the 
rendition  thereof  as  error. 

G.  L.  Comer  and  S.  H.  Dent,  Jr.,  for  appellant. 
Under  the  facts  of  the  case  J.  R.  Warren  <feCo.  acquired 
title  to  the  land,  which  was  superior  to  the  title  of  Pitts 
and  Winn,  in  the  bill  in  this  case. — Code  of  1886,  §§ 
1810,  1811;  Robertson  v.  Burden,  89  Ala.  500;  Steiner 
Bros,  V.  Clisby,  95  Ala.  91. 

2.  When  J.  R.  Warren  &  Co.  paid  the  notes  held  by 
the  American  Freehold  Land  Mortgage  Company  and  had 
said  notes  transferred,  assigned  and  delivered  to  them, 
then  said  J.  R.  Warren  &  Co.  were,  pro  tanto,  assignees 
of  said  mortgage,  and  as  such  assignees  had  the  legal 
right  to  the  possession  and  rents  and  profits  of  said 
land.  They  then  stood,  as  to  J.  L.  Pitts  and  J.J.  Winn, 
the  second  mortgagees,  as  first  mortgagees  in  possession 
of  the  mortgaged  premises,  and  being  so,  their  said 
possession  could  not  be  disturbed  under  such  a  bill  as 
was  filed  in  this  case  by  the  second  or  junior  mortgagees. 
Cullum  V.  Erwiny  4  Ala.  452;  High  on  Receivers,  (2d 
ed.),§679;  2  Jones  on  Mortgages,  §§1523,  1525 ;  3 
Brick.  Dig.  640,  §  97. 

3.  J.  R.  Warren  &  Co.,  who  were  in  possession  of  the 
land,  were  admitted  to  be  entirely  solvent  and  responsi- 
ble, and  no  necessity  was  shown  for  the  appointment  of 
a  receiver. — Scott  v.  Ware,  65  Ala.  175  ;  Irwin  v.  Everson, 
95  Ala.  64;  Randle  v.  Carter,  62  Ala.  95;  Hughes  v, 
Hatchett,  55  AlsL.  631. 

A.  H.  Merrill,  contra, — 1.  It  is  undoubtedly  the  law 
that  when  the  mortgagors  are  insolvent  and  the  security 
afforded  by  the  mortgage  is  inadequate  a  court  of  chan- 
cery should  and  will  appoint  a  receiver  to  collect  the 
rents.  That  is  the  only  way  by  which  a  mortgagee  can 
secure  the  rents  and  have  them  applied  to  his  debt. 
Hughes  V.  Ilatchett,  55  Ala,  631 ;   rhUlips  v,    Taylor,  9Q 
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Ala.  426;  Hendrix  v.  American  F.  L.  Mortgage  Co.j  95 
Ala.  313 ;  American  F.  L.  Mortgage  Co,  v.  Turner y  95 
Ala.  272. 

2.  The  above  is  the  rule  where  there  is  but  one  mort- 
gage. What  is  the  rule  where  there  is  a  junior  mortgagee 
as  in  the  case  at  bar?  If  the  senior  mortgagee  sees  fit 
to  do  so,  he  can  have  the  rents  collected  for  his  benefit 
to  the  exclusion  of  all  others,  and  can  have  a  receiver 
"appointed  for  that  purpose,  but  if  he  fails  to  take  any 
action  looking  to  this  end,  then  the  junior  mortgagee 
has  the  right,  and  can,  as  in  this  case,  come  into  the 
chancery  court,  have  a  receiver  appointed  to  collect  the 
rents,  and  such  junior  mortgagee  is  entitled  to  have  the 
rents  paid  to  him,  until  the  senior  mortgagee,  either  by 
a  separate  bill,  or  by  petition  or  cross  bill  asks  the  court 
to  apply  the  rents  to  his  debt.  Pitts  and  Winn,  the 
junior  mortgagees,  were  entitled  to  all  the  rents  from 
the  time  their  bill  was  filed  and  receiver  appointed,  for 
the  reason  that  the  senior  mortgagees  had  taken  no 
action  to  condemn  the  rent  to  their  debt,  and  Pitts 
and  Winn's  right  was  superior  to  that  of  J.  R.  Warren  A 
Co.,  who  were  purchasers  at  sheriff  sale,  and  occupied 
no  better  right  than  that  of  the  mortgagors.  This  ques- 
tion is  settled  beyond  controversy  by  the  following 
authorities  which  sustain  the  action  of  the  court  below 
in  appointing  the  receiver  : — High  on  Receivers,  §§  643, 
644,  666,  682,  688 ;  Raniiey  v.  Peyser,  83  N.  Y.  1 ;  Wash- 
ington  Life  Insurance  Co,v,  Fleischauer,  10  Hun.  (N.  Y.), 
117 ;  Howell  v.  Ripley,  10  Paige's  Chancery,  43  ;  Davis  v. 
Cook,  65  Ala.  617 ;  Scott  v.  Ware,  65  Ala.  174. 

BRICKELL,  C.  J. — ^There  are  cases  in  which  the  ap- 
pointment of  a  receiver,  is  almost  a  matter  of  course, 
although  fraud,  or  imminent  danger  of  injury,  be  not 
shown.  But  the  general  principle  on  which  courts  of 
equity  proceed  is,  that  the  appointment  is  matter  of  sound 
judicial  discretion,  to  be  exercised  in  view  of  all  the  cir- 
cumstances of  the  particular  case,  *'for  the  purpose  of 
promoting  the  ends  of  justice,  and  of  protecting  the  rights 
of  all  the  parties  interested  in  the  controversy  and  the 
subject  matter,  and  based  upon  the  fact  that  there  is  no 
other  adequate  remedy  or  means  of  accomplishing  the 
desired  objects  of  the  judicial  proceeding.  One  of  the  most 
material  circumstances,  without  which  the  court  would 
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hardly  make  the  appointment,  is  the  reasonable  proba- 
bility that  the  plaintiff  asking  for  a  receiver  will  ultimate- 
ly succeed  in  obtaining  the  general  relief  sought  for  by 
his  suit. ''—3  Pomeroy  Eq.  Jur.,  §  1331.  The  right  of 
a  mortgagee  to  the  appointment  of  a  receiver  pending  a 
suit  for  foriBcloBure,  rests  upon  the  general  principle, 
that  the  appointment  is  necessary  for  the  preservation 
of  the  property  and  its  appropriation  to  pay  the  mort- 
gage debt.  The  mortgage  under  which  the  complainants 
deduce  title,  authorized  them  upon  the  default  of  the 
mortgagor  in  saving  them  harmless  from  the  liability 
they  had  incurred  as  sureties,  and  upon  their  payment 
of  such  liability,  to  take  possession  and  make  sale  of  the 
premises,  applying  the  proceeds  of  sale  to  the  reimburse- 
ment of  the  payment  they  had  made ;  there  was  no  spe- 
cific grant  or  pledge  of  the  rents  and  profits,  accruing 
before  or  after  default.  Yet,  it  is  the  general  doctrine 
of  courts  of  equity  in  this  State,  that  if  the  mortgagor  is 
in  possession,  and  is  insolvent,  and  the  mortgaged 
premises  are  an  inadequate  security,  though  there  be  not 
a  specific  grant  or  pledge  of  the  rents  and  profits,  as 
between  the  mortgagor  and  the  mortgagee,  the  court  will 
intercept  the  rents  and  profits,  by  the  appointment  of  a 
receiver  to  take  and  hold  them,  pending  a  suit  for  fore- 
closure.— Scott  V.  Ware,  65  Ala.  174.  But  if  the  mort- 
gagor is  not  in  possession ;  if  he  has  parted  with  it 
voluntarily,  or  has  been  deprived  of  it  by  legal  process, 
and  a  stranger  to  it  claiming  adversely,  has  succeeded  to 
the  possession,  unless  he  is  insolvent,  and,  in  conse- 
quence of  his  insolvency,  there  is  imminent  peril  of  the 
loss  of  the  rents  and  profits,  the  possession  will  not  be  dis- 
turbed by  the  appointment  of  a  receiver.  When  the 
mortgagor  remains  in  possession,  taking  the  rents  and 
profits,  unless  he  is  insolvent,  and  because  of  the 
insolvency,  there  is  peril  of  their  loss,  the  possession  will 
not  be  disturbed  by  the  appointment ;  nor  will  it  be  dis- 
turbed, though  he  may  be  insolvent,  and  the  premises  an 
inadequate  security,  if  he  is  applying  the  rents  and  profits 
to  the  reduction  of  the  mortgage  debt. — Cortleyeu  v.  Hatha- 
way,  11  N.  J.  Eq.  39 ;  s.  c.  64  Am.  Dec.  478 ;  Mytoji  v. 
Davenport,  51  Iowa,  583  ;  2  Jones  Mort.,  §  1516. 

If  the  equity  of  the  bill  should  be  conceded,  or  that 
there  is  a  reasonable  probability,  that  the  complainants 
will  ultimately  succeed  in  obtaining  the  general  relief 
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prayed,  a  case  is  not  made  for  the  appointment  of  a 
receiver.  The  respondents,  Warren  &  Co.,  who  have 
succeeded  to  the  possession,  and  are  holding  and  claim- 
ing in  hostility  to  the  complainants,  are,  as  it  was  ad- 
mitted, solvent,  and  if  liable,  can  be  compelled  to  answer 
for  the  rents  and  profits.  The  solvency  or  insolvency 
of  the  party  to  be  affected,  is  an  important  consideration 
with  a  court  of  equity,  in  all  cases  guiding,  if  it  does 
not  govern,  its  discretion  in  the  appointment  of  receivers. 
High  on  Receivers,  §§  11,  18;  Thompson  v.  Tower 
Manufacturing  Co,,  87  Ala.  733;  Irwin  v.  Everson^  95 
Ala.  64.  As  Warren  &  Co.  were  solvent,  removing  all 
peril  of  the  loss  of  the  rents  and  profits,  there  was  no 
occasion  for  the  appointment  of  the  receiver  ;  the  ends  of 
justice,  nor  the  rights  of  the  parties  in  interest  would 
have  been  subserved  by  it. 

It  is  not  necessary,  and  perhaps  would  be  improper  to 
consider  other  questions  of  which  the  case  is  suggestive. 
The  decree  appointing  the  receiver  must  be  vacated  and 
annulled,  and  the  cause  remanded. 

Reversed  and  remanded. 


Birmlngrham    Union    Railway   Co.  v. 
Elyton  Land  Co. 

Proceedings  to  condemn  Right  of   Way  for  Street  Railroad, 

1.  StatuU  giving  railroad  company  poioer  to  condemn  rigJU  of  way; 
extension  of  Code  provisions  by  reference  to  title  only ;  constitutional  law. 
The  act  approved  December  10,  1886,  (Acts,  1886-87,  p.  122),  providing 
that  street  railroad  companies  may  condemn  rights  of  way  and  take 
possession  thereof  on  paying  a  just  compensation,  **in  the  same 
manner  as  now  provided  by  law  for  taking  private  property  for  rail- 
road and  other  public  uses  in  article  II,  chapter  17,  title  2,  part  3  of 
the  Code,"  does  not  violate  article  IV,  section  2,  of  the  constitution, 
which  oi-dains  that  "no  law  shall  be  x-evived,  amended,  or  the  provis- 
ions thereof  extended  or  conferred  by  reference  to  its  title  only ;  but 
BO  much  thereof  as  is  revived,  amended,  extended  or  conferred  shall 
be  re-enacted  and  published  at  length;"  the  extension  or  conferring 
of  said  Code  provisions  by  the  statute  not  coming  within  the  meaning 
of  the  constitutional  provision,  which  applies  only  to  amendents, 
which,  without  the  presence  of  the  original  act,  are  unintelligible. 
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Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  J.  Banks. 

This  was  a  proceeding  of  ad  quod  damnum,  begun  in 
the  probate  court  by  the  appellant,  the  Birmingham 
Union  Railway  Company,  seeking  to  condemn  certain 
lands  owned  by  the  Elyton  Land  Company,  the  appellee, 
to  its  use,  for  the  construction  of  a  street  railroad.  The 
petitioner  was  a  street  railroad  company,  organized  under 
the  general  laws  of  this  State.  From  a  judgment  in 
the  probate  court,  appeal  was  taken  to  the  circuit  court. 
It  was  averred  in  the  petition  that  the  petitioner,  for  the 
purpose  of  constructing,  operating,  maintaining  and 
using  a  street  railroad  from  certain  termini,  desired  to 
condemn  a  right  of  way  for  said  street  railway  over 
portions  of  certain  streets ;  the  definite  and  particular 
description  of  the  desired  right  of  way  being  specified. 
In  the  circuit  court,  the  appellee  demurred  to  the  peti- 
tion ;  the  principal  grounds  of  demurrer  being  that  the 
petitioner  was  a  street  railway  company,  and  had  no 
power  or  authority  to  condemn  lands  or  an  easement 
therein  for  its  use.  This  demurrer  was  sustained  by  the 
court,  and  the  petitioner  declining  to  plead  further,  his 
petition  was  dismissed.  From  this  judgment  the 
petitioner  appeals,  and  assigns  as  error  the.  sustaining 
of  the  demurrers  to  the  petition,  and  the  judgment 
dismissing  the  same. 

Walker,  Porter  &  Walker,  for  appellant. — Under 
the  provisions  of  the  act  approved  December  10,  1886, 
(Acts  of  1886-87,  p.  122),  there  was  expressly  conferred 
upon  the  appellant  the  power  to  condemn  the  right  of 
way  sought  to  be  acquired  in  this  proceeding. 

The  circuit  court  held  that  the  appellant,  a  street  rail- 
way corporation  organized  under  the  general  laws  of  the 
State,  had  no  power  to  construct  a  street  railway  over 
streets  that  had  been  dedicated  to  public  use,  outside  the 
corporate  limits  of  the  city  of  Birmingham,  although 
such  streets  were  within  said  city ;  and  therefore  appel- 
lant had  no  power  to  condemn  to  its  use  the  right  of  way 
it  sought  to  acquire.  We  admit  that  while  statutes  dele- 
gating the  right  of  eminent  domain  to  a  private  corpora- 
tion for  public  use  are  to  be  strictly  construed,  we  insist 
that  they  are  not  to  be  construed  so  strictly  as  to  defeat 
the  evident  purposes  of  the  legislature «    It  has  been  said 
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by  the  New  York  Court  of  Appeals  that  * 'statutes  grant- 
ing these  powers  are  not  to  be  construed  so  literally,  or 
so  strictly,  as  to  defeat  the  evident  purposes  of  the  legis- 
lature. They  are  to  receive  a  reasonably  strict  and 
guarded  construction,  and  the  powers  granted  will  ex- 
tend no  further  than  expressly  stated,  or  than  is  neces- 
sary to  accomplish  the  general  scope  and  purpose  of  the 
grant."— Jn  re  N.  F.  &  H.  R.  R.  R.  Co.  v.  Kip  et  al.,  46  N. 
Y.  551,  552. 

Alex  T.  London,  contra, — 1.  The  probate  coiu-t  had 
exclusive,  original  jurisdiction  over  the  proceeding. 
Code  of  1886,  §  3207,  chapter  15,  Art.  II.  By  the  ap- 
peal nothing  but  the  judgment  of  the  court  below  could 
be  presented  to  the  circuit  court.  Only  the  land  sub 
jiidice  under  the  original  petition  was  before  the  circuit 
court. — FranciS'CIienowerth  Hardware  Co.  v.  Bailey ^  104 
Ala.  236. 

Appellant  had  no  authority  to  condemn  a  right  of 
way.  The  articles  of  incorporation  under  which  appel- 
lant was  organized  were  filed  in  the  oflSce  of  the  Secre- 
tary of  State  on  the  24th  day  of  February,  1887.  So 
we  must  look  to  the  general  laws  then  in  force  to  deter- 
mine what  its  rights  and  powers  are.  The  statutes  under 
which  the  declaration  is  filed  constitute  the  charter  of  a 
corporation  organized  under  general  laws,  and  not  the 
declaration  or  certificate  of  incorporation. — Kamper  v. 
Grangers  L.  &  H,  Ins.  Co.,  73  Ala.  325.  And  the  laws 
in  force  when  the  petition  is  filed  must  be  resorted  to  in 
order  to  ascertain  what  its  rights  were. — Knox  v.  Chilers- 
hurg  Land  Co.,  86  Ala.  180. 

3.  The  right  of  condemnation,  if  any  existed,  must 
be  found  in  the  act  of  December  10,  1886,  (Acts,  1886- 
87,  p.  122),  and  the  act  of  February,  1889,  amendatory 
thereof,  (Acts  1888-89,  p.  62) .  In  respect  to  this  last  act, 
it  refers  to  title  3  of  the  Code.  There  is  no  such  title  in 
the  Code.  The  first  act  is  open  to  the  objection  that  the 
title  does  not  express  the  object ;  and  further,  that  there 
is  an  attempt  to  extend  the  provisions  of  the  Code  simply 
by  referring  to  its  provisions.  The  provision  is,  that  they 
shall  have  the  right  to  condemn  **in  the  same  manner  as 
now  provided  by  law  for  taking  private  property  for  rail- 
road and  other  public  uses,  in  Article  II,  chapter  17, 
title  2,  part  3  of  the  Code."     This  is  clearly  a  violation 
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of  the  constitutional  provision  that  no  law  shall  be  re- 
vised or  amended,  or  the  provisions  thereof  extended  or 
conferred  by  reference  to  its  title  only. — Bay  Shell  Road 
Co.  V.  O'Donnell,  87  Ala.  376;  Barnhillv.  Teague,  96  Ala. 
207. 

« 

McCLELLAN,  J. — ^CounSel  for  appellant,  in  the  brief 
filed  on  this  application,  call  our  attention  to  the  fact 
that  in  one  brief  originally  filed  in  the  cause  they  in- 
sisted that  the  act  of  December  10th,  1886,  conferred 
upon  street  railways  the  power  of  eminent  domain  which 
is  sought  to  be  exercised  in  this  case.  The  onl)^  brief  for 
appellant  found  in  the  record  when  the  case  was  consid- 
ered, however,  made  no  reference  to  said  act,  and  we 
decided  the  case  on  the  Code  provisions  and  the  act  of 
February  26th,  1887,  to  which  alone  that  brief  called  our 
attention.  As  the  case  is  now  presented  by  the  brief — 
and  as  it  was  presented  by  the  original  brief,  which  was 
lost — ^we  will  reconsider  it,  taking  into  account  the  act 
of  December  10th,  1886. 

It  is  not  controverted  that  that  act  in  terms  confers 
power  upon  street  railway  companies  to  condemn  rights 
of  way  under  sections  3207  et  seq.  of  the  Code.  Its 
language  is  :  "Street  railroad  companies  organized  and 
incorporated  under  the  laws  of  Alabama,  may  acquire 
by  gift,  purchase  or  condemnation,  real  estate  in  this 
State,  for  the  right  of  way  of  street  railroads,  a  strip, 
tract  or  parcel  of  land,  not  exceeding  thirty  feet  in  width, 
for  the  right  of  way  for  said  street  railroads,  and  said 
street  railroad  companies  shall  have  the  right  to  condemn 
and  take  possession  of  said  land,  on  payment  to  the 
owner  thereof,  a  just  compensation,  in  the  same  man- 
ner as  now  provided  by  law  for  taking  private  property 
for  railroads  and  other  public  uses,  in  Article  II,  chapter 
17,  title  2,  part  3  of  the  Code.''— Acts  of  1886-87,  p.  122. 

It  is  insisted,  however,  that  this  statute  is  violative  of 
section  2,  Article  IV  of  the  constitution,  which  ordains 
that  '*No  law  shall  be  revived,  amended,  or  the  pro- 
visions thereof  extended  or  conferred,  by  reference  to  its 
title  only;  but  so  much  thereof  as  is  revived,  amended, 
extended  or  conferred,  shall  be  re-enacted  and  published 
at  length,"  and  therefore  void.  For  the  reasons  given 
by  the  writer  in  the  case  of  Bay  Shell  Boad  v.  (V Donnelly 
87  Ala.  376,  in  consonance,  it  seemed  to  him,  with  the 
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principles  declared  in  the  earlier  case  of  Stewart  v.  Com- 
missioners  of  Hale  County,  82  Ala.  209,  he  is  of  opinion 
that  the  statute  set  out  above  is  open  to  the  constitutional 
objection  made  to  it,  and  is  wholly  invalid,  being  an  at- 
tempt to  extend  the  provisions  of  the  Code  as  to  ad  quod 
damnum  proceedings  to  street  railroad  companies  by  a 
mere  reference,  or  rather  a  mere  attempt  to  refer— ^for 
the  reference  is  inaccurate — to  the  article,  chapter,  &c., 
of  the  Code  in  which  those  provisions  are  contained. 
But  my  associates  entertain  a  different  view,  holding 
this  is  not  such  an  extension  or  conferring  of  such  pro- 
visions as  comes  within  the  meaning  of  the  constitution, 
and  basing  this  conclusion  upon  the  authority  and  rea- 
soning of  the  case  of  State  v,  Rogers,  107  Ala.  444. 

The  circuit  court  must,  therefore,  be  held  to  have 
erred  in  sustaining  the  demurrer  to  appellant's  petition 
and  dismissing  the  same. 

Reversed  and  remanded. 


McCaa  v.  Elam  DrugrlCo. 

Action  for  the  Breach  of  a  Contract. 

1.  Implied  warranty  on  sale  of  goods. — As  a  general  rule,  to  con- 
stitute an  implied  warranty  of  quality  on  a  sale  of  goods  or  personal 
chattels,  there  must  be  an  affirmation  of  fact  as  distinguished  from  a 
mere  expression  of  opinion;  but  when  a  manufacturer  or  dealer  con- 
tracts to  supply  an  article  w^hich  he  makes  or  in  which  he  deals, 
knowing  that  the  purchaser  wishes  to  apply  it  to  a  particular  pur- 
pose, and  that  he  necessarily  trusts  to  his  judgment  or  skill,  there  is 
an  implied  warranty  on  the  part  of  the  seller  that  the  article  shall  be 
reasonably  fit  for  the  purposes  to  which  it  is  to  be  applied. 

2.  Action  for  breach  of  contract  against  dealer;  when  breach  of  con- 
tract shown  to  be  relied  upon  and  not  a  breach  of  warranty. — ^In  an  action 
by  one  who  purchased  paints  and  oils  from  a  dealer  therein,  where 
the  complaint  avei-s  that  defendant  undertook  and  agreed  to  supply 
paints  and  oils  of  a  quality  such  as  was  suitable  to  be  used  in  paint- 
ing the  plaintiff's  house,  and  then  averred  a  breach  of  such  agree- 
ment, setting  out  facts  showing  wherein  the  paints  and  oils  were  de- 
fective and  not  suitable  to  be  used  in  painting  the  house,  the  com- 
plaint states  a  cause  of  action  for  the  breach  of  the  contract  of  sale, 
and  not  for  the  breach  of  an  implied  warranty,  which  was  collateral 
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to  the  contract ;  and  the  averment  that  the  defendant  was  a  "dealer" 
in  paints  and  oils  adds  nothing  to  the  sufficiency  of  the  complaint, 
nor  will  such  averment  and  proof  of  it  authorize  a  recovery  on  less 
evidence  than  if  the  vendor  had  been  other  than  a  **dealer." 

3.  Same;  damages ;  when  not  shown  to  be  too  remote. — In  an  action 
by  a  purchaser  against  a  seller  for  the  breach  of  a  contract  to  deliver 
paints  of  a  character  suitable  for  painting  plaintiff's  house,  damages 
claimed  for  that  there  was  a  change  of  color  of  the  paint  after  it 
begun  to  dry,  so  that  the  house  was  in  a  worse  condition  than  before 
it  was  painted,  and  the  slats  of  the  blinds  which  were  painted  with 
said  paint  had  become  so  gummy  as  to  be  fixed  and  immovable,  de- 
stroying their  value  as  blinds,  are  not  too  remote. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  James  W.  Lapsley. 

This  action  was  brought  by  the  appellant,  Addie  N. 
McCaa,  against  the  appellee,  the  Elam  Drug  Company, 
a  corporation.  The  only  question  presented  on  the 
present  appeal,  is  the  ruling  of  the  trial  court  upon  the 
demurrers  interposed  to  the  complaint  filed  in  the  cause. 

The  complaint  contained  three  counts,  which,  exclu- 
sive of  the  claim  for  special  damages,  which  is  stated  in 
the  opinion,  are  as  follows : 

*'l.  The  plaintiff  claims  of  the  defendant  the  sum  of 
five  hundred  dollars  for  this,  that  on  or  about  the  31st 
day  of  October,  1894,  plaintifl  being  the  owner  and  oc- 
cupier of  a  frame  dwelling  house  in  the  city  of  Annis- 
ton, Ala.,  applied  to  the  defendant,  which  was  then  a 
dealer  in  paints,  oils  and  painters'  materials,  to  furnish 
suitable  paints  and  oils  for  the  painting  of  said  house ; 
that  defendant,  being  as  aforesaid,  a  dealer  in  paints, 
oils  and  painters'  materials,  and  knowing  the  purpose 
for  which  plaintiflf  desired  said  paints  and  oils,  under- 
took and  agreed  with  plaintiff  to  supply  her  with  suit- 
able paints  and  oils,  to  be  used  and  applied  in  the  paint- 
ing of  said  house,  and  that  plaintiff  paid  defendant  the 
sum  of  sixty-four  50-100  dollars  for  the  paints  and  oils 
so  supplied  ;  that  plaintiff  employed  painters  of  reason- 
able skill  and  care  to  mix  and  apply  said  paints  and  oils 
to  said  house,  and  that  said  painters  mixed  and  applied 
said  paints  and  oils  with  skill  and  care  to  said  house  ; 
that  the  oils  supplied  by  defendant  to-  plaintiff  for  the 
purpose  aforesaid,  and  so  used  by  plaintiff,  was  not  rea- 
sonably fit  for  the  purpose  for  which  it  was  supplied, 
and  that  in  consequence  the  paint  upon  said  house  did 
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not  dry  out  in  a  reasonable  time,  but  remained  soft  and 
sticky  for  a  long  time,  to- wit,  eight  months,  and  that 
since  said  paint  has  begun  to  dry,  the  color  thereof  has 
changed,  so  that  said  house  is  in  a  worse  condition  than 
before  it  was  painted  as  above  set  out,  and  that  the  slats 
in  the  blinds  to  the  windows  of  said  house,  which  were 
painted  with  said  paints  and  oils,  have  become  so  gummy 
as  to  be  fixed  and  immovable,  utterly  destroying  their 
value  as  blinds  of  that  character.  That  the  paints  and 
oils  so  furnished  by  defendant  to  plaintiff,  after  being 
mixed,  were  utterly  worthless  and  unsuitable  for  the 
purpose  for  which  they  were  supplied  in  consequence  of 
the  unsuitable  quality  of  said  oils." 

*'2.  The  plain tiflF  claims  of  the  defendant  the  sum  of 
five  hundred  dollars,  for  this,  that  on  or  about  the  31st 
day  of  October,  1894,  plaintiff  being  the  owner  and  oc- 
cupier of  a  frame  dwelling  house  in  the  city  of  Annis- 
ton,  Ala.,  applied  to  the  defendant,  which  was  then  a 
dealer  in  paints,  oils  and  paintero'  materials,  to  furnish 
suitable  paints  and  oils  for  the  painting  of  said  house ; 
that  defendant,  being  as  aforesaid  a  dealer  in  paints, 
oils  and  painters'  materials,  and  knowing  the  purpose 
for  which  plaintiff  desired  said  paints  ^nd  oils,  under- 
took and  agreed  with  plaintiff  to  supply  her  with  suit- 
able paints  and  oils,  to  be  used  and  applied  ih  the  paint- 
ing of  said  house,  and  that  plaintiff  paid  defendant  the 
sum  of  sixty-four  50-100  dollars  for  the  paints  and  oils 
so  supplied,  and  that  an  examination  of  the  paints  and 
oils  so  supplied  being  impracticable  from  the  nature  of 
said  articles,  plaintiff  relied  upon  the  skill  and  judgment 
of  defendant  to  furnish  such  article  of  suitable  quality 
to  be  used  for  the  purpose  aforesaid ;  that  plaintiff  em- 
ployed painters  of  reasonable  skill  and  care  to  mix  and 
apply  said  paints  and  oils  to  said  house,  and  that  said 
painters  mixed  and  applied  said  paints  and  oils  with 
skill  and  care  to  said  house ;  that  the  oil  supplied  by 
defendant  to  plaintiff  was  not  reasonably  fit  for  the  pur- 
pose for  which  it  was  supplied,  and  that  in  consequence 
thereof  the  paint  upon  said  house  did  not  dry  out  in  a 
reasonable  time,  but  remained  soft  and  sticky  for  a  long 
time  thereafter,  to-wit,  eight  months,  and  that  since 
said  paint  has  begun  to  dry  out,  the  color  thereof  has 
changed  so  that  said  house  is  in  a  worse  condition  than 
before  it  was  painted  as  above  set  out,  and  that  the  slat8 
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in  the  blinds  to  the  windows  of  said  house,  which  were 
painted  with  said  paints  and  oils,  have  become  so  gummy 
as  to  be  fixed  and  immovable,  utterly  destroying  their 
value  as  blinds  of  that  character.  That  the  paints  and 
oils  so  furnished  by  defendant  to  plaintiff,  after  being 
mixed  were  utterly  worthless  and  unsuitable  for  the 
purpose  for  which  they  were  supplied  in  consequence  of 
the  unsuitable  quality  of  the  oils." 

**3.  The  plaintiff  claims  of  the  defendant  the  further 
sum  of  five  hundred  dollars,  for  this,  that,  on  or  about 
the  Slst  day  of  October,  1894,  plaintiff  being  the  owner 
and  occupier  of  a  frame  dwelling  house  in  the  city  of 
Anniston,  Ala.,  applied  to  the  defendant,  which  was 
then  a  dealer  in  paints,  oils  and  painters'  materials,  to 
furnish  the  paints,  painters'  materials  and  pure  raw  lin- 
seed oil,  to  be  used  in  the  painting  of  said  house ;  that 
defendant,  being  as  aforesaid  a  dealer  in  paints,  oils  and 
painters'  materials,  and  knowing  the  purpose  for  which 
plaintiff  desired  said  paints,  painters'  materials  and  pure 
raw  linseed  oil,  undertook  and  agreed  with  plaintiff  to 
furnish  her  with  said  paints,  painters'  materials  and 
pure  raw  linseed  oil,  to  be  used  and  applied  in  the 
painting  of  said  house,  and  before  the  delivery  of  said 
material  and  oil  to  plaintiff  she  paid  to  defendant  the 
sum  of  sixty-four  50-100  dollars,  the  amount  of  defend- 
ant's bill  therefor ;  that  an  examination  of  the  oil  so 
furnished  by  defendant  to  plaintiff,  being  impracticable 
from  the  nature  of  the  article,  plaintiff  relied  upon  the 
skill  and  judgment  of  defendant  to  supply  her  with  pure 
raw  linseed  oil  for  the  purpose  aforesaid  ;  that  after  such 
payment,  defendant  did  supply  to  plaintiff  an  oil  for  the 
purpose  aforesaid,  but  said  oil  so  supplied  was  not  pure 
raw  linseed  oil  as  defendant  had  contracted  as  above  to 
furnish  to  plaintiff  ;  that  plaintiff  employed  painters  of 
reasonable  skill  and  care  to  mix  and  apply  the  paints 
and  oil  so  furnished  as  aforesaid  by  defendant  to  plain- 
tiff for  the  purpose  of  painting  said  house,  and  that  said 
painters  mixed  and  applied  said  paints  and  oils  with 
reasonable  skill  and  care  to  said  house  ;  that  said  oil  so 
supplied  by  defendant  to  plaintiff  not  being  pure  raw 
linseed  oil,  as  defendant  had  undertaken  and  agreed  to 
supply  plaintiff  as  aforesaid,  when  mixed  and  applied 
with  the  paints  to  said  house  as  aforesaid,  the  paint  did 
not  dry  out  in  a  reasonable  time,  but  remained  soft  and 
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sticky  for  a  long  time  thereafter,  to-wit,  eight  months, 
and  that  since  said  paint  has  begun  to  dry  out  the  color 
thereof  has  changed,  so  that  said  house  is  in  a  worse 
condition  than  before  it  was  painted,  as  above  set  out, 
and  that  the  slats  in  the  blinds  to  the  windows  of  said 
house,  which  were  painted  with  said  paints  and  oils, 
have  become  so  gummy  as  to  be  fixed  and  immovable, 
utterly  destroying  their  value  as  blinds  of  that  charac- 
ter. That  in  consequence  of  the  oil  aforesaid  not  being 
pure  raw  linseed  oil,  the  paints  and  other  material  with 
which  it  was  mixed  for  the  purpose  of  painting  said 
house  were  rendered  worthless  and  unsuitable  for  said 
purpose." 

To  each  count  of  the  complaint  the  defendant  inter- 
posed the  following  grounds  of  demurrer  :  1.  The  alle- 
gations of  the  complaint  show  no  cause  of  action  against 
the  defendant.  2.  It  sufficiently  appears  that  the  de- 
fendant is  not  a  manufacturer,  but  is  a  merchant,  and 
sold  the  oils  or  paints  or  materials,  alleged  to  have  been 
purchased  by  the  plaintiff,  in  the  regular  course  of  bus- 
iness. 3.  It  is  not  alleged  that  the  defendant  warranted 
that  the  oils,  paints  or  materials  were  fit  or  suitable  for 
the  particular  purpose  for  which  the  plaintiff  desired  to 
use  them.  4.  It  does  not  appear  but  that  the  defendant, 
in  good  faith,  delivered  to  the  plaintiff  the  oils  and  paints 
purchased  by  her,  and  that  the  same  were  accepted  and 
received  by  her.  5.  It  sufficiently  appears  from  the 
allegations  of  the  complaint  that  the  defendant  did  de- 
liver to  the  plaintiff  the  oils  or  paints  or  materials  pur- 
chased by  her,  and  the  same  were  accep^^^ed  by  the  plain- 
tiff, without  any  warranty  on  defendant's  part  as  to  the 
quality  or  suitableness  of  such  material.  6.  The  dam- 
ages claimed  in  the  complaint  are  too  remote.  7.  That 
it  is  alleged  as  a  conclusion  that  it  was  impracticable  for 
the  plaintiff  to  inspect  the  paints  and  oils  purchased  of 
the  defendant,  but  no  sufficient  facts  are  stated  to  enable 
the  court  to  say  whether  or  not  an  inspection  was  im- 
practicable. 

The  court  sustained  the  demurrer,  and  to  this  ruling 
the  plaintiff  excepted.  From  the  judgment  of  the  court 
sustaining  the  demurrer  to  the  complaint,  the  plaintiff 
appeals,  and  assigns  this  ruling  as  error. 

Cassady,  Blackwell  &  Keith,  for  appellant. — 1,  The 
Vol,  114, 
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demurrers  based  on  the  objection  that  the  complaint  does 
not  allege  an  implied  or  express  warranty  originate  in  a 
misconception  of  the  language  thereof.  The  two  first 
counts  of  said  complaint  charge  that  defendant  agi'eed 
to  furnish  plaintiff  with  suitable  paints  and  oils,  &c.,  to 
paint  her  house,  and  that  the  material  so  furnished  was 
not  suitable.  This  is  simply  a  failure  of  defendant  to 
comply  with  its  contract.  It  does  not  require  the  aid  of 
either  an  implied  or  express  warranty  under  this  con- 
tract to  compel  defendant  to  furnish  suitable  material. 
The  obligation  of  the  contract  is  that  suitable  material 
shall  be  supplied  and  no  other  will  suffice.  A  contract 
for  the  purchase  of  personal  chattels  may  be  so  specific 
as  to  afford  the  purchaser  as  full  and  ample  redress  as 
he  would  have  by  an  express  warrant. — 10  Am.  &  Eng. 
Encyc.  Law,  101,  n.  4.  The  third  count  is  that  defendant 
agreed  to  supply  pure  raw  linseed  oil,  Ac,  and  failed  to 
do  so,  &c.  The  same  argument  applies  to  this  count  as 
to  the  two  above. 

2.  Conceding  now  for  the  sake  of  argument  that  plain- 
tiff can  not  recover  without  a  warranty  implied,  we 
think  the  complaint  sufficiently  states  such  a  case.  It 
alleges  that  defendant  was  a  dealer  in  paints,  oils  and 
painters'  materials,  and  was  informed  that  plaintiff  de- 
sired to  paint  her  house,  that  defendant  furnished  her. 
said  material  for  that  purpose,  and  that  plaintiff  relied 
upon  defendant's  skill  and  judgment  to  supply  said 
paints,  &c.  Here  are  stated  all  the  elements  necessary 
to  constitute  an  implied  warranty  as  shown  in  the  case 
of  Englehardt  v.  Clanton,  83  Ala.  336.  A  statement  in 
a  bill  of  parcels  for  a  quantity  of  oil  that  it  was  "winter 
pressed  sperm  oil,"  is  an  express  warranty  by  the  ven- 
dor that  such  oil  was  winter  pressed. — Osgood  v,  Lewis, 
13  Am.  Dec.  317.  A  sale  of  a  quantity  of  * 'prime  qual- 
ity oil"  amounts  to  a  warranty  that  the  article  sold 
agrees  with  the  description. — Hastings  v.  Lover  in  g,  13 
Am.  Dec.  420  ;  Benlsv.  Olmstead,  58  Am.  Dec.  150  ;  Note 
to  Bragg  v.  Morrill,  24  Am.  Rep.  105  ;  White  v.  Miller,  27 
Am.  Rep.  13  ;  Hawkins  v.  Pemberton,  10  Am.  Rep.  595 ; 
Wolcott  V,  Mount,  13  Am.  Rep.  438;  s.  c,  20  Am. 
Rep.  425. 

3.  An  acceptance  of  an  article  by  a  vendee,  where  in- 
spection is  impracticable,  does  not  disentitle  him  to  siie 
for  damages  for  its  failure  to  come  up  to  contract,— jf'or- 
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cheimer  v,  Stewart,  54  Am.  Rep.  30.  Plaintiff  having  a 
right  to  rely  according  to  the  complaint  on  defendant's 
judgment  and  skill,  and  that  it  would  supply  proper  ar- 
ticles, was  not  called  on  to  examine  the  articles  furnished. 
Where  a  count  sets  out  several  breaches,  and  one  of 
the  assignments  is  bad,  the  objection  should  be  taken  by 
motion  to  strike  such  assignment,  and  not,  as  in  this 
case  is  attempted  to  be  done,  by  demurrer.— jfiTennon  & 
Bro.  V.  West.  Un.  Tel.  Co.,  92  Ala.  399. 

John  B.  Knox,  contra.-^l.  The  allegation  that  the 
plaintiff  applied  to  the  defendant  to  purchase  paints, 
oils  and  painters'  materials  suitable  to  paint  her  house, 
and  that  defendant  agreed  to  furnish  these  materials  and 
did  furnish  materials,  whicl^  in  part,  it  is  alleged,  after- 
ward proved  unsuitable,  does  not,  under  any  of  the 
authorities,  amount  to  an  express  warranty.  To  hold 
otherwise  would  raise  an  express  warranty  in  almost 
every  sale  of  chattels.  Mere  representations  as  to  the 
quality  and  fitness  of  goods  do  not  constitute  a  war- 
ranty. The  purchaser  takes  the  risk  as  to  the  quality 
of  the  article  purchased,  unless  its  quality  was  expressly 
warranted  to  be  of  a  certain  character. —  Wetherill  v. 
NeiUon,  20  Pa.  St.  448,  59  Amer.  Dec.  741.  An  implied 
warranty  in  a  sale  of  a  chattel  does  not  arise  from  an 
affirmation  of  soundness  which  proves  to  be  unfounded. 
A  naked  averment  of  such  a  fact  is  neither  in  itself  a 
warranty,  nor  sufficient  evidence  of  one. — McFarland  v. 
Newman,  9  Watts  55,  34  Amer.  Dec.  497;  Dickson  v. 
Jordan,  11  Ired.  Law,  166,  53  Amer.  Dec.  405. 

2.  Where  the  goods  or  chattels  are  not  sold  by  a  man- 
ufacturer, or  by  sample,  and  are  easy  of  access  and  open 
to  inspection,  in  the  absence  of  fraud  in  the  transaction, 
there  is  no  well  considered  case,  either  American  or  Eng- 
lish, which  has  come  to  our  attention,  which  exempts 
the  purchaser  from  the  operation  of  this  rule  of  the  com- 
mon law  ;  in  such  case  there  is  no  implied  warranty  as 
to  the  quality  of  the  article,  or  that  it  is  useful  or  suit- 
able for  the  purpose  for  which  it  is  purchased  ;  and  this 
is  so  notwithstanding  the  vendor  may  have  knowledge 
of  the  use  intended  to  be  made  of  it  by  the  purchaser. 
Barnard  v.  Kellogg,  10  Wall.  383  ;  Moses  v.  Mead,  1  Denio 
378,  43  Amer.  Dec.  676  ;  Hotvard  v.  Hoey,  23  Wend.  360, 
Vol.  114. 
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35  Amer.  Dec.  572  ;  Dickson  v,  Jordan,  11  Ired.  Law  166, 
53  Amer.  Dec.  403. 

3.  It  is  not  at  all  material,  so  far  as  the  purchaser  is 
concerned,  that  a  defect  which  afterwards  develops  was 
latent  and  incapable  of  discovery  by  inspection,  nor  that 
the  inspection,  if  undertaken,  would  be  attended  with 
great  diflSculty  and  expense  and  loss  of  time.  If  he  is 
unwilling  to  make  the  inspection  and  considers  it  unsafe 
to  buy  without  one,  he  can  protect  himself  by  demanding 
a  warranty ;  and  if  he  fails  to  do  so,  he  can  not  ask  the 
law  to  imply  one  in  his  favor  and  for  his  protection. 
Bragg  v.  Morrill,  49  Vt.  45,  24  Amer.  Rep.  102 ;  Hyatt  v. 
Boyle,  5  Gill  &  John.  110,  25  Amer.  Dec.  276 ;  Reynolds 
V.  Palmer,  21  Fed.  Rep.  433. 

4.  Nor  does  the  doctrine  of  caveat  emptor  any  the  less 
apply  because  the  goods  purchased  were  purchased  for 
a  particular  purpose,  and  known  by  the  vendor  to  be 
purchased  for  such  purpose.  Notwithstanding  this  fact, 
in  the  absence  of  an  express  warranty,  there  is  no  im- 
plied warranty  that  the  goods  are  either  merchantable 
or  suitable  for  the  purposes  for  which  they  are  pur- 
chased.— Bartlett  v.  Hoppockj  34  N.  Y.  118,  88  Amer. 
Dec.  428;  Wright  v.  Hart,  18  Wend.  449;  Deming  v. 
Foster,  42  N.  H.  165 ;  Mason  v.  Campbell,  15  Gratt.  572 ; 
Kohlv.  LindUy,  39  111.  196  ;  Dickinson  v.  Gay,  7  Allen  89, 
83  Amer.  Dec.  656  ;  Douncev,  Dow,  64  N.  Y.  411 ;  How- 
ard v.  Emerson,  110  Mass.  320,  14  Amer.  Rep.  608 ;  Lind- 
ley  V,  Hunt,  22  Fed.  Rep.  52  ;  Ryan  v,  Ulmer,  108  Pa.  St. 
332,  56  Amer.  Rep.  210;  Glass  Works  v.  Keystone  Coal 
Co,,  5  Atl.  Rep.  253  ;  Gironx  v.  Stedman,  14  N.  E.  Rep. 
528 ;  Swett  v.  Colgate,  20  John.  196,  11  Amer.  Dec.  266 
Kircher  v,  Conrad,  9  Mont.  191,  18  Amer.  St.  Rep.  731 
Kingsbury  v.  Taylor,  29  Me.  508,  50  Amer.  Dec.  607 
Mixer  V.  Cobarn,  11  Met.  559,  44  Amer.  Dec.  230;  Scott 
V.  Renick,  1  B.  Monroe  63,  35  Amer.  Dec.  177;  McFar- 
landv.  Newman,  9  Watts  55,  34  Amer.  Dec.  497. 

COLEMAN,  J. — The  plaintiff  (appellant)  purchased 
paints  and  oils  from  the  defendant  Drug  Company,  a 
dealer  in  such  articles  of  merchandise,  to  be  used  by  her 
in  painting  her  dwelling  house,  the  defendant  knowing 
the  use  for  which  said  articles  were  purchased.  The 
articles  were  delivered  to  plaintiff,  paid  for  and  used. 
Afterwards  the  plaintiff  discovered,  as  averred,  that  the 
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paints  and  oils  were  worthless  and  proved  an  injury  to 
the  building  instead  of  a  benefit.  She  sued  to  recover 
damages,  claiming  as  special  damages,  the  purchase 
money  paid  for  the  oils  and  paints,  the  amount  paid  to 
workmen  for  painting  the  house,  and  damage  done  to 
the  building  by  reason  of  the  inferior  material.  The 
liability  of  the  defendant  as  set  up  in  the  complaint,  was 
raised  by  demurrer. 

There  is  no  averment  in  either  count  of  the  complaint, 
that  the  defendant  manufactured  the  articles  sold,  or 
perpetrated  a  fraud  in  the  sale  of  the  articles,  or  knew 
that  they  were  unsuitable  for  the  purposes  for  which 
they  were  intended.  There  is  an  averment  that  the  de- 
fendant was  a  dealer  in  paints  and  oils,  and  knew 
the  purposes  for  which  they  were  purchased,  and 
'  *  undertook  and  agreed  to  supply  suitable  paints  and 
oils,''  which  he  failed  to  do.  There  is  also  an  averment 
that  plaintiff  did  not  know  before  use  the  quality  of  the 
materials  purchased,  that  it  was  impracticable  to  dis- 
cover the  quality,  and  she  relied  upon  the  judgment  and 
skill  of  the  defendant  to  furnish  suitable  articles  for 
painting  her  building.  In  one  count  it  is  averred  that 
defendant  "  undertook  and  agreed  to  supply  *pure  lin- 
seed oil,'  and  that  the  oil  furnished  was  not  pure  lin- 
seed oil."  The  complaint  nowhere  avers  an  express 
warranty  as  to  the  quality  of  the  articles  purchased,  nor 
any  distinct  affirmation  or  representation  of  the  quality 
of  the  paints  and  oils. 

The  cause  of  action  is  based  upon  the  averment,  that 
the  quality  was  inferior  to  that  the  defendant  undertook 
and  agreed  to  supply  to  plaintiff,  and  that  they  were 
unsuitable  for  the  purposes  intended.  The  liability  of 
the  defendants  depends  upon  two  questions.  The  first 
is,  whether  a  vendor  who  is  a  dealer  in  certain  articles 
of  merchandise,  by  virtue  of  the  fact  that  he  is  a  dealer, 
is  held  to  an  implied  warranty  of  the  quality  of  the  ar- 
ticle sold,  when  he  knows  the  purposes  for  which  it  is 
intended,  and  the  purchaser  relies  upon  his  judgment 
and  skill  ?  and  if  not,  does  the  common  law  doctrine  of 
^ ^caveat  emptor^'  apply  to  a  purchaser  who  fails  to  exact 
an  express  warranty,  but  relies  upon  the  agreement  of 
the  vendor,  to  supply  articles  suitable  for  certain  pur- 
poses for  which  he  knows  they  are  purchased,  under  the 
facts  averred  in  the  complaint  ?     Upon  this  last  propo- 
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sition,  we  think  it  clear,  that  where  a  vendor  agrees  to 
furnish  articles  of-  a  certain  kind  and  quality,  the  pur- 
chaser may  refuse  to  receive  and  pay  for  any  which  do 
not  correspond  with  those  agreed  to  be  furnished  ;  but  if 
he  actually  receives  them  and  uses  them,  so  that  they 
cannot  be  returned,  there  being  no  express  warranty, 
will  the  law  imply  a  warranty,  or  allow  the  purchaser 
after  using  them  to  repudiate  the  contract  ?  Action  for 
breach  of  covenant  is  not  an  avoidance  of  the  contract, 
and  the  suit  is  maintainable  only  upon  the  ground  that 
it  is  founded  upon  the  breach  of  a  valid  contract.  The 
rule  of  the  civil  law  is,  ^^ caveat  venditor, ^^  while  Xhsit  ot 
the  common  law  is  ^ ^caveat  emptor.'*  Under  the  civil 
law,  unless  the  seller  stipulated  against  a  warranty,  he 
was  bound  by  an  implied  warranty  of  the  quality  of  the 
article  sold.  Under  the  common  law  to  hold  a  seller 
bound  for  the  quality  of  the  goods  sold,  it  was  necessary 
to  require  of  him  a  warranty.  It  is  much  easier  to 
apply  the  doctrine  of  the  civil  law  as  construed  by  the 
courts,  than  that  of  the  common  law  as  interpreted  and 
applied  in  many  courts,  both  in  the  United  States  and 
England.  A  very  extended  discussion,  with  many  cita- 
rions,  may  be  found  in  10  Am.  &  Eng.  Encyc.  of  Law, 
under  subject  of  Implied  Warranty,  and  in  Vol.  28  of 
same  work,  under  subject  of  Warranty  generally.  In  the 
case  of  Barnett  v.  Stanton,  2  Ala.  181,  it  was  declared  that 
a  purchaser  cannot  recover  for  a  defect  in  the  quality  of 
the  property  sold,  except  under  special  circumstances, 
unless  he  show  the  seller  warranted  the  thing  sold,  or 
concealed  or  fraudulently  represented  its  qualities .  This 
principle  was  reaffirmed  in  Armstrong  v,  Bufford,  51  Ala. 
410,  and  in  the  case  of  Farrow  v.  Andreivs,  69  Ala.  96,  it 
was  declared  *'that  in  the  sale  of  goods  by  one  who  was 
not  shown  to  be  a  manufacturer,  there  was  no  implied 
warranty,  that  it  was  reasonably  adapted  to  the  purposes 
for  which  it  was  purchased.  In  such  a  sale,  like  that  of 
any  other  merchandise,  the  law  exacts  from  the  seller 
only  good  faith  and  fair  dealing."  It  is  fairly  inferable 
from  the  facts  of  the  case  as  reported,  tliat  the  plaintiffs 
were  dealers.  There  is  an  entire  absence  of  evidence  re- 
ported in  the  case,  to  show  that  the  purchaser  informed 
the  seller  of  the  purposes  for  which  the  goods  were  in- 
tended. In  Perry  v.  Johnston,  59  Ala.  648,  the  law  is 
stated  as  follows:    "It  is  doubtless  true,  as  a  general 
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rule,  that  on  a  sale  of  an  existing  thing,  which  is  present 
and  open  to  the  inspection  and  examination  of  the  pur- 
chaser, there  is  no  implied  warranty  of  its  fitness  for  any 
particular  use. — Deming  v.  Foster,  42  N.  H.  174. 
But  if  the  vendor  is  informed  the  vendee  is  purchasing 
the  thing  for  a  particular  use,  and  its  fitness  for  that  use 
is  the  element  of  value  to  the  purchaser,  a  representation 
by  him  of  its  fitness  is  an  implied,  if  not  an  express  war- 
ranty." In  this  case  the  sale  was  that  of  a  Jersey  bull, 
bought  for  breeding  purposes.  It  does  not  appear  that 
the  seller  was  a  dealer,  and  the  principle  announced  held 
the  vendor  responsible  upon  a  warranty  because  of  the 
representation  made  of  its  suitableness,  without  refer- 
ence to  the  question  of  fraud  or  deceit. 

In  the  case  of  Gachet  v.  Warren,  72  Ala.  288,  the  ap- 
pellant sold  to  the  plaintiff  two  hundred  and  fifty  bushels 
of  **rust  proof  oats."  The  oats  were  delivered  and  paid 
for.  The  defendant  seems  to  have  been  a  dealer  in  the 
sale  of  oats,  and  knew  the  purposes  for  which  they  were 
purchased.  The  plaintiff's  crop  of  oats  failed  because 
of  rust,  and  he  sued  to  recover  damages  upon  an  implied 
warranty.  This  case  with  others  is  relied  upon  by  ap- 
pellee to  sustain  the  action  of  the  court  in  sustaining  his 
demurrer  to  the  plaintiff's  complaint.  The  jury  found 
from  the  evidence,  that  the  defendant  agreed  to  sell 
'*rust  proof  oats,"  and  that  the  oats  sold  and  delivered 
to  the  plaintiff  were  *'rust  proof  oats."  This  court 
held,  that  if  the  defendant  agreed  to  sell  to  the  plaintiff 
a  species  or  kind  of  oats  known  as  '^rust  proof  oats," 
and  did  sell  such,  there  was  no  breach  of  the  warranty. 
The  effect  of  the  decision  was,  that  a  sale  of  "rustproof 
oats"  could  not  imply  more  than  a  warranty  on  the  part 
of  the  dealer,  that  they  were  of  the  species  known  as 
'*rust  proof  oats,"  and  not  a  warranty  of  quality.  The 
law  is  thus  stated  :  '  'Where  a  manufacturer,  or  a  dealer, 
contracts  to  supply  an  article  he  manufactures  or  pro- 
duces, or  in  which  he  deals,  to  be  applied  to  a  particular 
purpose,  so  that  the  buyer  necessarily  trusts  to  the  judg- 
ment or  skill  of  the  manufacturer  or  dealer,  there  is,  in 
that  case,  an  implied  terra  of  warranty,  that  it  shall  be 
reasonably  fit  for  the  purpose  to  which  it  is  to  be  ap- 
plied.— Pacific  Guano  Co.  v.  Mullen,  66  Ala.  582;  Ben- 
jamin on  Sales,  §  157.  But,  if  a  manufacturer,  or 
dealer,  contracts  to  sell  a  known  and  described  thing, 
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although  he  may  know  the  purchaser  intends  it  for  a 
specific  use,  if  he  delivers  the  thing  sold,  there  is  no  im- 
plied warranty,  that  it  will  answer,  or  is  suitable  for  the 
specific  use  to  which  the  purchaser  intends  applying  it. 
Chanter  v.  Hopkins^  4  M.  &  W.  399 ;  Hoe  v,  Sanbone^  21 
N.  Y.  552 ;  Bartleit  v.  Hoppock,  34  N.  Y.  118 ;  Bounce  v. 
Dow,  64  N.  Y.  411;  Port  Carbon  Iron  Co.  v.  Groves,  68 
Penn.  149  ;  Gosler  v.  Eagle  Sugar  Refinery,  103  Mass.  331 ; 
1  Pars.  Contr.  586."  The  word  "dealer"  is  contained 
in  the  quotation  from  Benjamin,  section  157,  but  the 
word  **dealer"  is  not  in  the  Alabama  case,  66  Ala.,  supra, 
cited,  but  only  *  "manufacturer." 

In  the  case  of  Englehardt  v,  Clanton,  83  Ala.  336,  after 
stating  the  rule  applicable  to  manufacturers,  it  is  said  : 
**The  same  rule  extends  to  dealers  in  articles  sold  for  a 
special  use  or  purpose."  Citing  2  Benjamin  on  Sales, 
§§  988,  995;  Perry  v.  Johnston,  59  Ala,  supra.  Says  the 
opinion  :  '  *The  circumstances  to  an  implied  warranty  in 
such  cases  are,  that  the  seller  shall  be  a  manufacturer  or 
dealer,  shall  have  information  of  the  particular  use  for 
which  the  article  is  intended,  and  the  purchaser  trust  to 
the  skill  of  the  manufacturer  or  dealer  from  necessity, 
or  other  sufficient  cause,  and  not  on  his  own  judgment." 

In  the  28th  Volume  of  Am.  &  Eng.  Encyc.  of  Law,  p. 
757,  the  law  is  stated  as  follows  :  "If  the  vendee  buys 
an  article  for  a  particular  use,  which  is  known  to  the 
vendor  at  the  time,  and  he  assures  the  vendee  that  the 
'article  is  all  right,'  or  uses  equivalent  language,  his 
assurance  or  representation  amounts  to  a  warranty  that 
the  article  is  reasonably  fit  for  the  use  for  which  the 
vendee  desires  it ;  thie  vendee  would  naturally  so  under- 
stand it,  and  the  vendor  must  be  presumed  to  have 
intended  it  so.  But  when  the  vendor  delivers  goods  of 
the  character  and  quality  represented,  the  vendee  can 
not  defend  upon  the  ground  that  they  are  unsuitable  for 
the  purposes  for  which  he  desired  them." 

The  principle  that  a  manufacturer  is  held  to  an  im- 
plied warranty  of  quality  is  based  upon  the  fact  that  he 
must  know  the '* make-up"  of  the  article  sold  by  him. 
The  law  does  not  presume  that  a  mere  dealer  is  pos- 
sessed of  the  same  information  as  a  manufacturer,  and 
the  same  reason  for  the  rule  does  not  exist  as  to  a  mere 
dealer. 

There  may  be  apparent  exceptions  in  some  cases,  as 
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druggists,  &c.  Every  vendor,  whether  he  be  a  dealer 
or  not,  is  responsible  for  his  representation  or  aflfirma- 
tion  as  to  quality,  which  are  more  than  expressions  of 
opinion  and  which  are  relied  upon,  and  upon  which 
the  party  purchasing  has  the  right  to  rely.  Says  Mr. 
Benjamin  (Benj.  on  Sales,  p.  485)  :  "If  a  man  buy  an 
article  for  a  particular  purpose  made  known  to  the  seller 
at  the  time  of  the  contract,  and  rely  upon  the  skill  or 
judgment  of  the  seller  to  supply  what  is  wanted,  there 
is  an  implied  warranty  that  the  thing  sold  will  be  fit  for 
the  desired  purpose ;  alikr,  if  the  buyer  purchases  on 
his  own  judgment."  This  principle  does  not  depend 
upon  the  fact  that  the  vendor  is  a  dealer,  but  the  war- 
.  railty  may  arise  from  the  character  of  the  article  and 
circumstances  of  the  contracting  parties,  whether  the 
seller  be  a  dealer  or  not.  The  purchaser  may  have  had 
no  opportunity  to  examine  the  article,  or  if  subject  to 
examination  and  in  fact  examined,  he  may  not  possess 
the  requisite  information  to  enable  him  to  determine.  In 
such  a  case,  if  the  vendor  affirms  or  represents  the 
quality  of  the  goods,  as  a  fact,  he  is  bound  by  such 
representation  or  affirmation ;  or  if  under  such  circum- 
stances knowing  the  use  intended,  he  undertakes  and 
agrees  to  furnish  an  article,  not  merely  in  kind,  but  such 
as  may  be  suitable  for  the  purposes  intended,  he  will  be 
bound  by  such  undertaking,  whether  he  be  a  dealer 
or  merely  a  seller.  But  if  the  purchaser  exercises  and 
relies  upon  his  own  judgment  in  the  selection  of  the 
articles  and  purchases  accordingly,  there  is  no  warranty. 
The  complaint  in  the  case  at  bar  avers  that  the  seller 
was  a  dealer  in  paints  and  oils.  The  complaint  does  not 
merely  aver  an  undertaking  on  the  part  of  the  defend- 
ant to  supply  her  with  paint  and  oils,  but  avers  that  it 
undertook  and  agreed  to  supply  paints  and  oils  of  cer- 
tain qualities,  to-wit,  such  as  were  suitable  to  be  used 
in  painting  her  house,  and  this  is  followed  by  an  aver- 
ment of  a  breach  of  the  agreement,  stating  wherein 
they  were  defective.  A  warranty  of  quality  by  a  vendor, 
whether  expressed  or  implied,  is  collateral  to  the  main 
contract.  A  cause  of  action  based  upon  the  breach  of 
the  warranty,  is  not  the  same  as  the  cause  of  action 
founded  upon  the  breach  of  the  contract  of  sale  itself. 
If  the  vendor  does  not  deliver  the  article  he  undertook 
and  agreed  to  furnish,  he  is  guilty  of  a  breach  of  hia 
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contract,  and  the  purchaser  need  not  receive  it ;  or  if 
delivered  and  used,  when  sued,  the  purchaser  may  set 
up  breach  of  contract  unless  he  has  waived  his  right  of 
action  for  the  breach ;  or  if  the  article  delivered,  used 
and  paid  for,  was  of  such  a  character,  that  the  pur- 
chaser did  not  detect  that  it  did  not  correspond  with  the 
article  purchased,  and  the  vendor  undertook  and  agreed 
to  deliver,  he  may  then  sue  for  breach  of  contract.  As 
we  have  seen,  in  the  case,  of  the  **rust  proof  oats," 
where  the  purchase  is  of  a  kind  or  species,  a  delivery  of 
the  species  is  a  correspondence  or  compliance  with  the 
contract ;  and  in  the  case  of  the  Jersey  bull,  the  species 
was  delivered,  but  there  was  no  correspondence  in  the 
quality  affirmed,  the  defect  being  of  such  a  character 
that  it  could  not  be  detected  except  by  the  use.  The 
complaint  in  the  present  action  is  so  framed,  that  to 
entitle  the  plaintiff  to  recover,  she  must  prove  the  con- 
tract as  laid,  and  the  breach  thereof.  She  can  not  re- 
cover on  an  implied  warranty.  The  averment  that  the 
defendant  was  a  "dealer"  adds  nothing  to  its  suflB- 
ciency,  nor  will  this  averment  and  proof  of  it  authorize 
a  recovery  on  less  evidence,  than  if  the  vendor  had  been 
other  than  a  "dealer."  The  complaint  is  for  a  breach 
of  the  contract  of  sale,  and  not  for  a  breach  of  warranty 
collateral  to  the  contract. 

The  second  and  third  counts  contain  a  statement  of 
facts  from  which  it  may  be  that  an  implied  warranty 
might  arise,  but  each  of  the  counts  specifically  avers  a 
contract  of  sale  and  purchase,  and  the  breach  of  the 
contract  as  distinguished  from  an  implied  warranty  is 
counted  on  as  the  cause  of  action.  We  construe  the 
counts  according  to  their  legal  effect,  without  reference 
to  the  purpose  of  the  pleader. 

The  ground  of  demurrer  that  the  damages  sought  to 
be  recovered  are  too  remote,  apply  to  all  the  damages 
sued  for.  Some  of  them  clearly  are  not  remote.  We  are 
of  opinion  the  court  erred  in  sustaining  the  demurrer  to 
the  complaint. 

Reversed  and  remanded. 
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Iii4~88l        Bill  in  Equity  by   Sureties  to  enforce  Set-off  hdd  by  their 

PrincipaL 

1.  Assignment  of  non-negotiable  obligations;  right  of  assignee  and 
original  debtor ;  defenses  protected  prior  to  notice. — ^Both  under  the  gen- 
eral law  and  our  statute  (Code  of  1886,  §  1765),  a  debtor,  whose  ob- 
ligation is  not  governed  by  the  law  merchant,  is,  as  against  the  as- 
signee of  his  obligation,  protected  in  all  payments,  sets-off,  discounts 
or  other  defenses  held,  owned  or  acquired  by  him  against  the  as- 
signor (the  original  creditor)  prior  to  notice  of  the  transfer  or 
assignment. 

2.  Assignment  of  judgment)  entry  on  record  does  not  constitute  notice 
thereof  to  defendant. — The  entry  of  the  transfer  of  a  judgment  upon 
the  record  of  said  judgment  does  not  operate  as  notice  to  the  defend- 
ant therein  of  such  asssignment ;  nor  does  the  statute  (Code  of  1886, 
^  2927)  giving  to  the  assignee  of  a  judgment  or  decree,  the  assignment 
to  whom  is  entered  on  the  judgment  record,  the  right  to  have  execu- 
tion issued  thereon  for  his  use,  whether  plaintiff  be  living  or  dead,  make 
the  entry  of  such  transfer  notice  to  the  defendant  of  the  assignment. 

3.  Sam^;  void  if  for  security  merely  y  though  absolute  inform. — Where 
a  transfer  or  assignment  of  a  judgment,  though  absolute  and  unqual- 
ified in  form,  is  in  fact  made  merely  as  security  for  the  indebtedness 
of  the  assignor,  there  is  a  reservation  of  a  benefit  to  the  assignor, 
and  such  assignment  is  void  as  to  other  creditors. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  by  the  appellants  as 
sureties  of  their  insolvent  principal,  Erail  Lesser,  against 
the  appellees ;  and  sought  to  have  granted  to  them  the 
benefit  of  a  set-ofF  held  by  their  principal.  The  facts  of 
the  case  are  sufficiently  stated  in  the  opinion. 

On  the  final  submission  of  the  cause,  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainants 
were  not  entitled  to  the  relief  prayed  for,  and  ordered 
their  bill  dismissed.  From  this  decree  the  complainants 
appeal,  and  assign  the  rendition  thereof  as  error. 

Cabaniss  &  Weakley,  for  appellants. — 1.  This  bill  is 
not  brought  by  the  principal,  E .  Lesser,  but  by  his  sure- 
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ties,  he  being  insolvent ;  and  its  equity  rests  upon  the 
right  of  sureties  of  an  insolvent  principal,  in  a  court  of 
equity  to  avail  themselves  of  such  defenses,  including 
sets-off,  as  are  possessed  by  the  principal.  This  equity  . 
ivas  fully  recognized  and  declared,  in  this  very  case, 
upon  a  former  appeal. — Scholze  v.  Steiner,  100  Ala.   148. 

2.  Notice  to  a  judgment  debtor  of  a  transfer  of  the 
judgment  is  required  to  cut  off  defenses  against  the 
claim,  such  as  sets-off  acquired  before  notice  of  the  trans- 
fer. Section  2927  of  the  Code  is  not  a  statute  of  regis- 
tration, and  was  not  intended  to  change  the  law  upon 
the  subject  of  notice  to  the  judgment  debtor.  The  stat- 
ute is  simply  a  regulation  of  the  issuance  of  execution, 
and  the  record  is  simply  for  the  guidance  of  the  officer 
issuing  the  writ.  It  is  not  intended  to  affect  the  rights 
of  parties  beyond  that.  The  only  effect  given  the  trans- 
fer by  the  statute  is,  '"that  the  assignee  may  have  exe- 
cution thereon,  in  the  name  of  the  plaintiff  for  his  use, 
whether  the  plaintiff  be  living  or  dead."  It  has  been 
made,  and  is  now  the  duty  of  a  transferee,  who  desires 
to  perfect  the  transfer  as  against  the  debtor,  to  give  him 
timely  notice. — Henry  v.  Brothers,  48  Pa.  St.  70 ;  John- 
son V.  Bain,  4  So.  Rep.  (La.)  163 ;  Moorer  v.  Moorer,  87 
Ala.  545.  The  statute  afforded  a  merely  cumulative 
method  of  transfer,  entitling  the  assignee  to  an  exe- 
cution, for  his  use,  whereas,  theretofore,  and  still,  as 
respects  other  methods  of  assignment,  verbal  or  written, 
he  would  sue  out  execution  in  the  name  of  the  assignor, 
although  such  execution  so  sued  out  would  be  beyond 
the  assignor's  control. — Gardner  v.  Mobile  &  N,  W,  Ii,R. 
Co.,  102  Ala.  636;  2  Brick.  Dig.  153,   §§  308-313. 

3.  Lesser,  having  had  no  notice  of  the  transfer  of  the 
judgment  against  him,  his  purchase  of  the  judgment 
against  Herman  Scholze  is  available  as  a  set-off.  Lock- 
wood  V,  Bates,  12  Am.  Dec.  121,  is  directly  in  point.  The 
transfer  of  a  judgment,  like  other  choses  in  action,  is 
inoperative  as  to  the  debtor  until  notice  to  him. — Galla- 
gher r.  Caldwell,  60  Am.  Dec.  85 ;  Smith  v.  Ewer,  60  Am. 
Dec.  73.  Speaking  of  notice  of  the  assignment  of  a  chose 
in  action,  Mr.  Wade  says  :  **Even  after  the  assignment 
has  been  made,  the  debtor  being  ignorant  of  the  fact,  will 
be  .protected  in  making  payment  of  the  debt  in  whole 
or  in  part,  or  in  any  set-off  to  the  demand  he  may  have 
acquired." — ^Wade  on  Notice,  §  431;  Harwell  v.  Steel,  17 
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Ala.  372.  Until  notified  of  the  transfer,  the  debtor  "is 
entitled  to  regard  the  assignor  as  the  owner,  and  may 
accept  a  release  from  him  or  purchase  a  debt  which  he 
owes  and  use  it  as  a  set-off. — 1  Am.  &  Eng.  Encyc.  of 
Law,  480 ;  2  Pomeroy's  Eq.,  153,  §  704.  A  transferred 
judgment  may  be  used  by  a  debtor  as  a  valid  set-oflF. 
It  will  even  support  a  plea  of  set-off. — Skipper  v.  Stokes, 
42  Ala.  255 ;  Loudon  v.  Tiffany,  5  Watts  &  S.  367.  The 
right  of  set-off  of  judgments  now  exists  by  express  stat- 
utory declaration. — Ex  parte  Lehman,  Durr  &  Co.,  59  Ala. 
631 ;  Byder  v.  Johnson,  20  Pa.  St.  190. 

4.  The  transfer  from  Herman  to  Robert  Scholze  was 
fraudulent,  because  made  by  an  insolvent  debtor,  and 
absolute  in  form,  although  intended  merely  as  a  security 
for  a  debt.  Here  there  appears  a  parting  with  an  asset 
apparently  absolutely ;  but  while  tied  up  from  creditors, 
there  is  a  secret  agreement  or  understanding,  entitling 
the  debtor  to  have  it  back  if  he  should  otherwise  pay 
the  debt.  The  debt  to  Robert  remained  of  force  all  the 
while.  Robert  Scholze  could  resort  to  all  remedies  to 
collect  the  debt  out  of  other  property  of  Herman,  and  if 
he  did  so,  the  pledged  judgment  would  be  released  to 
the  debtor,  Herman,  but  upon  the  record  it  would  stand 
as  the  absolute  property  of  Robert.  Such  agreements 
tend  to  hinder,  delay  and  defraud  creditors,  and  have 
always  been  condemned  by  our  decisions.  It  is  of  no 
consequence  that  the  pledged  property  was  not  worth  as 
much  as  the  debt.  Upon  the  answer  of  the  defendant, 
Robert  Scholze,  as  amended  at  the  hearing,  and  upon 
his  undisputed  evidence,  wherein  he  states  not  a  dollar 
of  his  debt  was  extinguished  by  the  transfer,  the  assign- 
ment was  fraudulent  and  void  as  to  creditors. — Bryant 
V.  Vonnq,  21  Ala.  264  ;  Hartahoni  v.  Williams,  31  Ala. 
149 ;  Sims  r.  Gaines,  64  Ala.  392. 

J.  M.  McMaster  and  S.  L.  Weaver,  contra, — The 
only  question  in  this  case  is  the  validity  of  the  assign- 
ment of  judgment  in  favor  of  Herman  Scholze  against 
Emil  Lesser  to  Robert  Scholze,  on  16th  of  June,  1890. 
There  is  no  evidence  that  the  transfer  was  made  in  se- 
cret trust,  so  the  allegations  of  the  bill  must  fall.  If 
there  is  any  evidence,  the  answer  fully  denies  it,  is  re- 
sponsive and  not  overcome  bv  the  evidence. — Anderson 
r.  J/cIai/,  32  Ala,  471, 
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It  is  admitted  that  the  purchase  of  the  Allen  and  Tay- 
lor judgment  against  Herman  Scholze  was  made  by  Les- 
ser four  days  later,  20th  of  June,  1890,  after  entry  of 
the  transfer  of  the  judgment  in  favor  of  Robert  Scholze. 
The  entry  was  recorded  on  the  judgment  entry  accord- 
ing to  law,  easily  accessible,  and  any  reasonable  dili- 
gence and  care  would  have  afforded  notice.  In  fact,  it 
was  their  duty  to  examine  the  judgment  entry.  There 
was  no  intent  to  hinder  and  delay  creditors,  and  it  is 
admitted  that  the  debt  to  Robert  Scholze  was  legal  and 
valid,  and  he  in  no  way  participated  therein. — Pollock 
r.  J/ei/er,  96  Ala.  172;  Cooper  v.  Berney  Nat.  Bank^  99 
Ala.  124. 

HEAD,  J. — On  June  3,  1890,  Herman  Scholze  recov- 
ered a  personal  judgment,  in  the  city  court  of  Birming- 
ham, against  Emil  Lesser,  from  which  Lesser  appealed 
to  this  court,  the  complainants  in  the  present  bill  be- 
coming his  sureties  on  the  appeal  and  supersedeas  bond. 
In  June,  1891,  this  judgment  was  affirmed,  this  court 
rendering  the  usual  personal  judgment  upon  the  bond, 
against  the  appellant  and  his  sureties.  On  June  16, 
1890,  Herman  Scholze  entered  upon  the  record  adjacent 
to  the  minute  entry  of  the  judgment  of  Scholze  r.  Lesser^ 
the  following  transfer:  "For  and  in  consideration  of 
my  indebtedness  to  Robert  Scholze  in  the  sum  of  five 
hundred  dollars,  evidenced  by  my  promissory  note  to 
him,  I  hereby  transfer  and  assign  to  the  said  Robert 
Scholze  the  judgment  for  $322.30,  rendered  in  this  c:«se  on 
the  3rd  day  of  June,  1890."  Dated  June  16, 1890  ;  signed^ 
by  H.  Scholze,  and  attested  by  the  clerk.  Robert  Scholze' 
was  then  in  Tennessee,  where  he  resided. 

Prior  to  this,  to-wit,  September  5,  1889,  Allen  &  Tay- 
lor had  recovered  a  personal  judgment  against  Herman 
Scholze,  for  $105.67,  and,  on  June  20,  1890,  Lesser  pur- 
chased that  judgment,  for  the  purpose  of  using  it  as  a 
set-oflf  to  the  judgment  Herman  had  recovered  against 
him.  At  the  time  of  this  purchase.  Lesser  had  no 
knowledge  or  notice  of  the  transfer  of  the  judgment 
against  him  to  Robert  Scholze,  or  of  any  prior  agree- 
ment between  Herman  and  Robert  Scholze  that  it  should 
be  so  transferred,  unless  tlie  said  registry  of  the  trans- 
fer on  the  record  of  the  city  court,  aforesaid,  constituted 
notice. 
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Both  Lesser  aud  Herman  Scholze  were  insolvent,  and 
Robert  Scholze  being  about  to  coerce  payment  of  the 
affirmed  judgment,  by  execution,  from  the  complainants 
— Lesser's  sureties  on  the  appeal  bond — they  filed  this 
bill  to  set  off  the  Allen  &  Taylor  judgment,  purchased 
and  owned  by  Lesser,  as  aforesaid,  against  the  judg- 
ment so  being  sought  to  be  enforced  against  them. 

There  can  be  no  doubt  that  the  rule  is  general,  that  a 
debtor,  whose  obligation  is  not  governed  by  the  law- 
merchant,  is  protected  against  the  assignee  of  the  obli- 
gation, in  all  payments,  sets-off,  discounts  or  other  de- 
fenses held,  owned  or  acquired  by  him  against  the  ori- 
ginal creditor — the  transferror — prior  to  notice  of  the 
transfer.     It  is  so,  both  under  the  general  law  and  our 
statute. — Code    of    1886,    §  1765.     That  section  mani- 
festly intends  to  include  all  actionable  obligations    (in- 
cluding judgments) ,  except  such  as  are  governed  by  the 
commercial  law,  and  paper  issued  to  circulate  as  money. 
There     are    no     citations    in     brief    for    appellees    to 
the    contrary,     and     we     suppose     they     do    not     in- 
tend   to    dispute    these    propositions.      If    authorities 
are  wanting  they  may  be  found  on  the  brief  of  appel- 
lants' counsel.     The  chancellor  was  of  opinion  that  the 
entry  of  the  transfer  on  the  record  of  the  judgment  con- 
stituted constructive  notice  of  the  transfer  to  the  defend- 
ant in  the  judgment.     Certainly  this   can  not  be  true 
upon  any  principle  of  the  general  law,  and  we  have  been 
referred  to  no  statute,  and  know  of  none,  which  makes 
such  an  entry  constructive  notice.     It   is  an  easy  and 
pimple  matter  for  the  transferee  of  a  judgment  to  give 
the  defendant  notice  of  the  transfer,  if  he  desires  to  pre- 
vent the  acquisition  by  the  defendj^nt  of  equities  and 
defenses  against  the  plaintiff  in  judgment,  which  would 
prevail  against  him.     The  defendant  knows  no  owner 
of  the  judgment  other  than  him  who  obtained  it,    and  is 
not  called  upon  to  inquire  whether  others  have  acquired 
rights  to  it,  unless  by  sufficient  facts  made  known  to 
him  he  is  put  upon  such  inquiry.     Can  it  be  supposed 
that  a  defendant,  paying  to  the  plaintiff,   who  obtained 
it,  a  judgment  against  him,  pays  in  his  own  wrong,   as 
against  a  transferee,  of  whose  rights  he  has  no  notice, 
unless  he  makes  general  inquiry  whether  there  has  been 
a  transfer  or  not,  or  goes  to  the  court-house  to  ascertain 
whether  or   not   a  transfer  has  been  there  registered, 
Vol,  114. 
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howsoever  remote  he  may  reside  from"  the  court-house? 
Xo  authority,  we  apprehend,  can  be  found  anywhere  for 
such  a  requirement.     Of  course,  if  there  was  a  statute 
(such,  for  instance,  as  the  statute  for  the  registration  of 
c^nyeyances),  authorizing  transfers  of  judgments  to  be 
made  upon  the  records  of  the  judgments,  and  declaring 
their  eflFect  to  be  to  give  notice  to  the  defendants  of  such 
transfers,  defendants  would  be  compelled,  at  their  peril, 
to  examine  the  records  before  paying  to  the  plaintiffs  in 
judgment,  or  otherwise  acquiring  equities  or   defenses 
against  them  ;  but  in  the  absence  of  such   a  provision, 
the  entry  of  the  transfer  upon  the  record  amounts  to 
absolutely  nothing,  so  far  as  notice  to  the  defendant  is 
concerned,  unless  he  is  actually  notified  of  it,  or  of  facts 
which  would  put  him  on  inquiry,  which  if  followed  up 
would  lead  to  actual  notice.     As  well  might  the  transfer 
be  entered  upon  a  record  of  the  probate  court,   or  else- 
where, for  which  there  is  no  authority  of  law. 

There  is  a  statute,  found  in  the  chapter  of  the  Code 
regulating  the  revival  of  judgments  and  executions 
thereon,  (Code  of  1886,  §  2927) ,  which  provides  that, 
**If  the  assignment  of  a  judgment  or  decree  is  made  or 
indorsed  on  the  execution  docket,  or  on  the  margin  of 
the  record  of  the  judgment  or  decree,  and  is  attested  by 
the  clerk,  register  or  judge  of  probate,  the  assignee  may 
have  execution  thereon,  in  the  name  of  the  plaintiff,  for 
his  use,  whether  the  plaintiff  be  living  or  dead." 

It  is  obvious,  upon  the  mere  reading,  that  the  only 
declared  effect  of  the  entry  of  the  transfer,  under  this 
provision,  is  to  confer  upon  the  assignee  a  legal  right  to 
sue  out  execution  on  the  judgment,  in  the  name  of  the 
plaintiff,  for  his  use,  whether  the  plaintiff  be  living  or 
dead.  In  legislative  intent,  the  provision  was  germane 
to  the  revival  of  judgments,  dormant  by  the  death  of 
the  plaintiff  or  other  causes,  which  was  specially  treated 
of  and  provided  for,  in  the  chapter  in  which  it  is  found. 
Previously,  no  execution  could  issue  at  all  upon  a  judg- 
ment, after  the  death  of  the  plaintiff  therein,  notwith- 
standing the  judgment  had  been  assigned.  The  rights 
of  the  assignee  were  entirely  equitable,  and  his  remedies 
were  equitable.  Prior  to  the  death  of  the  plaintiff,  the 
assignee  had  a  right  to  control  the  judgment,  and  exe- 
cution issued  thereon  in  the  name  of  the  plaintiff,  for 
his  use,  would  have  been  a  valid  process.     The  design 
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of  the  statute  was  to  render  that  process  valid  although 
the  plaintiff  be  dead,  and,  it  may  be,  to  give  the  assignee 
a  legal,  as  distinguished  from  an  equitable  right,  to  con- 
trol and  enforce  the  judgment,  even  though  the  plaintiff 
be  living,  to  the  entire  displacement  of  the  plaintiff's 
legal  right  to  control  the  same.  It  never  occurred  to  the 
legislature  that  it  was  providing,  by  this  enactment,  a 
means  of  notice  to  the  defendant  of  the  transfer  of  the 
judgment,  requiring  him  to  look  out  for  transfers,  before 
he  should  deal  with  the  plaintiff  or  otherwise  act  with 
reference  to  the  judgment.  If  such  had  been  the  pur- 
pose the  statute  would  have  said  so  in  plain  terms,  as 
other  statutes  do  which  provide  registration  as  a  means 
of  notice. 

This  is  enough  to  dispose  of  this  case  ;  but,  upon  the 
undisputed  evidence,  the  transfer  in  question  was,  in 
contemplation  of  law,  fraudulent  and  void  as  against  the 
creditors  of  Herman  Scholze,  as  alleged  in  the  bill.  The 
transfer,  as  we  have  seen,  was  absolute  in  form  and 
effect,  vesting,  if  valid,  the  absolute  property  in  the 
transferee,  and  discharging  the  indebtedness  which  con- 
stituted its  consideration.  The  undisputed  evidence 
shows  that  it  was,  in  fact,  for  the  security  merely  of  the 
indebtedness.  It  is  well  settled  in  this  State  that  in 
such  cases,  there  is  a  reservation  of  a  benefit  to  the  as- 
signor, which  renders  the  assignment  void  as  to  credi- 
tors. See  Birmingham  Dry  Goods  Co.  v,  Roden  &  Co.^ 
110  Ala.  511,  where  the  subject  is  fully  discussed, 
and  the  authorities  collected  and  commented  upon. 

Reversed  and  remanded. 


!|H  ^wi  Hightower  et  al.  v.  Ogl^tree. 

Action  on  a  Promissory  Note  against  a  Surety. 

1.  Plead itKj  and  practice  ;  rejoinrJern;  hoir  ohjrction  thereto  should  be. 
rained. — Rejoinders  to  replications  should  confess  and  avoid  them, 
and  are  improper  and  insufficient  when  mere  repetitions  of  pleas  al- 
ready filed  ;  and  objections  to  such  insufficient  rejoindere  should  be 
made  by  motion  to  strike  and  not  by  demurrer  thereto. 

2.  Principal  and  surety  ;  notice  when  principal  non-resident ;  discharge 
Vol.  114. 
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of  mrety. — ^The  surety  upon  a  promissory  note,  or  other  contract  for 
the  payment  of  money  made  in  this  State,  is  not  discharged  from 
liability  because  of  the  failure  of  the  payee  thereof,  on  notice  in 
writing  by  such  surety  to  sue  the  principal  therein,  as  provided  by 
statute  (Code  of  1886,  §  3153),  where  the  principal  is  a  non-resident 
of  the  State  at  the  time  of  the  service  of  such  notice. 

3.  Same ;  same ;  burden  of  proof . — ^In  an  action  against  a  surety  on  a 
promissory  note,  where  the  defendant  claims  release  by  failure  of  the 
payee  to  sue  the  principal  to  the  term  of  the  court  following  notice 
from  the  surety  therefor  (Code  of  1886,  ^  3153),  and  it  is  shown  that 
prior  to  the  notice  the  principal  had  removed  from  the  State  and  was 
then  living  in  another  State,  the  bui-den  is  upon  the  surety  to  prove 
that  such  principal  had  not  abandoned  his  residence  in  this  State, 
but  intended  to  return. 

4.  Same;  notice  to  sue  must  be  in  ivrittng ;  charge  to  the  jury. — ^In  an 
action  against  a  surety  on  a  promissory  note,  where  the  defendant 
claims  release  by  the  failure  of  the  creditor  to  sue  the  principal  to 
the  fii'st  term  of  the  court  following  notice  from  him  therefor,  (Code 
of  1886,  §  3153),  for  such  notice  to  be  effective,  it  is  necessary  that  it 
should  have  been  in  writing;  and  a  charge  which  instructs  the  jury 
that  "a  verbal  notice,  or  notice  not  in  writing  will  not  release  the 
surety,"  and  the  fact  that  the  surety  requested  the  plaintiff  to  sue 
the  principal  verbally,  will  not  release  the  surety,  asserts  a  correct 
proposition,  and  is  properly  given. 

5.  Evidence;  testimony  as  to  contents  of  letter. — On  a  trial  of  a  case, 
a  witness  can  not  testify  to  the  contents  of  a  letter  received  by  him 
as  being  a  letter  of  the  person  whose  name  was  signed  thereto,  but 
who  could  not  write,  without  proving  that  the  letter  was  from  the 
pereon  whose  name  was  signed  thereto,  and  written  for  him;  and  this 
is  true,  even  though  the  contents  of  the  letter  may  have  been  col- 
lateral to  the  main  inquiry  in  the  suit. 

6.  Pleading  and  practice  \  filing  of  plea  non  est  factum  ;  when  properly 
refused. — In  an  action  upon  a  promissory  note,  where  the  defendant, 
who  was  sued  as  surety,  has  pleaded  the  general  issue  and  a  release, 
it  is  not  error  for  the  court  to  refuse  to  allow  him,  during  the  trial  of 
the  case,  to  file  a  plea  of  non  est  factum. 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  by  the  appellee,  T.  E.  Ogle- 
tree,  against  the  appellant,  T.  M.  High  tower,  on  Janu- 
ary 2,  1892  ;  and  counted  on  a  promissory  note,  which 
was  payable  on  the  1st  day  of  October,  1891.  This  note 
was  executed  by  J.  T.  Griffin  and  the  defendant,  T.  M. 
High  tower. 

On  July  24,  1893,  on  motion,  the  plaintiff  was  given 
leave  to  amend  his  complaint  by  adding  the  name  of  J . 
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T.  Griffin  as  a  party  defendant,  and  summons  and  com- 
plaint were  duly  served  upon  him  on  January  18,  1894. 
The  defendant  filed  two  pleas,  the  substance  of  which  is 
stated  in  the  opinion.  To  the  defendant's  second  plea, 
the  defendant  filed  a  replication,  the  substance  of  the 
averments  of  which  is  also  stated  in  the  opinion .  To  this 
replication  the  defendant  demurred,  assigning  in  many 
ways  the  ground  that  said  replication  was  no  answer  to 
the  plea.  The  court  overruled  the  demurrer,  and  the 
defendants  thereupon  filed  four  rejoinders,  the  first  of 
which  was  a  denial  of  the  allegations  of  the  replication. 
The  plaintiff  demurred  to  the  2d,  3d  and  4th,  and  the 
court  sustained  the  demurrer  to  the  2d  and  4th  rejoin- 
ders, and  overruled  it  as  to  the  3d. 

The  plaintiff  introduced  in  evidence  the  note  sued  on, 
which  was  signed  by  J.  T.  Griffin  with  his  mark,  with 
no  attesting  witness,  and  by  T.  M.  Hightower,  who  wrote 
his  name.  The  defendant  objected  to  the  introduction  of 
said  note,  on  the  ground  that  said  Griffin  signed  his  name 
thereto  by  his  mark,  and  that  there  was  no  attesting  wit- 
ness. This  objection  was  overruled,  and  the  defendant 
duly  excepted  thereto. 

After  the  introduction  of  this  note  in  evidence,  the 
defendants  asked  leave  to  file  a  plea  of  non  est  factum ^ 
denying  that  the  defendant  Griffin  executed  the  note 
sued  on.  The  court  refused  to  allow  the  filing  of  said 
plea,  and  to  this  ruling  the  defendant  duly  excepted. 

The  defendant,  T.  M.  Hightower,  as  a  witness,  testi- 
fied that  he  signed  the  note  sued  on  as  a  surety  merely, 
and  received  no  benefit  whatever  from  the  execution 
thereof;  that  on  January  1,  1892,  before  this  suit  was 
brought,  he  notified  the  plaintiff  to  sue  Griffin,  stating 
in  his  notice  that  Griffin  was  the  principal,  and  that  he, 
Hightower,  was  his  surety  ;  and  that  when  Griffin  left  the 
State  in  1891,  he  owned  property  out  of  which  the  note 
could  have  been  collected.  This  witness  testified  in  re- 
spouse  to  plaintiff's  question,  on  cross-examination,  that 
during  Griffin's  absence  he  received  letters  from  him, 
one  postmarked  Buchanan,  Georgia,  and  that  in  one  of 
the  letters  Griffin  said:  '*I  am  in  Buchanan,  Geor- 
gia.'' Tlie  witness  said  tliat  Griffin  could  not  write,  and 
the  letters  were  not  in  his  liandwriting,  and  the  only  rea- 
son he  supposed  they  were  from  Griffin  was  that  the  name 
of  J.  T.  Griffin  was  signed  to  them.  The  defendant 
Vol.  114. 
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moved  to  exclude  all  the  testimony  in  reference  to  GriflBn's 
letters,  and  the  expression  contained  in  said  letter,  upon 
the  ground  that  it  was  not  shown  that  GriflBn  wrote  the 
letter,  and  that  they  were  inadmissible. 

There  was  evidence  introduced  tending  to  show  that 
in  the  fall  of  1891  Griffin  moved  from  Alabama  to 
Georgia,  and  that  he  did  not  return  to  Alabama  until 
some  time  in  December,  1892. 

At  the  request  of  the  plaintiff,  the  court  gave  to  the 
jury  the  following  written  charges  : 

(1.)  "If  you  believe  from  the  evidence  that  the  de- 
fendant, Hightower,  signed  the  note  sued  on  as  surety, 
and  that  J.  T.  Griffin  was  the  principal  debtor  or  obligor 
on  such  note,  and  if  you  also  believe  from  the  evidence 
that  said  J.  T.  Griffin  in  the  month  of  September,  1891, 
and  before  the  note  sued  on  was  due,  left  Talladega  county 
and  left  Hightower's  mill  in  said  county,  where  he  had 
been  residing,  leaving  his  family  consisting  of  a  wife  and 
several  children  at  said  Hightower's  mill  in  Talladega 
county,  and  subsequently  during  the  month  of  Decem- 
ber, 1891,  returned  for  a  few  days,  and  during  such 
month  of  December  removed  his  family  to  the  State  of 
Georgia,  and  stated  at  such  time  he  moved  his  family 
that  he  was  going  to  live  at  or  near  Buchanan,  Georgia, 
and  that  he  removed  his  family  from  Talladega  county  to 
some  place  in  the  State  of  Georgia  before  the  notice  in 
writing  was  given  by  the  defendant,  Hightower,  to  plain- 
tiff to  bring  suit  against  said  J.T.  Griffin  on  or  about  the 
2d  day  of  January,  1892,  and  that  on  the  2d  day  of  Janu- 
ary, 1892,  plaintiff  brought  suit  against  said  T.  M. 
Hightower,  and  that  at  such  time,  to-wit,  the  2d  day  of 
January,  1892,  said  J.T.  Griffin  was  not  within  the  State 
of  Alabama,  but  resided  with  his  family  in  the  State  of 
Georgia,  and  that  said  J.T.  Griffin  was  at  such  time 
living  with  his  family  in  the  State  of  Georgia,  you  must 
find  your  verdict  for  the  plaintiff  in  this  suit."  (2.)  "If 
you  are  reasonably  satisfied  with  the  evidence  that  said 
J.  T.  Griffin  left  Talladega  county  some  time  in  the 
month  of  September  or  the  early  part  of  October, 
1891,  and  went  to  some  place  in  the  State  of  Georgia 
and  returned  for  a  few  days  in  December,  1891,  and 
removed  his  family,  consisting  of  a  wife  and  four  or  five 
children,  from  Talladega  county,  and  at  the  time  of 
moving  his  said  family  stated   that   he  was  going  to 
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move  to  his  brother-in-law's  at  or  near  Buchanan,  in 
the  State  of  Georgia,  and  that  he  did  move  his  family 
to  the  State  of  Georgia,  and  had  so  removed  to  the  State 
of  Georgia  be'fore  the  notice  in  writing  was  given  by  the 
defendant,  Hightower,  to  the  plaintiff  to  bring  suit 
against  said  J.T.  Griffin  on  the  note  here  sued  on,  on  or 
about  the  1st  or  2d  day  of  January,  1892,  as  testified 
about  in  this  case,  and  that  at  the  time  such  notice  was 
given  and  at  the  time  this  suit  was  brought  against  the 
defendant,  Hightower,  viz.,  on  the  2d  day  of  January, 
1892,  the  said  Griffin  resided  in  the  State  of  Georgia, 
you  should  find  your  verdict  for  the  plaintiff,  notwith- 
standing you  may  also  believe  from  the  testimony  that 
said  Griffin  returned  to  the  State  of  Alabama  some  time 
in  the  latter  part  of  the  month  of  January,  1892,  and 
remained  for  a  few  days  and  also  returned  in  the  month 
of  August,  1892,  and  remained  a  few  days,  and  after- 
wards moved  his  family  back  to  Talladega  county 
in  the  month  of  December,  1892."  (3.)  *'The  court 
charges  the  jury  that  if  the  fact  of  the  removal  of 
J.  T.  Griffin  from  Talladega  county  is  shown,  and  if 
you  believe  from  the  evidence  that  he  did  so  remove 
from  Talladega  county  and  State  of  Alabama,  prior  to 
the  first  day  of  January,  1892,  that  he  will  be  presumed 
to  have  abandoned  his  domicile,  or  residence,  at  said 
Hightower's  mill  in  Talladega  county,  and  the  burden  is 
upon  the  defendants  to  show  that  he  had  the  intention 
of  returning  to  such  residence  and  never  intended 
to»  abandon  the  same,  or  to  change  his  domicile.'* 
(4.)  *'If  you  believe  from  the  evidence  that  at  the  time 
the  notice  was  given  by  defendant,  Hightower,  to  the 
plaintiff  to  bring  suit  against  J.  T.  Griffin,  as  testified 
about  in  this  case,  that  said  J.T.  Griffin  was  a  non-res- 
ident of  Alabama,  and  had  removed  his  family  from 
Talladega  county  to  some  place  in  Georgia,  and  was 
then  living  in  the  State  of  Georgia,  your  verdict  should 
be  for  the  plaintiff  in  this  cause  for  the  amount  of  the 
note  sued  on  and  interest  thereon,  together  with  a  rea- 
sonable attorney's  fee,  to  be  determined  by  you  from  the 
evidence.'-'  (5.)  **The  court  charges  the  jury  that  if  you 
are  reasonably  satisfied  from  the  evidence  that  at  the 
time  the  written  notice  was  given  to  the  plaintiff  to 
bring  suit  against  J.  T.  Griffin,  as  a  principal,  on  or 
about  the  2d  day  of  January,  1892,  as  testified  in  this 
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case,  said  J.  T.  GriflBn  was  residing  in  the  State  of 
Georgia,  and  was  not  within  the  State  of  Alabama,  at 
the  time  this  suit  was  brought  against  T.  M.  Hightower, 
on  the  2d  of  January,  1892,  you  must  find  your  verdict 
for  the  plaintiff,  if  you  believe  from  the  evidence  that 
the  plaintiff  made  GriflBn  a  party  defendant  to  this 
suit  so  soon  as  he  learned  of  his  return  to  Alabama." 
(6.)  "The  court  charges  the  jury  that  a  verbal  notice, 
or  notice  not  in  writing,  will  not  release  the  surety,  and 
if  you  believe  from  the  evidence  that  T.  M.  Hightower 
was  the  surety  of  J.  T.  GriflRn  on  the  note  sued  on,  the 
fact  that  T.  M.  Hightower  requests  the  plaintiff  to  sue 
said  GriflSn,  verbally,  before  said  GriflBn  removed  his 
family  to  Georgia,  would  not  release  said  Hightower." 
(7.)  *'If  you  believe  from  the  evidence  that  before  the 
notice  was  given  by  Hightower  to  Ogletree,  GriflBn  had 
moved  his  family  to  Georgia  and  intended  to  reside  in 
Georgia,  and  at  the  time  of  moving  his  family  from 
Hightower's  mill,  in  December,  1891,  he  stated  to  Mr. 
Hawthorn  that  he  was  going  to  move  to  his  brother-in- 
law's  at  or  near  Buchanan,  Georgia,  and  that  at  the 
time  such  notice  to  bring  suit  was  given  and  this  suit 
was  brought  GriflSn  was  residing  in  Georgia,  you  should 
find  your  verdict  for  plaintiff,  if  so  soon  as  plaintiff 
learned  of  his  return  to  Alabama  he  made  him  a  party 
defendant  to  the  suit."  (8.)  ''If  you  believe  from  the 
evidence  that  before  January  1,  1892,  GriflBn  had  moved 
his  family  to  Georgia,  at  or  near  Buchanan,  in  that 
State,  and  was  then  living  there  at  the  time  notice  was 
given  to  plaintiff  to  bring  suit  against  him  on  or  about 
January  1st  or  2d,  1892,  and  was  residing  there  when 
this  suit  was  brought  against  defendant,  Hightower,  the 
presumption  of  law  from  such  facts  is  that  such  place  in 
Georgia  was  his  residence,  or  domicile,  at  such  time, 
and  the  burden  would  be  on  the  defendant,  Hightower, 
to  prove  to  the  reasonable  satisfaction  of  your  minds 
that  said  GriflBn  did  not  reside  at  such  place  in  Georgia 
at  such  time,  and  had  not  abandoned  his  residence  in 
Alabama  at  such  time,  to  wit,  January  1st  and  2d, 
1892." 

To  the  giving  of  each  of  these  charges  the  defendants 
separately  excepted ;  and  also  excepted  to  the  court's  re- 
fusal to  give  the  followifig  charge  requested  by  them  : 
''The  court  charges    the  jury  that  if  they  believe  the 
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evidence  in  this  case,  they  must  find  for  the  defendant, 
Hightower." 

There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal,  and  assign  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

Knox,  Bowie  &  Dixon,  for  appellants. — 1.  All  of  the 
charges  given  at  the  instance  of  the  plaintiff  were 
erroneous,  being  incorrect  statements  of  the  law,  as  well 
as  abstract,  and  in  the  first  four  charges  the  jury  is  in- 
structed to  find  for  the  plaintiff,  if  they  should  believe 
from  the  evidence  that  the  defendant  Griffin  had  moved 
from  the  State  at  the  time  of  the  service  of  the  notice 
and  the  bringing  of  the  suit,  and  nowhere  stating  that 
they  must  further  find  that  the  plaintiff  amended  his 
complaint  as  soon  as  he  learned  of  Griffin's  return  to  the 
State  of  Alabama.  This  was  the  sole  replication 
which  was  filed  in  this  cause  on  which  a  trial  was  had. 
All  of  said  charges  were  further  erroneous  because  they 
ignored  the  issues  made  by  the  rejoinders  filed  in  said 
cause,  on  which  the  trial  was  had. — Steed  v,  Knowles,  97 
Ala.  574;  Battles  v,  Tallman,  96  Ala.  403.  The  said 
charges  were  further  erroneous  in  that  they  ignored  the 
issues  made  by  the  pleadings. — Southern  Rep.  Dig. 
2269. 

2.  The  affirmative  charge  asked  by  the  defendant 
Hightower  should  have  been  given,  as  it  is  shown  with- 
out contradiction  that  he  made  out  his  special  plea  num- 
ber two,  and  the  plaintiff  failed  to  prove  the  replication 
thereto,  there  being  no  evidence  that  the  plaintiff's  com- 
plaint was  amended  after  the  return  of  the  said  J.  T. 
Griffin  to  the  State  of  Alabama,  and  as  soon  as  the 
plaintiff  learned  of  the  said  Griffin's  return  to  the  State 
of  Alabama.  All  the  evidence  on  this  subject  was  the 
testimony  of  tlie  plaintiff  Ogletree  and  he  testified  that 
as  soon  as  he  learned  that  Griffin  and  his  family  had 
come  back  to  Talladega  county  he  amended  his  com- 
plaint by  joining  Griffin  as  a  party  defendant ;  and  it  is 
necessary  to  prove  the  issues  as  made,  or  the  party  as- 
suming the  burden  fails. — Dexter  v,  Ohlander,  89  Ala. 
262  ;  Park  v.  Lide,  90  Ala.  251.  Secondly,  on  the  ground 
that  the  rejoinders,  numbei^ed  three  and  four  were 
proven  and  there  was  no  contradiction  in  the  testimony 
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in  regard  to  the  same,  and  for  this  reason  the  affirmative 
charge  should  have  been  given. — Carter  v.  Chambers,  79 
Ala.  223  ;  Sims  v.  Herzfeld,  95  Ala.  145 ;  Cen,  R.  R.  & 
B,  Co.  V.  Ingram,  95  Ala.  192. 

Whitson  &  Graham,  contra, — The  ruling  of  the  court 
in  overruling  defendant  Hightower's  demurrers  to  plain- 
tiflfs  replication  were  correct,  and  the  charges  given  by 
the  court  at  plaintiff's  request  were  free  from  error.  If 
Griffin,  the  principal  debtor,  was  not  in  the  State  of  Ala- 
bama, when  the  notice  to  sue  him  was  given  plaintiff 
by  defendant,  Hightower,  and  had  removed  from  this 
State  and  to  the  State  of  Georgia  before  such  notice  was 
given,  plaintiff  was  not  bound  to  sue  Griffin,  and  High- 
tower  was  not  discharged  from  liability  on  the  note. 
The  creditor  is  not  obliged  upon  notice  to  prosecute  or 
sue  the  principal  who  lives  out  of  the  State. — 2  Brandt 
on  Suretyship,  §  607  ;  Lindsay  v.  Williams,  17  Ala.  231 ; 
Baylies  on  Sureties  &  Guarantors,  230 ;  Conklin  v.  Conk- 
lin,  54  Ind  289 ;  Phillips  v,  Riley,  27  Mo.  386. 

2.  If  the  creditor  and  the  surety  live  in  one  county, 
and  the  principal  debtor  lives  in  another,  the  creditor  on 
notice  by  the  surety  to  sue  the  principal  is  not  obliged 
to  go  out  of  the  county  to  sue  the  principal,  and  the 
surety  is  not  discharged. — Brandt  on  Suretyship,  §  607  ; 
I/indsay  v.  Williams,  17  Ala.  231;  Hughes  v.  Gordon  7 
Mo.  297. 

3.  The  statute  requires  that  after  such  notice  in  writ- 
ing to  sue  the  principal  is  given  by  the  surety  to  the 
creditor,  suit  must  be  brought  to  the  first  term  to  which 
suit  can  be  brought,  and  prosecuted  with  diligence  accord- 
ing to  the  ordinary  process  of  law. — Code  of  1886, 
§§  1773,  3153.  The  sureties'  right  to  make  the  demand 
and  his  release  on  failure  of  the  creditor  to  comply  with 
the  same  is  statutory.  If  compliance  is  impossible,  the 
creditor  is  not  bound  to  attempt  it.  The  law  never  re- 
quires an  impossible  or  useless  thing. — Stone  v,  Waite, 
88  Ala.  599.  No  question  of  the  common  law  right  of 
the  surety  to  a  discharge  by  negligence  of  the  creditor  in 
failing  to  collect  the  debt  out  of  the  principal  after  re- 
quest to  sue,  arises  in  this  case. — Darby  v.  Berney  Nat. 
Bank,  97  Ala.  643. 

4.  If  plaintiff  was  not  bound  to  sue  Griffin  at  the  time 
the  notice  was  given,  Griffin  having   removed  to  and 
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then  being  in  the  State  of  Georgia,  it  was  for  the  jury  to 
pass  on  that  fact.  Then  Griffin's  subsequent  return  after 
the  suit  was  commenced  against  Hightower,  and  any 
failure  to  sue  him  after  such  return  would  not  discharge 
Hightower.  As  between  plaintiff  and  defendant  High- 
tower,  their  rights  were  fixed  on  the  bringing  of  the  suit 
as  to  all  matters,  duties,  obligations  or  defenses  existing 
prior  thereto. — McCrary  v.  Chase,  71  Ala.  542. 

5.  It  was  competent  to  show  the  receipt  of  the  letters 
by  Hightower,  and  their  post  mark,  also  what  was 
stated  in  one  of  the  letters  as  to  his  residence,  or  where 
he  was.  A  writing  that  was  merely  collateral  may  be 
testified  to  by  a  witness,  without  the  production  of  the 
w^riting. —  Wollner  v,  Lehmaji,  85  Ala.  275;  Howell  v. 
Cardon.  99  Ala.  100;  Allen  v.  State,  79  Ala.  34;  Bulger 
V,  Ro88,  98  Ala.  267. 

HARALSON,  J.— 1.  The  first  plea  of  the  defendant 
was  that  of  the  general  issue.  The  second,  the  legal 
sufficiency  of  which  was  not  questioned,  set  up  that  the 
defendant,  Hightower,  was  the  surety  of  Griffin,  the 
other  maker  of  the  note,  and  that  he  gave  the  notice 
authorized  by  statute  (Code  of  1886,  §  3153)  to  the 
plaintiff,  the  payee  of  the  note,  to  bring  suit  against  the 
principal  debtor,  and  that  suit  was  not  brought  thereon 
to  the  first  court  to  which  it  could  be  brought,  after  the 
receipt  of  such  notice,  and  prosecuted  with  diligence 
according  to  the  ordinary  course  of  law,  wherefore  he 
pleaded  his  discharge  from  liability  thereon. 

To  this  plea  the  plaintiff  replied,  and  defendant,  Higli- 
tower,  demurred  to  the  replication.  The  replication 
may  have  set  up  more  than  was  necessary,  but,  if  the 
facts  therein  replied  were  true,  they  constitute  a  good 
excuse  for  not  suing  earlier  than  is  alleged.  The  de- 
murrer to  the  replication  was,  therefore,  properly  over- 
ruled. Thereupon  said  defendant  filed  rejoinders,  num- 
bered 2,  3  and  4  to  the  replication.  Demurrers  were  in- 
terposed by  the  plaintiff  to  these  rejoinders,  and  they 
were  sustained,  as  is  shown  by  the  counter  abstract,  to 
the  ones  numbered  2  and  4,  and  overruled  as  to  the 
third.  An  inspection  of  the  third  rejoinder  discloses, 
that  it  is  no  more  in  substance  than  the  2d  plea  of  de- 
fendant. The  plaintiff  should  have  objected  to  its  filing, 
but  when  filed,  instead  of  demurring  to  it,  he  should 
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have  moved  to  strike  it  out,  for  being  but  a  repetition 
of  defendant's  2d  plea.  But,  as  this  was  not  done,  we 
must  treat  it  as  having  no  office  to  perform,  which  does 
not  belong  to  the  2d  plea.  Rejoinders  to  replications 
should  confess  and  avoid  them,  as  is  proper  with  repli- 
cations to  pleas  which  they  profess  to  answer. — Stephens 
on  PL,  94;  1  Chit,  on  PI.,  *651 ;  Lee  v.  DeBardelaben  C. 
&  I.  Co.,  102  Ala.  628  ;  Code  of  1886,  §  2688. 

2.  The  case  appears,  therefore,  to  have  been  tried 
upon  the  plaintiflF's  replication  to  the  second  plea.  This 
replication  sets  up  in  substance,  that  at  the  time  the 
plaintiff  was  notified  by  Hightower,  the  surety  on  the 
note,  to  sue  Griffin,  the  principal,  Griffin  was  not  in  the 
State  of  Alabama,  but  had  removed  to  the  State  of 
Georgia,  and  never  returned  to  Alabama  until  after  this 
suit  had  been  brought  by  plaintiff  against  said  High- 
tower, who  never  gave  plaintiff  any  notice  in  writing  to 
bring  suit  against  Griffin  after  his  return  to  the  State, 
and  that  as  soon  as  the  plaintiff  learned  that  Griffin  had 
returned  to  the  State,  and  within  the  jurisdiction  of  the 
court,  he  amended  his  complaint,  by  joining  the  said 
Griffin  as  a  party  defendant  thereto,  at  the  July  Term, 
1893,  of  said  court. 

The  main  question  here  presented  is,  did  the  fact  of 
the  non-residence  of  the  principal  on  the  note  excuse  the 
plaintiff,  its  holder,  from  suing  to  the  first  term  of  the 
court,  to  which  suit  could  have  been  brought  after  notice 
by  the  surety  lo  sue.  So  far  as  we  are  aware,  in  con- 
struction of  section  3153  of  the  Code,  this  question  has 
not  heretofore  been  directly  before  this  court.  Missouri 
and  Indiana  have  statutes  similar  to  ours,  and  it  has 
been  decided  in  those  States.  In  Phillips  v,  Riley,  27 
Mo.  386,  it  is  held,  that  a  surety  on  a  promissory  note 
who  gives  notice  to  the  payee  to  commence  suit  imme- 
diately against  the  principal,  who  was  a  non-resident  at 
the  time,  is  not  exonerated  from  liability  by  a  failure  of 
the  payee  to  commence  suit  within  thirty  days  after  no- 
tice,— as  required  by  the  statute  ;  that  the  surety  by  his 
notice  to  sue  could  not  compel  the  plaintiff  to  go  out  of 
the  State  to  sue  the  principal.  To  the  same  effect  are 
Bowe  V.  Buchtel,  13  Ind.  381,  and  Conklin  v,  Conklin,  54 
Ind.  289.  In  the  latter  case,  the  court  say,  '*that  the 
rule  which  makes  it  unnecessary  for  the  creditor  to  go 
out  of  the  State  to  sue  the  principal,  on  notice  from  the 
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surety,  works  no  hardship  on  the  surety.  The  latter 
may  at  once  pay  the  debt,  and  follow  the  principal 
wherever  he  may  go,  and  enforce  his  remedy  against 
him. 

Section  1778  of  the  Code  provides,  as  to  contracts  for 
the  payment  of  money,  where  the  amount  due  exceeds 
$100,  to  charge  the  indorser  or  assignor,  that  suit  must 
be  brought  against  the  maker  to  the  first  court  to  which 
suit  can  properly  be  brought  after  making  the  indorse- 
ment or  assignment.  One  of  the  excuses  for  not  suing 
as  required  by  that  section  is,  when  the  maker  has  no 
known  place  of  residence  in  the  State. — Code  of  1886, 
§  1780.  The  law  as  contained  in  this  section  has  existed 
substantially  since  1828,  (Clay's  Dig.  383,  §§12,  14) ; 
and  is  to  be  found  in  the  Codes  subsequent  to  that  time. 
In  construing  this  section,  this  court  long  ago  held,  that 
the  holder  of  the  note  was  excused  from  bringing  the 
suit  to  charge  the  indorser,  when  the  maker  had  re- 
moved from  the  State  and  remained  during  the  period 
when  he  might  be  legally  sued.— 1  Brick.  Dig.  279,  §§  381, 
382,  383.  The  effect  of  the  Code,  as  held,  was  to  render 
the  liability  of  the  assignor  primary  and  absolute,  when- 
ever the  maker  has  no  known  place  of  residence  in  the 
State,  at  the  maturity  of  the  note. — Goggins  v,  Smith\  35 
Ala.  683.  Before  that,  in  Lindsay  v,  Williarns^  17  Ala. 
231,  ithadbeensaidbyI)ARGAN,C.  J. :  "We  should  hold, 
if  an  indorser  did  not  know  in  what  county  the  maker  re- 
sided, and  could  not  by  diligent  inquiry  ascertain  the 
county  of  his  residence  in  time  to  sue  to  the  first  court, 
.  that  this  would  be  a  sufficient  excuse  for  failing  to  sue 
to  the  first  term,  and  I  think  it  may  be  well  questioned 
whether  it  would  not  dispense  with  the  necessity  of  a 
suit  altogether,  even  if  the  holder  by  inquiry  should 
afterwards  ascertain  the  residence  of  the  maker."  It 
was  further  held,  that  the  extraordinary  process  of  at- 
tachment would  not  be  necessary  in  such  case. —  Wood- 
cock V,  Campbell,  2  Port  456,  463. 

Section  3153  of  the  Code  of  1886  has  had  substantial 
existence  since  1821.— Clay's  Dig.  p.  532,  §  6.  The  re- 
quirement of  the  enactment  at  first  was,  that  the  holder 
of  the  note  should  commence  suit  thereon,  not  specifjdng 
that  the  action  should  be  against  the  principal,  and  if 
suit  were  not  commenced  according  to  notice  within  a 
reasonable  time,  the  surety  was  discharged.  In  the  sub- 
YoL.  114, 


Digitized  by  VjOOQ IC 


im]  OF  ALABAMA.  106 

[High tower  et  al,  v.  Ogletree.] 

sequent  Codes  the  original  enactment  is  amended  so  as 
to  require  the  creditor,  or  any  one  holding  the  beneficial 
interest  in  the  contract,  on  notice  from  the  surety,  to 
bring  suit  thereon  against  the  principal  debtor,  and  if 
not  brought  pursuant  to  notice,  to  the  first  court  to  which 
suit  can  be  brought  after  the  receipt  of  such  notice,  Ac, 
the  surety  shall  be  discharged.  The  original  act.  as  it 
appeared  in  Clay's  Digest,  is  an  older  statute  than  the 
other  act  of  1828,  touching  the  exoneration  of  assignors 
or  indorsers,  if  suit  is  not  commenced  to  the  first  court 
after  the  maturity  of  the  debt.  The  said  enactment  of 
1828  had  received  construction  by  this  court  as  above 
shown.  Indorsers  are  quasi  sureties,  and  it  is  fair  to 
presume,  that  the  purpose  of  the  legislature,  in  the 
amendment  of  the  act  of  1821, — as  we  find  it  first,  so  far 
as  we  are  aware,  in  the  Code  of  1852,  and  in  the  subse- 
quent Codes  unchanged  in  this  particular, — was  to  put 
sureties  proper  on  as  favorable  a  basis  as  indorsers  or 
assignors  had  been  placed  by  the  said  act  of  1828,  brought 
forward  in  the  different  Codes,  and  now  constituting  said 
section  1778  of  the  Code  of  1886.  The  construction  that 
had  been  given  to  said  section  1778,  therefore,  applies  to 
said  section  3163.  The  debt  of  the  principal  is  in  law 
equally  the  debt  of  the  surety,  and  under  neither  of  these 
statutes  should  the  surety  be  released,  unless  the  prin- 
cipal has  failed  to  perform  the  duty  required  of  him  to 
the  surety,  of  suing  in  the  manner  required  by  the 
statutes.  There  is  nothing  in  these  statutes  which  pre- 
vents suits  against  the  indorser  or  assignor  in  the  one 
case,  and  the  surety  in  the  other,  and  obtaining  judg- 
ment, unless  plaintiff  has  failed  to  sue  the  maker  or 
principal  debtor  as  the  statute  requires.  If  he  has  so 
failed,  that  would  be  a  good  plea  in  bar.  It  would  seem, 
in  the  adoption  of  the  statute  we  construe, — section  3153 
of  the  Code, — the  purpose  of  the  legislature  is  fully  met, 
in  the  discharge  of  the  surety,  if  the  holder  of  the  note, 
on  notice  to  him  by  the  surety  to  institute  and  prosecute 
suit  against  the  principal  in  the  manner  required  by  the 
statute,  fails  or  refuses  to  do  so,  in  the  absence  of  one  of 
the  statutory  excuses  for  non-compliance  with  the  re- 
quirements of  the  notice  in  writing.  If  one  of  those  ex- 
cuses exists,  the  holder  may  decline  to  sue  as  required, 
and  the  case  stands,  as  for  all  else,  as  though  no  statute 
on  the  subject  existed.     If  then  GriflSn  was  a  non-resident 
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of  the  State,  at  the  time  the  notice  was  given  to  the 
holder  by  the  defendant  to  sue  him,  this  operated  as  an 
excuse  for  not  suing  him  to  the  first  court  thereafter, 
and  the  liability  of  the  surety  on  the  note,  as  for  this 
matter,  became  primary  and  absolute,  for  which  judg- 
ment might  have  been  rendered  against  him. 

3.  The  1st,  2d  and  4th  charges  requested  by  plaintiflF, 
and  given,  were  free  from  error.  The  abstract  shows, 
that  the  complaint  was  amended  by  making  J.  T.  Griflfin 
a  party  defendant. 

The  3d  and  8th  charges  have  reference  to  the  burden 
of  proof  of  residence,  and  assert  correct  principles.  The 
5th  and  7th  were  free  from  error  and  properly  given. 

The  6th  charge  was  also  free  from  error.  The  statute 
requires  the  notice  to  sue  to  be  in  writing. 

4.  The  letters  which  Hightower  said  he  received  from 
Griffin  in  Georgia,  and  the  contents  of  which  the  court 
allowed  him  to  prove,  on  his  cross-examination  by  plain- 
tiflF, against  the  objection  of  defendant,  were  not  shown 
to  have  been  written  by  Griffin.  For  aught  appearing, 
they  may  have  been  mere  forgeries.  It  was  certainly 
not  competent  to  speak  of  the  contents  of  these  letters, 
collateral  though  they  were,  to  the  main  inquiry,  with- 
out proving  that  Griffin  wrote  them.  It  was  shown  that 
the  letters  were  not  in  his  handwriting,  that  he  could 
not  write,  and  the  only  reason  witness  had  for  supposing 
they  were  written  by  him  was,  that  his  name  was  signed 
to  them. 

There  was  no  error  in  refusing  to  allow  Griffin  to  file, 
at  the  time  he  proposed  to  do  so,  an  additional  plea  of 
iion  est  factum. — State  v.  Tutwiler,  57  Ala.  113. 

There  are  other  errors  assigned  on  exceptions  reserved 
to  the  admission  and  exclusion  of  evidence,  which  ap- 
pear to  be  without  merit,  but,  even  if  meritorious,  are 
not  insisted  on  in  argument,  and  were,  therefore,  waived. 
We  deem  it  unnecessary  to  notice  them. 

For  the  errors  indicated,  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Vol.  U4. 

Digitized  by  VjOOQ IC 


\*m  414, 


18981  OF  AliAJBAMA.  107 

[Henry  v.  McNamara.] 


Henry  v.  McNauiara.  1114-107 

Garnishment  Suit. 

1.  Garnishment  lien ;  ^ipon  what  it  attaches. — Under  the  provisions  of 
the  statute  (Code  of  1886,  §§  2946,  2957),  the  service  of  a  writ  of  gar- 
ment creates  a  lien  in  favor  of  the  plaintiff,  which  attaches  to  any 
debt  of  the  garnishee  to  the  defendant  owing  at  the  time  of  the  ser- 
vice, or  at  the  time  of  the  answer,  or  becoming  due  at  any  time  be- 
tween the  service  and  the  answer  or  the  contest  thereof,  or  due  in 
the  future  under  a  contract  existing  at  the  time  of  the  servicp  or  an- 
swer ;  but  such  lien  does  not  attach  to  any  debt  contracted  after  the 
making  of  the  answer,  or  to  any  property  of  the  defendant  in  the 
hands  of  the  garnishee,  the  possession  of  which  was  thereafter  ac- 
quired. 

2.  Garnishment  suit;  appeal  from  judgment  before  justice  of  the 
peace ;  answer  of  garnishee.— On  an  appeal  by  a  garnishee  to  the  circuit 
court  from  a  judgment  against  him  by  a  justice  of  the  peace  on  a  con- 
test of  his  answer,  the  case  is  triable  de  novo  on  its  merits,  and  while 
it  is  his  right,  it  is  not  necessary  for  him  to  make  answer  anew ;  yet  if 
he  exercises  the  right  and  files  a  new  answer,  which  is  a  mere  repeti- 
tion of  his  former  answer,  denying  Indebtedness,  Ac,  during  the 
period  fixed  by  the  statute,  the  filing  of  such  new  answer  does  not 
have  the  efifect  of  extending  the  period  of  inquii-y  as  to  indebtedness 
up  to  the  time  of  the  making  of  the  new  answer,  except  as  to  such  as 
accrues  during  said  period  under  an  antecedent  contract. 

3.  Same ;  same ;  same,— It  on  such  appeal  the  garnishee  files  a  new 
answer  in  which,  after  denying  the  indebtedness  at  the  times  specified 
in  the  statute,  he  goes  further  and  denies  that  he  is  indebted  to  the 
defendant  at  the  time  of  the  filing  of  such  new  answer,  the  plaintiff 
then  has  the  right  to  controvert  the  truth  of  the  denial  and  tender  an 
issue  averring  that  the  garnishee  was  indebted  to  defendant  at  that 
time ;  but  while  controverting  such  denial,  the  plaintiff  can  not  re- 
quire the  garnishee  to  meet  an  issue  averring  the  existence  of  an  in- 
debtedness at  some  time  between  the  making  of  the  two  answers, 
except  as  such  accrued  during  that  period  under  an  antecedent  con- 
tract, nor  any  issue,  which,  if  joined  in,  would  authorize  proof  of  an 
indebtedness  contracted  after  the  making  of  the  first  answer. 

4.  General  affirmative  charge ;  when  it  should  not  he  given.— The  gen- 
eral affirmative  charge  should  never  be  given  when  any  material  fact 
in  the  case  rests  in  inference,  or  when  it  becomes  necessary  to  deter- 
mine from  the  evidence  the  intention  of  the  parties. 
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Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  William  S.  Anderson. 

In  this  cause  a  garnishment  issued  from  the  court  of 
John  A.  Tardy,  a  justice  of  the  peace  of  Mobile  county, 
at  Mobile,  on  February  2d,  1895,  and  on  the  4th  day  of 
February,  1895,  it  was  served  upon  J.  T.  McNamara 
citing  him  to  appear  in  said  court  on  March  1st,  1895, 
to  answer  as  garnishee  whether  he  was  indebted  to  Jno. 
A.  Kaune,  and  whether  he  would  be  so  indebted  under 
contract,  and  whether  he  had  on  hand  personal  property 
belonging  to  said  Kaune,  &c.  The  garnishment  was 
sued  out  by  the  plaintifiF,  John  Henry,  upon  a  judgment 
recovered  by  him  before  said  justice  on  October  20th,  1894, 
agaii\st  John  A.  Kaune  aforesaid,  for  sixty-tliree  dollars 
and  sixty  cents  debt,  and  four  dollars  and  sixty  cents  costs . 
The  garnishee  answered  on  March  1st,  1895,  that 
he  was  not  indebted  to  said  Kaune  at  the  time  of  the 
service  of  the  garnishment,  nor  at  the  time  of  answering, 
nor  in  the  time  intervening  the  service  and  answer,  and 
that  he  would  not  be  indebted  to  him  in  the  future  by 
contract  existing  at  the  service  or  the  answer,  and  that 
he  had  not  in  liis  possession  or  control  any  money  or 
other  property  of  Kaune.  This  answer  the  plaintiff 
contested  before  the  justice,  making  affidavit  that  he 
believed  the  answer  to  be  untrue,  on  March  2d,  1895, 
and  thereupon  plaintiff  tendered  written  issues  on  the 
contest.  The  trial  of  the  contest  was  had  thereafter, 
and  the  justice  rendered  judgment  thereon  for  the  plain- 
tiff against  the  garnishee  for  forty  dollars.  From  this 
judgment  the  garnishee  appealed  to  the  circuit  court  of 
Mobile  county.  In  the  circuit  court  the  garnishee  made 
a  further  answer,  on  June  4th,  1895,  saying  he  was  not 
indebted  to  defendant  Kaune  at  the  service  of  the  gar- 
nishment, February  4,  1895,  nor  at  the  time  of  his 
answer  before  the  justice,  nor  at  the  time  of  making  this 
further  answer,  and  that  he  would  not  be  indebted  to 
him  in  the  future  by  contract  then  or  now  existing,  and 
that  he  has  not  in  his  j)ossession  or  control  personal  or 
real  property  or  things  in  action  of  said  Kaune. 
Plaintiff  contested  this  answer,  by  making  affidavit  that 
he  believed  it  to  be  untrue,  on  July  5th,  1895,  and  at 
the  Fall  Term,  on  December  2d,  1895,  plaintiff  tendered 
issues  as  follows  :  '*  Plaintiff  continues  to  rely  upon  the 
tenders  of  issue  on  contest  of  the  garnishee's  answer, 
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which  tenders  have  been  made  hitherto,  and  if  need  be 
hereby  refiles  and  reiterates  the  same  as  his  tender  of 
issue."  Subsequently,  on  May  11,  1896,  plaintiff  by 
leave  of  the  court  filed  the  following  amended  tenders  of 
issue  on  contest  of  garnishee's  answer:  "1st.  The  an- 
swer is  untrue  in  this,  that  at  the  service  of  the  garnish- 
ment the  garnishee  had  a  contract  with  the  defendant 
by  which  the  defendant  was  to  work  and  labor  for  him 
as  an  employe  for  a  compensation  in  money  to  be  paid 
the  defendant  therefor,  whereby  the  garnishee  could 
become  indebted  to  the  defendant  for  work  and  labor 
done  thereunder  at  the  garnishee's  request,  and  whereby 
he  would  in  the  future  become  indebted  to  the  defendant 
for  such  work  and  labor  so  to  be  done.  2d.  The  answer 
is  untrue  in  this,  that  between  the  service  of  the  gar- 
nishment and  the  making  of  the  gscrnishee's  answer,  the 
garnishee  had  a  contract  with  the  defendant  by  which 
the  defendant  was  to  work  and  labor  for  him  as  an  em- 
ploye for  a  compensation  in  money  to  be  paid  the  de- 
fendant therefor,  whereby  the  garnishee  could  become 
indebted  to  the  defendant  for  work  and  labor  to  be  done 
thereunder  at  the  garnishee's  request,  and  whereby  he 
would  in  the  future  become  indebted  to  the  defendant 
for  such  work  and  labor  so  to  be  done.  3d.  The  answer 
is  untrue  in  this,  that  at  the  time  of  the  garnishee's 
answer,  the  garnishee  had  a  contract  with  the  defendant 
by  which  the  defendant  was  to  work  and  labor  for  him 
as  an  employe  for  a  compensation  in  money  to  be  paid 
the  defendant  therefor,  whereby  the  garnishee  could  be- 
come indebted  to  the  defendant  for  work  and  labor  to  be 
done  thereunder  at  the  garnishee's  request,  and  whereby 
he  would  in  the  future  become  indebted  to  the  defend- 
ant for  such  work  and  labor  so  to  be  done.  4th.  The 
answer  is  untrue  in  this,  that  at  the  time  of  the  service 
of  the  garnishment,  the  garnishee  was  indebted  to  the 
defendant  in  the  sum  of,  to-wit,  forty  dollars,  due  from 
the  garnishee  to  the  defendant  for  work  and  labor  done 
by  the  defendant  for  the  garnishee  on,  to-wit,  January 
Ist,  1895,  at  the  garnishee's  request.  5th.  The  answer 
is  untrue  in  this,  that  between  the  service  of  the  garnish- 
ment and  the  making  of  the  garnishee's  answ^er,  the 
garnishee  was  indebted  to  the  defendant,  Kaune,  in  the 
sum  of,  to-wit,  two  hundred  and  fifty  dollars,  due  from 
the  garnishee  to  the  defendant  for  work  and  labor  done 
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by  the  defendant  for  the  garnishee,  on,  to- wit,  January 
1st,  1895,  at  the  garnishee's  request.  6th.  The  answer 
is  untrue  in  this,  that  at  the  time  of  the  garnishee's 
answer,  the  garnishee  was  indebted  to  the  defendant, 
Kaune,  in  the  sum  of,  to- wit,  three  hundred  dollars,  due 
from  the  garnishee  to  the  defendant  for  work  and  labor 
done  by  the  defendant  for  the  garnishee  on,  to-wit,  Janu- 
ary 1st,  1895,  at  the  garnishee's  request.  7th.  The 
answer  is  untrue  in  this,  that  at  the  time  of  the  service 
of  the  garnishment,  the  garnishee  had  in  his  possession 
or  under  his  control  personal  property  belonging  to  the 
defendant  Kaune,  namely,  three  3  for  1  slot  machines,  one 
weighing  scales,  three  bank  machines,  one  lift  machine, 
one  automatic  panorama,  aggregating  in  value  $125. 
8th.  The  answer  is  untrue  in  this,  that  between  the 
service  of  the  garnishment  and  the  making  of  the  gar- 
nishee's answer,  the  garnishee  had  in  his  possession  or 
under  his  control,  personal  property  belonging  to  the 
defendant  Kaune,  namely,  three  3  for  1  slot  machines, 
one  weighing  scales,  three  bank  machines,  one  lift  ma- 
chine, one  automatic  panorama,  aggregating  in  value 
$125.  9th.  The  answer  is  untrue  in  this,  that  at  the 
time  the  garnishee  made  his  answer,  the  garnishee  had 
in  his  possession  or  under  his  control,  personal  property 
belonging  to  the  defendant  Kaune,  namely,  three  3  for 
1  slot  machines,  one  weighing  scales,  three  bank  ma- 
chines, one  liift  machine,  one  automatic  panorama, 
aggregating  in  value  $125;  " 

To  these  last  amended  tenders  of  issue  the  garnishee 
demurred  as  follows  :  To  the  1st,  2d  and  3d  tenders  of 
issue,  he  demurs  upon  the  ground  that  said  tenders  of 
issue  allege  that  ''garnishee  had  a  contract  with  the  de- 
fendant whereby  he  'could'  become  indebted  to  the  de- 
fendant," which,  if  true,  would  create  no  liability  upon 
the  garnishee,  unless  it  was  also  a  contract  whereby  the 
garnishee  must  become  indebted  to  the  defendant. 

To  the  2d,  5th  and  8th  tenders  of  issue  garnishee  de- 
murred upon  the  ground  that  "the  same  do  not  specify 
which  of  the  two  answers  filed  by  the  garnishee  in  this 
cause  is  therein  referred  to,  and  are,  therefore,  indefinite. 
If  it  be  that  he  refers  to  the  first  or  original  answer, 
then  the  time  specified  in  the  said  tenders  of  issue  is 
covered  by  the  garnishment ;  but  if  he  refers  to  the 
second  or  additional  answer,  then  the  time  specified  is 
Vol.  114. 
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not  covered  by  the  garnishment."   These  demurrers  the 
court  sustained. 

When  the  contest  was  called  for  trial  and  before  it 
was  entered  on,  plaintiff  by  leave  of  the  court  amended 
said  first,  second  and  third  tenders  of  issue  by  striking 
from  them  the  word  * 'could"  and  inserting  in  lieu 
thereof  the  word  ''would."  No  other  amendment  was 
made.  The  trial  was  had  upon  the  first,  second,  and 
third  tenders  as  thus  amended,  and  upon  the  fourth, 
sixth,  seventh  and  ninth  tenders. 

On  the  trial  of  the  contest,  the  plaintiff  offered  in  evi- 
dence the  transcript  of  the  justice's  court,  showing  he  had 
recovered  judgment  against  the  defendant,  upon  which 
the  garnishment  was  sued  out.  The  plaintiff  testified 
that  at  the  time  of  the  service  of  the  garnishment,  the 
defendant  was  in  the  employ  of  the  garnishee,  as  bar 
tender  in  his  bar-room  in  Mobile,  and  that  he  had  been 
so  employed  by  the  garnishee  for  two  or  three  years 
prior  to  the  service  of  the  garnishment,  and  until  about 
November  1,  1895 ;  that  he  knew  what  the  services  of  a 
bar  tender  were  worth  in  the  city  of  Mobile,  and  that 
the  services  of  such  a  one  as  the  defendant  was  would 
be  worth  $14  or  $15  per  week. 

Upon  cross-examination,  the  plaintiff  testified  that  he 
could  not  say,  by  his  personal  knowledge,  that  the  gar- 
nishee was  indebted  to  the  defendant  at  all,  and  that  he 
knew  nothing  about  the  stipulations  and  terms  of  any 
contract  between  the  defendant  and  garnishee.  He  fur- 
ther testified  that  he  had  never  heard  the  garnishee 
make  any  admissions  as  to  the  defendant's  compensa- 
tion, and  had  never  had  any  conversation  with  the  gar- 
nishee concerning  the  same.  This  was  substantially  all 
the  evidence  in  the  case. 

The  court  refused  to  give  the  general  affirmative 
charge  at  the  request  of  the  plaintiff,  and  gave,  at  the 
request  of  the  garnishee,  the  general  affirmative  charge 
in  his  behalf.  To  each  of  these  rulings  of  the  court  the 
plaintiff  separately  excepted. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  rulings 
of  the  court  in  sustaining  the  garnishee's  demurrer  to 
5th  and  8th  tenders  of  issue,  the  rulings  upon  the  charges 
requested,  and  the  rendition  of  judgment  for  the  de- 
fendant. 
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D.  B.  CoBBS,  for  appellant. — ^The  lien  of  the  garnish- 
ment attached  to  any  liability  from  the  garnishee  to  the 
defendant,  which  accrued  after  the  first  answer  and  its 
contests.  When  the  garnishee  appealed,  the  judgment 
by  the  justice  of  the  peace  became  vacated  and  the  case 
stood  in  the  circuit  court  upon  the  process  and  pleadings 
just  as  if  the  contest  had  originated  in  the  circuit'  court 
in  the  first  instance. — Lehman  v.  Hudmon,  79  Ala.  534; 
Craft  V.  L,  &  N.  R,  R.  Co.,  93  Ala.  22.  The  garnishee 
had  the  right  to  make  a  new  answer  in  the  circuit  court. 
Lehman  v.  Hudmon,  85  Ala.  136.  The  demurrers  to 
the  fifth  and  eighth  tenders  of  issue  should  not  have 
been  sustained. 

T.  M.  Stevens,  contra. 

BRICKELL,  C.  J.— Section  2957  of  the  Code  provides 
that  the  service  of  a  garnishment  shall  create  a  lien  in 
favor  of  the  plaintiff'.  Section  2946  prescribes  what  this 
lien  shall  cover  by  requiring  the  garnishee  to  answer 
*  'whether  at  the  time  of  the  service  of  the  garnishment, 
or  at  the  time  of  making  his  answer,  or  at  any  time  inter- 
vening the  time  of  serving  the  garnishment  and  making 
the  answer, he  was  indebted  to  the  defendant,  and  whether 
he  will  not  be  indebted  in  the  future  to  him  by  a  contract 
then  existing,  *  *  *  *  and  whether  he  has  not  in  his 
possession  or  under  his  control  money  or  effects  belong- 
ing to  the  defendant."  The  lien,  therefore,  attaches  to 
any  debt  of  the  garnishee  to  the  defendant  owing  at  the 
time  of  the  service,  or  at  the  time  of  the  answer,  or  be- 
coming due  at  any  time  between  the  service  and  the 
answer  or  the  contest  thereof,  or  in  the  future,  under  a 
contract  existing  at  the  time  of  the  service  or  answer. — 
Lady  Ensley  Furnace  Co.  v.  Rogan,  95  Ala.  596.  But  it 
does  not  attach  to  any  debt  after  the  making  of  the  an- 
swer, or  to  any  property  of  the  defendant  in  the  hands 
of  the  garnishee  the  possession  of  which  was  thereafter 
acquired.  The  garnishee  may  safely  answer  the  gar- 
nishment at  once,  in  which  event  no  money  or  effects 
subsequently  coming  into  his  hands,  or  debts  subse- 
quently contracted,  are  made  by  tlie  statute  subject  to 
the  lien  created  by  the  service. 

When  a  garnishee  appeals  to  the  circuit  court  from  a 
judgment  rendered  against  him  by  a  justice  of  the  peace 
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on  a  contest  of  his  answer,  the  case  is  triable  de  novo 
upon  its  merits.  It  is  a  consequence  following  upon  the 
statutory  requirement  that  the  trial  shall  be  de  novo^  that 
the  garnishee  may  answer  anew  in  the  circuit  court. — 
FranciS'Ch^noweth  Hardware  Co.  v.  Bailey  &  McConnell, 
104  Ala.  569  ;  Lehman  v.  Hudmon,  85  Ala.  135  ;  Case  v. 
Moore^  21  Ala.  760.  But  it  is  not  necessary  for  him  to 
do  so,  if,  in  his  former  answer,  he  answered  all  the  mat- 
ters required  by  the  statute  to  be  answered.  If,  how- 
ever, he  exercises  the  right  and  files  a  new  answer, which 
is  a  mere  repetition  of  the  former  one,  denying  indebt- 
edness, &c.,  during  the  period  fixed  by  the  statute,  the 
eflfect  of  filing  such  new  answer  is  not  to  extend  the 
period  of  inquiry  as  to  indebtedness  up  to  the  time  of 
the  making  of  the  new  answer,  except  as  to  such  as  ac- 
crues during  this  period  under  an  antecedent  contract ; 
nor  to  authorize  the  plaintiff  to  tender  an  issue  of 
indebtedness  vel  non  contracted  during  the  period  inter- 
vening between  the  making  of  the  two  answers.  The 
issues  are  the  same,  and  the  period  over  which  the 
inquiry  can  extend  is  the  same  as  they  would  be  if  no 
new  answer  had  been  filed.  But  if  in  such  answer  the 
garnishee,  after  denying  indebtedness  at  the  time  spe- 
cified in  the  statute,  goes  further  and  denies  that  he  is 
indebted  to  the  defendant  at  the  time  of  the  filing  of  such 
new  answer,  a  time  not  covered  by  the  garnishment, 
then,  as  between  him  and  the  plaintiff',  he  thereby  gives 
the  latter  an  opportunity  to  controvert  the  truth  of  the 
denial  and  to  tender  an  issue  averring  that  the  garnishee 
was  indebted  to  the  defendant  at  the  time.  The  plaint- 
iff cannot,  however,  merely  because  of  this  additional 
denial  in  the  answer,  require  him  to  meet  an  issue  aver- 
ring the  existence  of  an  indebtedness  at  some  time  be- 
tween the  making  of  the  two  answers,  except  as  such 
accrued  during  the  period  under  an  antecedent  contract, 
nor  any  issue  which,  if  joined  in,  would  authorize  proof 
of  an  indebtedness  contracted  after  the  making  of  the 
first  answer. 

Applying  these  principles  to  the  case  under  consider- 
ation, it  results  that  the  demurrer  to  the  fifth  and  eighth 
issues  was  properly  sustained.  As  we  construe  them, 
the  averments  therein  as  to  indebtedness  and  the  posses- 
sion of  property  has  reference  to  the  period  between 
the  service  of   the  garnishment   and  the   last  answer, 
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and  would  have  authorized  plaintiff  to  prove  that  at 
some  time  between  the  making  of  the  first  and  last  an- 
swers garnishee  had  become  indebted  to  the  defendant, 
or  had  acquired  possession  of  property  belonging  to 
him,  and  upon  such  proof  obtained  a  judgment,  although 
the  debt  had  been  paid  or  the  property  restored  prior 
to  the  last  answer.  If  we  construe  the  issues  as  refer- 
ring to  the  period  between  the  service  and  the  first 
answer,  then  appellant  was  not  injured  by,  and  can  not 
complain  of,  the  action  of  the  court  in  sustaining  the 
demurrers,  since  he  had  the  benefit  of  the  same  issues 
under  the  fourth  and  ninth  issues,  respectively.  With 
respect  to  the  fifth  issue,  it  will  be  observed  that  the 
time  when  the  indebtedness  is  alleged  to  have  been  in- 
curred is  laid  under  a  videlicet,  the  object  of  which  is 
to  inform  the  other  party  that  the  pleader  does  not 
intend  to  rely  on  the  time  as  alleged,  and  he  could, 
therefore,  although  the  time  alleged  was  prior  to  the 
service  of  the  garnishment,  have  shown  that  the  indebt- 
edness was  incurred  at  a  time  subsequent  to  the  first 
answer. — Simpson  v.  Talbot,  25  Ala.  470. 

The  court  erred  in  giving  the  general  charge  in  favor 
of  the  garnishee.  The  issue  of  idebtedness  vet  iion 
should  have  been  left  to  th%jury.  From  the  facts  in 
evidence  the  jury  might  properly  have  inferred  the  in- 
tention with  which  the  services  were  rendered  by  the 
defendant  for  the  garnishee,  whether  in  expectation  of 
receiving  compensation  or  not,  knowledge  of  the  ser- 
vices on  the  part  of  the  latter  and  his  acquiescence 
therein  and  acceptance  thereof,  and  the  existence  of 
every  material  fact  necessary  to  raise  a  legal  presump- 
tion of  a  promise  to  pay  for  the  same.  The  general  charge 
should  never  be  given  when  any  material  fact  in  the 
case  rests  in  inference,  or  when  it  become  necessary  to 
determine  the  intention  of  the  parties. — 1  Brick.  Dig. 
335,  §  4  ;  Tahlerv,  Sheffield  Land,  Iron  &  Coal  Co,,  87  Ala. 
309  ;  Cox  V.  Knight,  49  Ala.  173. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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^x  parte  City  Council  of  Mont- 
gomery.* 

Application  for  Mandamus. 

1.  Appeal  from  chancery  decree ;  hiver  court  can  not  pass  upon  de- 
murrers pending  appeal. — ^An  appeal  to  the  Supreme  Court  from  a  de- 
cree of  the  chancery  court  dissolving  a  temporary  injunction  restrain- 
ing the  defendant  from  selling  plaintiff's  land  under  a  foi*mer  decree, 
presents  and  requires  the  appellate  court  to  pass  upon  the  questfon 
as  to  whether  the  bill  asking  for  the  injunction  contains  equity;  and 
hence  during  the  pendency  of  such  an  appeal,  the  lower  court  can 
not  hear  and  determine  a  demurrer  to  the  bill  or  a  motion  to  dis- 
miss the  bill  for  the  want  of  equity,  made  after  the  appeal  was 
taken ;  and  a  writ  of  mandamus  will  not  issue  to  compel  the  lower 
court  so  to  do. 

This  was  an  original  application  filed  in  the  Supreme 
Court  asking  for  a  writ  of  mandamus.  The  facts  of  the 
case  are  sufficiently  stated  in  the  opinion. 

W.  A.  GuNTBR,  for  petitioner. 

No  counsel  marked  contra. 

McCLELLAN,  J. — ^The  petitioner,  the  City  Council 
of  Montgomery,  prays  that  a  writ  of  mandamus  be  issued 
out  of  this  court  to  the  chancellor  of  the  Southeastern 
Chancery  Division  and  to  the  chancery  court  of  Mont- 
gomery county,  commanding  the  said  chancellor  in 
vacation  and  the  said  court  in  term  time  to  hear  and  de- 
termine a  motion  to  dismiss  for  want  of  equity  a  certain 
bill  prosecuted  by  Mrs.  Mary  E.  Winter  against  peti- 
tioner, and  also  to  hear  and  give  judgment  upon  certain 
demurrers  interposed  to  said  bill  by  the  respondent 
thereto.  The  object  and  prayer  of  said  bill  was  to  en- 
join, temporarily  until  final  hearing  and  perpetually  on 
the  hearing,  the  enforcement  of  a  decree  for  the  sale  of 
certain  realty  which  has  been   rendered  in  favor  of  the 


•This  case  should  have  been  reported  in  100  Alabama ;  but  through 
mistake  was  omitted  therefrom. 


Digitized  by  VjOOQ IC 


116  SUPREME  COURT  [Nov.  Term, 

[Ex  parte  City  Council  of  Montgomery.] 

City  Council  of  Montgomery,  and  which  it  was  proceed- 
ing to  enforce.  The  temporary  injunction  was  ordered 
and  issued  as  prayed.  Thereupon  the  respondent  moved 
"  for  an  order  discharging  and  dissolving  the  injunction 
heretofore  granted,  *  *  restraining  respondent  from 
enforcing  its  decree."  The  grounds  of  this  motion  are 
not  stated.  It  was  granted,  and  an  order  was 
regularly  made  dissolving  the  temporary  in- 
junction. From  it  an  appeal  was  prosecuted  to  this 
court,  the  order  being  superseded  and  the  injunction 
restored  pending  the  appeal.  The  appeal  is  still 
pending  here.  After  it  had  been  taken  and  fully  per- 
fected, the  respondent,  *'  after  due  notice  to  the  adverse 
party,  submitted  to  the  chancellor  *  *  *  in  vacation 
its  demurrers  to  said  bill  and  a  motion  to  dismiss  said 
bill  for  want  of  equity."  On  this  submission  the  chan- 
cellor made  the  following  order :  "The  injunction  in 
this  cause  being  reinstated  on  appeal  to  the  Supreme 
Court,  which  appeal  is  still  pending,  I  decline  to  pass  in 
vacation  upon  the  demurrer  and  motion  to  dismiss  the 
bill  for  want  of  equity."  At  the  ensuing  term  respond- 
ent asked  the  court  to  hear  the  demurrers  interposed  to 
the  bill  or  to  set  the  same  down  for  hearing  on  some  day 
of  the  term  '  *  and  the  court,  being  informed  by  the 
record  and  otherwise  that  an  appeal  is  now  pending  in 
the  Supreme  Court  in  this  case  from  an  order  dissolving 
the  injunction  heretofore  granted  herein,  *  *  *  *  a 
supersedeas  having  been  given  which  restored  the  in- 
junction," was  of  the  opinion  that  it  had  *'no  right  to 
proceed  to  hear  the  case  to  any  further  extent  until  said 
appeal  is  disposed  of, ' '  and  therefore  refused  to  hear  said 
demurrer.  The  demurrer  in  question  went  to  the  sub- 
stance, not  merely  the  form,  of  the  bill.  It  challenged 
the  sufficiency  of  the  bill  both  because  of  the  absence  of, 
as  demurrant  insists,  necessary  averments,  and  on  the 
ground  that,  as  respondent  insists,  the  allegations  made 
in  the  bill  demonstrate  its  want  of  equity.  So  that  the 
chancellor  and  the  chancery  court  were  called  upon  by 
the  respondent  by  the  demurrer  as  well  as,  of  course,  by 
the  motion  to  dismiss  to  pass  upon  and  determine  the 
equity  of  the  bill.  That  question  is  directly  involved  on 
the  appeal  which  is  now  pending  in  this  court.  While, 
as  we  have  seen,  the  motion  to  dissolve  the  temporary 
injunction  does  not  set  forth  the  grounds  upon  which  it 
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proceeds,  and  while  the  interlocutory  order  dissolving 
the  injunction  does  not  recite  the  reasons  for  that  action, 
the  inquiry  whether  the  bill  contains  equity  is  presented 
on  the  appeal  now  before  us,  and  it  well  may  be — at 
least  we  can  not  see  that  it  will  not  be — that  upon  the 
issue  of  that  inquiry  the  fate  of  the  case  in  this  court  will 
depend.  Moreover,  as  the  final  relief  sought  must  be 
granted  or  denied  upon  the  same  considerations  and 
principles,  so  far  as  the  averments  of  the  bill  are  con- 
cerned, as  will  shape  this  court's  action  on  the  appeal 
from  the  interlocutory  order  dissolving  the  temporary 
injunction,  since  the  object  and  prayer  of  the  bill  is  for 
the  perpetuation  of  the  ad  interim  writ  when  the  cause 
comes  to  final  hearing,  it  may  be  that  the  conclusions  of 
this  court  on  the  questions  now  before  it  will  be  deter- 
minative of  all  rights  attempted  to  be  effectuated  by  the 
bill.  It  is  manifest,  therefore,  that  the  questions  we  are 
asked  to  compel  the  chancellor  and  the  chancery  court 
to  hear  and  determine  are  the  questions  which  are  now 
in  this  court,  and  which  we  must  determine,  and  being 
here,  the  universal  rule  ex  necessitate  is,  that  they  can  not 
also  be  in  the  chancery  court.  A  different  rule,  or  the 
relaxation  of  the  rule  in  the  manner  and  to  the  extent 
involved  in  granting  the  mandamus  now  sought,  would 
lead  to  or  admit  of  results  which  can  not  be  justified. 
If,  for  example,  the  court  below  has  the  power  to  pass 
on  the  demurrers  it  also  has  the  power  of  course  to  dis- 
miss the  bill,  and  the  exercise  of  silch  power  is  the 
action  directly  invoiced  by  the  motion  to  dismiss  for  the 
want  of  equity.  If  this  was  done,  we  would  have  the 
intolerable  anomaly  of  a  pending  appeal  in  this  court  in 
a  nonexistent  cause,  or  the  equally  unheard  of  result  of 
a  nisi  prius  court's  emasculating  and  by  indiscretion 
dismissing  an  appeal  properly  taken  to  and  pending  in 
an  appellate  court.  On  the  other  hand,  if  the  trial 
court  should  conclude  on  a  hearing  of  the  demurrer  and 
motion  to  dismiss,  that  the  bill  contained  equity,  its 
decree  to  that  effect  would  be  the  merest  waste  paper  as 
against  the  judgment  of  this  court  to  the  contrary  on 
the  appeal  now  here  ;  and  if  the  lower  court's  conclusion 
should  coincide  with  that  of  this  court  on  the  question 
of  the  equity  of  the  bill,  its  decree  would  still  be  sheer 
supererrogation,  and  without  force  or  effect.  That 
there  are  exceptions  to  the  rule  that  '*  an  appeal,  prop- 
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erly  perfected,  removes  a  case  wholly  and  absolutely 
from  the  trial  court  and  places  it  in  the  higher  tribunal", 
(Elliott's  Appellate  Procedure,  §  541,  Alle^i  v,  Allen,  80 
Ala.  154,)  is  quite  true,  (Elliott  App.  Pro.  §  542),  but 
the  present  case  is  not  one  of  them.  The  lower  court, 
pending  an  appeal,  may  proceed  in  matters  which  are 
entirely  collateral  to  that  part  of  the  case  which  is  taken 
up,  but  it  can  do  nothing  in  respect  of  any  matter  or 
question  which  is  involved  in  the  appeal,  and  which 
may  be  adjudged  by  the  appellate  court.  The  operation 
of  the  mandamvs  here  prayed  would  be,  as  we  have  seen, 
to  compel  precisely  this  to  be  done  by  the  court  below. 
The  application  must  be  denied. 


City  Council  of  Montgomery  v. 
Parker. 

Prosecution  for   Violation  of  City  Ordinance, 

West  V.  Brown,  et  al. 

Bill  in  Equity  for  an  Injunction. 

1.  Dedication  of  street ;  State  has  control  of  its  use ;  rights  of  dedi- 
cator or  grantor. — When  a  part  of  a  freehold  becomes  a  public  high- 
way or  public  street  in  a  city,  either  by  dedication  or  conveyance  by 
the  owner,  the  State,  in  its  sovereignty  over  highways  and  public 
places,  has  full  police  power  to  regulate  the  actions  of  all  persons  in 
the  use  of  such  street  or  highway,  not  inconsistent  with  its  use  as  .a 
street  or  highway ;  and  after  such  dedication  or  grant,  the  dedicator 
or  grantor,  as  owner  of  the  freehold,  has  no  greater  right  or  interest 
in  the  use  of  such  street  or  highway,  as  such,  and  in  the  manner  of 
its  use,  than  any  other  person  of  the  public. 

2.  Same ;  same ;  delegation  of  power  to  municipality. — The  State 
may,  by  act  of  the  legislature,  confer  upon  or  delegate  to  a  municipal- 
ity the  power  of  control  and  supervision  over  the  streets  within  its 
limits ;  and  ordinances  passed  by  a  city  council  In  the  exercise  of 
such  power,  which  are  within  the  authority  conferred  and  not  un- 
reasonable, are  enforceable,  rendering  those  persons  violating  them 
subject  to  the  punishment  provided  therefor. 

3.  Public  streets  ;  municipal  ordinance  in  reference  thereto ;  violation 
thereof  punishable ;  rights  of  proprietor  of  hotel, — Where  a  municipfil 
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ordinance  provides  that  a  portion  of  a  certain  street  in  front  of  a  des- 
ignated hotel  shall  be  "established  as  a  stand  for  two  hacks/'  and  pre- 
scribes punishment  for  anyone  who  shall  occupy  such  portion  of  said 
street  with  a  hack  when  it  is  already  occupied  by  two  other  hacks, 
and  such  ordinance  is  within  the  power  conferred  by  the  city  charter, 
and  is  not  shown  to  be  unreasonable,  it  is  enforceable ;  and  the  fact 
that  a  hack  driver,  who  was  prosecuted  for  the  violation  of  said  ordi- 
nance, was  employed  by  the  proprietor  of  said  designated  hotel,  who 
ran  a  public  hack  line  in  connection  with  the  hotel,  and  who  owned  the 
fee  in  the  street,  subject  to  the  easement,  does  not  give  the  offender 
immunity  from  punishment ;  and  upon  proof  of  the  violation  of  said 
ordinance,  such  driver  should  be  convicted. 

4.  Streets;  use  by  adjoining  property  owner;  proprietor  of  hotel. 
The  proprietor  of  a  hotel,  who  is  the  owner  in  fee  of  the  land  to  the 
middle  of  the  street,  has  no  more  right  to  the  exclusive  use  of  the 
street  adjacent  to  the  sidewalk  in  front  of  said  hotel,  or  to  permanently 
occupy  such  part  of  the  street,  than  any  other  person ;  nor  can  such 
proprietor,  as  the  owner  of  a  public  hack  line,  which  he  operates  in 
connection  with  the  hostelry,  permanently  occupy  the  street  in  front 
of  his  hotel  with  his  hacks,  to  the  exclusion  of  other  hacks ;  and  espe- 
cially is  this  true  when  in  so  doing  he  violates  a  municipal  ordinance. 

5.  Same ;  same ;  injunction. — The  proprietor  of  a  hotel,  which  abuts 
on  a  public  street,  can  enjoin  the  use  of  such  street  by  the  hacks  and 
transfer  wagons  of  others  in  such  manner  as  prevents  and  obstructs 
him  and  the  guests  of  his  hotel  in  their  reasonable  ingress  to  and 
egress  from  the  hotel,  and  in  the  transportation  of  baggage,  to  their 
gi*eat  inconvenience  and  to  his  injury,  and  to  restrain  the  occupancy 
of  the  street  in  front  of  the  hotel  in  a  manner  prohibited  by  a  city 
ordinance ;  and  a  bill  filed  for  such  purpose,  averring  facts  showing 
such  use  and  occupancy,  contains  equity. 

6.  Injunction ;  dissolved  on  the  denials  of  th£  answer. — Where,  on  a 
bill  for  an  injunction,  the  facts  upon  which  the  relief  is  claimed,  are  pos- 
itively and  explicitly  denied  in  the  answer,  the  injunction  is,  as  a  gen- 
eral rule,  properly  dissolved  upon  motion  made  therefor;  and  in  re- 
viewing a  decree  dissolving  an  injunction  upon  the  denials  of  an 
answer,  this  court  will  not  consider  the  merits  of  the  defense  pre- 
sented by  affirmative  averments  in  the  answer. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  A.  D.  Sayre,  Special  Judge. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  Jere  N.  Williams. 

These  two  cases,  involving  the  same  questions,  were 
considered  together  on  the  present  appeal,  and  one 
opinion  rendered. 

In  the  case  of  the  City  Council  of  Montgomery  against 
Will  Parker,  the  appellee  was  arrested  by  policemen  of 
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said  city  for  violating  what  is  known  as  the  hack  ordi- 
nance of  said  city,  which  is  copied  in  the  opinion.  He 
was  carried  before  the  recorder  of  the  city,  and  upon  his 
trial  was  discharged.  From  the  judgment  discharging 
the  defendant  the  city  council  of  Montgomery  sued  out 
an  appeal  to  the  city  court  of  Montgomery  in  the  man- 
ner required  by  the  charter  of  said  city  (Acts  of  1892- 
93,  p.  368,  §  64) .  On  the  trial  of  the  cause  in  the  city 
court  the  following  facts  were  shown :  On  the  16th  day 
of  December,  1895,  the  city  council  of  Montgomery 
adopted  an  ordinance,  fixing  two  as  the  number  of  hacks 
which  should  be  permitted  to  stand  on  the  west  side  of 
Commerce  Street  in  front  of  the  Exchange  Hotel,  which 
was  duly  approved  by  the  mayor  of  the  city  of  Mont- 
gomery on  the  20th  day  of  the  same  month.  There  is 
also  another  ordinaijce  duly  adopted  by  said  council  and 
approved  by  mayor,  which  provided  for  the  punishment 
of  any  person  violating  said  ordinance,  by  a  fine  of  not 
less  than  one  nor  more  than  one  hundred  dollars. — City 
Code  of  Montgomery  of  1895,  §  928.  Commerce  Street 
is  and  has  been  for  more  that  fifty  years  a  public  street 
or  thoroughfare  in  the  city  of  Montgomery,  upon  the 
west  side  of  which  is  situated  the  Exchange  Hotel,  which 
is  leased  and  operated  by  one  D.  P.  West.  Said  West 
is  owner  of  a  line  of  public  hacks,  duly  licensed  by  said 
council  and  operated  by  him  for  the  common  carriage  of 
passengers  in  said  city,  and  which  are  principally  and 
primarily,  but  not  exclusively,  for  the  use  of  the  guests 
of  said  hotel.  On  the  28th  day  of  December,  1895,  the 
defendant.  Will  Parker,  who  was  the  driver  of  one  of 
the  hacks  belonging  to  and  operated  by  said  West,  drove, 
stopped  and  stood  his  hack  on  the  west  side  of  said  Com- 
merce Street,  in  front  of  said  hotel,  at  the  point  desig- 
nated by  said  ordinance  as  a  stand  for  two  hacks,  when 
there  were,  at  that  time,  two  other  hacks  already  at  said 
stand,  contrary  to  the  provisions  of  said  ordinance. 
There  were  other  stands  for  hacks  in  said  ciiy,  which 
were  vacant,  to  which  defendant  could  have  driven  and 
stood  the  hack  in  his  charge,  without  violating  said 
ordinance,  but  there  was  no  other  stand  as  convenient 
to  said  hotel.  At  the  time  the  defendant  drove  and  stood 
said  hack  in  front  of  said  hotel,  he  was  not  engaged  in 
the  actual  carriage  of  passengers,  but  did  so  for  the  pur- 
pose of  being  convenient  to  any  one  who  might  wish  to 
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employ  said  hack,  but  principally  and  primarily,  but 
not  exclusively,  for  the  employment  of  guests  of  said 
hotel.  Whereupon  the  defendant  was  arrested,  tried 
and  convicted,  as  herein  above  stated. 

Upon  this  evidence  the  court  was  requested  by  the 
plaintiff  to  give  the  general  affirmative  charge  in  its  be- 
half. The  court  refused  to  give  this  charge,  and  the 
plaintiff  duly  excepted.  The  court,  at  the  request  of 
the  defendant,  gave  the  general  affirmative  charge  in  his 
behalf,  and  to  the  giving  of  this  charge  the  plaintiflf  duly 
excepted. 

There  were  verdict  and  judgment  for  the  defendant,  dis- 
charging him,  and  from  this  judgment  the  city  council 
prosecutes  the  present  appeal,  and  assigns  as  error  the 
rulings  of  the  court  to  which  exceptions  were  reserved. 

In  the  second  case,  the  appellant,  D.  P.  West,  filed  a 
bill  against  the  appellees,  Brown,  Gaston  &  Haygood ; 
and  prayed  for  an  injunction.  The  facts  in  reference  to 
this  case  are  sufficiently  stated  in  the  opinion. 

Graham  &  Steiner,  for  the  City  Council  of  Mont- 
gomery.— Clause  three  of  the  charter  of  the  city  of  Mont- 
gomery, as  amended  February  18th,  1895,  gives  the 
City  Council  of  Montgomery  police  jurisdiction  over  all 
the  territory  embraced  in  the  limits  of  the  city  and  the 
territory  within  one  and  a  half  miles  of  the  corporate 
limits  of  said  city.— Acts  1894-95,  p.  628,  §  1. 
The  ordinance  establishing  hack  stands  is  a  reasonable 
regulation,  and  within  the  police  power  of  said  City 
Council. — Horr  &  Bemis  on  Munic.  Ord»,  §  130  ;  Com,  v, 
Matth€W8,  122  Mass.  60. 

2.  A  municipal  corporation  has  police  jurisdiction 
over  the  streets  included  in  the  limits  of  the  corpora- 
tion, whether  the  fee  in  the  street  is  vested  in  the  prop- 
erty owner  or  not. — Horr  &  Bemis  on  Munic.  Ord.,  §§ 
146,  213,  224,  225,  245,  247;  McCain  v.  State,  62  Ala. 
138;  Com.  v.  Matthews,  122  Mass.  60;  Western  Railway 
V.  A.  G.  T.  R.  R.  Co.,  96  Ala.  272 ;  Com.  v.  Fenton,  130 
Mass.  195. 

3.  The  defendant  drove  his  carriage  in  front  of  the 
Exchange  Hotel,  on  the  west  side  of  Commerce  street, 
in  the  city  of  Montgomery,  and  stopped  at  a  point  which 
was  designated,  by  ordinance  of  the  City  Council  of 
Montgomery,  as  a  stand  for  two  hacks,  when  there  were 
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already  two  hacks  upon  said  stand,  in  violation  of  said 
ordinance,  and  he  should  have  been  convicted.  '*The 
power  of  a  municipal  corporation  to  make  police  regu- 
lations includes  authority  to  make  reasonable  provision 
for  the  peace,  safety  and  convenience  of  its  inhabitants." 
15  Am.  &  Eng.  Encyc.  of  Law,  1167,  §  3  ;  and  authorities 
cited  in  note  on  page  1168  under  the  subdivision  of 
"Use  of  streets  by  individuals  and  vehicles." 

Gordon  McDonald,  for  D.  P.  West  and  Will.  Parker. 
1.  For  the  purpose  of  this  case.  West,  is  an  abutting 
land  owner.  Presumptively  he  is  the  owner  of  the  fee 
of  the  street  to  the  middle  thereof.— Perry  v.  N,  0.,  M. 
&  C.  R.  li.  Co,.  55  Ala.  413;  Westerti  Un.  Tel.  Co.  v. 
WilliamSy  19  Amer.  St.  Rep.  908;  Rice  v.  Worcester^  11 
Gray  (Mass.)  283;  Fla.  So.  R.  Co.  v.  Brown,  23  Fla. 
104  ;  Vaughan  v.  Stuzaker,  16  Ind.  338.  As  such,  he  has 
all  the  rights  of  any  other  owner  of  the  freehold,  sub- 
ject only  to  the  public  easement. — Mayor ^  &c.  v.  Hill^ 
58  Ga.  595  ;  Perry  v.  N.  0.,  M.  &  C.  R.  R.  Co.,  55  Ala.  413. 

2.  Independently  of  the  ownership  of  the  soil,  the 
occupant  of  property  abutting  on  a  public  street,  has  a 
right,  peculiar  to  himself,  and  paramount  to  other  in- 
habitants of  the  town,  and  that  is  the  right  or  easement 
of  free  and  unobstructed  access  to  his  premises. — St. 
Paul,  &c.f  R.  Co.  V.  Schurmier,  7  Wall.  272;  Humer  v. 
Brooklyn,  114  N.  Y.  433  ;  Branahan  v.  Hotel  Co.,  39  Ohio 
St.  333,  s.  c.  48  Amer.  Rep.  457;  Everett  v.  Marquett, 
53  Mich.  450;  Rlyney  v.  Chicago,  102  111.  64.  And  the 
right  is  so  far  in. the  nature  of  private  property  that  not 
even  the  legislature  can  impair  or  take  it  away  without 
compensation. — Theobold  v.  Louisville,  &c.,  R.  R.  Co.,  66 
Miss.  279  ;  State  v.  Laverack,  34  N.  J.  L.  201 ;  Lackland  v. 
V.  N.  M.  R.  R.  Co.,  31  Mo.  180  ;  Broome  v.  N.  F.,  (fee,  TeL 
Co.,  42N.J.Eq.  141. 

3.  The  streets  were  donated  for  the  travelling  public 
to  pass  and  repass  upon.  Not  for  a  place  to  stop  on. 
In  New  York,  where  a  livery-man  left  his  vehicles  in  the 
street  in  front  of  the  plaintiff's  premises,  the  court  held 
that  ''The  legislature  had  not  the  power,  and  neither 
had  the  municipal  authorities,  as  against  the  adjoining 
owner  to  confer  upon  any  person  the  right  to  make  use 
of  the  highway  for  any  other  j)urpose  than  to  pass  and 
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repsss. — ilcCaffrey  V,  Smith,  41  Hun  (N.Y.)  117;  Lip- 
pincott  x\  Lasher,  44  N.  J.  Eq.  120. 

4.  The  facts  disclosed  by  the  bill  show  the  necessity 
for  the  preventive  jurisdiction  of  a  court  of  equity.  .  It 
would  be  wholly  impossible  to  estimate  the  damages  in- 
curred by  complainant  in  an  action  at  law  for  tresspass. 
The  remedy  at  law,  for  the  wrongs  complained  of,  is 
wholly  inadequate.  The  jurisdiction  of  it  is  in  equity 
and  by  injunction. — Branahan  v.  Hotel  Co.,  39  Ohio  St. 
333 ;  Ross  v.  Thompson,  78  Ind.  90  ;  Carter  v.  Chicago,  57 
111.283. 

5.  The  defendant.  Will  Parker,  in  the  prosecution  by 
the  City  Council  of  Montgomery,  for  the  violation  of  the 
ordinance  establishing  a  stand  for  two  hacks  in  front  of 
the  hotel,  being  in  the  employment  of  the  proprietor  of 
the  hotel,  is  entitled  to  the  same  protection  and  the  same 
rights  in  the  discharge  of  his  employment,  as  was  the 
proprietor. 

Thos.  G.  &  Chas.  p.  Jones,  for  Brown,  Gaston  &  Hay- 
good. — 1.  The  city  of  Montgomery  had  express  power  to 
pass  the  ordinance  set  out  in  the  answer. — Acts  1894-95, 
p.  628,  amending  certain  sections  of  the  charter  of  the  city 
of  Montgomery,  approved  February  18,  1895,  section  3. 
The  right  to  regulate  hacks,  which  included  the  power  to 
establish  hack  stands,  is  given  by  section  19  of  the  char- 
ter of  the  city  of  Montgomery.  The  same  control  is 
given  over  the  use  of  streets. — Acts,  1892-93,  p.  377,  § 
16.  The  ordinance  is  not  only  authorized,  but  reason- 
able.— Horr  &  Bemis  on  Munic.  Ordinances,  §§  146,  213, 
224,  225,245,  247;  Com.  v.  Matthews,  122  Mass.;  60 
McCain  v.  State,  62  Ala.  138  ;  Westerii  R.  of  Ala.  v.  Grand 
Trunk  R.  R.  Co.,  96  Ala.  272. 

2.  Even  if  complainant  had  the  fee  to  the  center  of 
the  street,  he  holds  it  in  subordination  to  the  rights  of 
the  public  in  the  street,  and  the  reasonable  regulation  of 
it  by  the  municipal  authorities.  True,  the  law  of  the 
highway  is  motion ;  but  hacks  increase  the  locomotion 
over  the  street.  In  order  to  regulate  this  locomotion,  so 
as  to  give  the  best  service  to  the  public,  and  at  the  same 
time  the  leas*  inconvenience  to  those  concerned  in  the 
passage  of  the  street,  it  is  necessary  that  the  municipal 
authorities  designate  the  places  on  the  street,  convenient 
of  access  to  the  majority  of  those  who  may  desire  to  use 
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hacks,  where  hacks  must  stand,  until  called  by  custom- 
ers. As  the  stand  for  the  hack  when  not  moving,  is 
essential  to  the  celerity  and  order  in  the  movement  of 
hacks  in  the  street,  the  hack  stand,  in  a  practical  and 
legal  sense,  is  as  much  a  means  of  locomotion  over  the 
street,  as  the  movement  of  the  hacks,  and  the  hack 
stand  is  as  much  a  public  use  as  the  movements  of  the 
hack.  These  stands,  designated  by  municipal  authority, 
pursuant  to  charter  power,  are  in  no  sense  nuisances  or 
unlawful ;  and  do  not  fall  within  any  of  the  principles 
upon  which  stationary  obstacles  on  the  sidewalk,  such 
as  fruit  stands,  goods,  booths,  etc.,  are  condemned. 

3.  No  authority  can  be  found  that  a  hack  stand  is  per 
se  a  nuisance.  Whether  it  is  so  or  not,  is  always  a  ques- 
tion of  fact.  The  question  must  be  determined  by  the 
consideration  which  governs  each  particular  case.  How 
many  hacks  are  allowed  to  use  the  stand  at  a  time? 
What  number  of  people  or  crowds  resort  to  the  stand 
to  use  them?  What  use  is  made  of  his  property  by  the 
adjacent  proprietor,  &c.?  How  does  it  affect  that  use  or 
business?  Ordinarily,  a  hack  stand  for  two  hacks  near 
a  hotel  would  be  considered  an  advantage  to  its  business 
and  a  convenience  to  its  patrons.  The  same  character  of 
hack  stand  adjacent  to  a  private  residence  might  destroy 
the  comfort  and  privacy  of  the  occupants,  and  might  be 
a  great  evil  if  maintained  near  an  infirmary,  or  hospital, 
or  retreat  for  the  sick.  The  question  at  last  is  this: 
Regardless  of  the  effect  on  the  right  of  ingress  or  egress, 
is  the  hack  stand  a  nuisance?  If  not  a  nuisance  in  that 
sense,  does  it  so  interfere  with  and  impede  the  right  of 
ingress  or  egress,  as  to  amount  to  a  nuisance  in  that  re- 
spect? The  proof  shows  that  the  hack  stand  here  does 
not  fall  under  either  ground  of  condemnation. 

COLEMAN,  J. — ^There  is  one  question  involved  in 
each  of  these  cases,  the  disposition  of  which  determines 
the  former,  and  may  have  a  material  bearing  in  the 
other.  For  this  reason  but  one  opinion  will  be  deliv- 
ered in  the  two  cases. 

The  City  Council  of  Montgomery  adopted  two  ordi- 
nances, the  first  of  which  reads  as  follows  :  *  'Be  it 
ordained  by  the  City  Council  of  Montgomery  as  follows : 
That  the  west  side  of  Commerce  Street  in  front  of  the 
Exchange  Hotel  is  hereby  established  as  a  stand  for  two 
Vol.  U4. 
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hacks."  The  second  ordinance  provided  for  ''the  pun- 
ishment of  any  one  guilty  of  a  violation  of  the  ordinance 
by  a  fine,"  &c. 

The  facts  show  without  conflict  that  the  defendant, 
Will  Parker,  violated  the  above  ordinance.  The  evi- 
dence on  the  part  of  the  defendant  showed  that  at  the 
time  of  the  alleged  violation,  he,  with  others,  was  in  the 
employment,  as  hack  drivers,  or  common  carriers  of  per- 
sons, of  the  proprietor  of  the  Exchange  Hotel,  then  open 
and  conducted  as  a  public  hotel,  and  that  his  hacks  were 
kept  for  the  use  of  his  guests  as  well  as  for  the  public 
use. 

In  the  second  case,  D.  P.  West,  proprietor  of  the  Ex- 
change Hotel,  filed  a  bill  in  equity  for  the  purpose  of 
having  respondents  enjoined  **frora  keeping  or  allowing 
their  servants  to  keep  their  carriages,  hacks  and  other 
vehicles  on  said  street  and  along  the  sidewalk  in  front 
of  complainant's  hotel,  in  the  manner  above  mentioned." 
We  will  state,  substantially,  the  facts  averred  in  the 
bill,  upon  which  appellant  bases  the  prayer  for  the  in- 
junction. First,  that  he  is  the  owner  in  fee  of  the  land 
to  the  centre  of  the  street ;  that,  for  the  purpose  of  carry- 
ing on  his  business,  he  is  compelled  to  run  a  number  of 
carriages  and  baggage  wagons  to  carry  his  guests,  the 
travelling  public,  and  their  baggage  to  and  from  the 
hotel,  and  that  respondents  have  kept  and  continue  to 
keep  "their  various  hacks,  carriages,  or  many  of  them, 
on  said  Commerce  street,  along  the  edge  of  the  side- 
walk, in  front  of  complainant's  hotel,  as  a  usual  and 
customary  stand  for  them  to  await  employment,  to  the 
great  loss  and  annoyance  of  appellant  in  his  said  busi- 
ness, preventing  and  obstructing  him  and  the  guests 
of  his  said  hotel  in  their  reasonable  access  to  and  egress 
from  said  hotel,  and  obstructing  and  preventing  the 
transportation  of  the  baggage  of  the  said  guests  to  and 
from  the  said  hotel,  and  crowding  and  keeping  carriages 
and  baggage  wagons  away  from  the  front  of  said  hotel, 
where  it  is  necessary  for  the  comfort  and  convenience  of 
complainant's  guests  the  said  carriages  and  wagons 
should  be  kept  j  *  *  *  and  by  reason  of  the  wrong- 
ful conduct  of  respondents  he  is  greatly  hindered,  ham- 
pered, harrassed  and  injured  in  his  business  of  running 
his  said  hotel."  A  temporary  injunction  issued.  Some 
of  the  respondents  (appellees)  answered  the  bill,  and  by 
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consent  of  parties  the  cause  was  set  down  for  hearing 
upon  motion  to  dissolve  the  injunction.  At  the  hearing, 
the  chancellor  decreed  a  dissolution  of  the  injunction, 
from  which  decree  the  complainant  appealed,  and  here 
assigns  the  decree  dissolving  the  injunction  for  error. 

The  wrong  complained  of  by  complainant  in  his  bill, 
and  for  which  he  seeks  redress  and  relief  principally,  is 
one  which  affects  his  personal  business.  The  provisions 
of  the  city  ordinances  are  within  the  terms  of  the  power 
conferred  by  the  legislature  in  the  city  charter.  We 
declare  the  law  to  be,  that  when  a  part  of  a  freehold 
becomes  in  fact  a  public  highway  or  public  street  of  a 
city,  whether  effected  by  dedication  or  conveyance  of 
the  owner,  the  State,  in  its  sovereignty  over  all  public 
highways  and  public  places,  has  full  police  power  to  reg- 
ulate the  actions  of  all  persons  in  their  use  of  them,  and 
the  manner  of  their  use,  not  inconsistent  with  their  use 
as  public  streets  or  highways,  and  to  make  such  alter- 
ations from  time  to  time  as  the  State  may  deem  proper ; 
and  we  further  hold,  that  the  dedicator  or  grantor  has 
no  greater  right  or  interest  in  the  use  of  a  street  or  pub- 
lic highway,  as  such,  and  the  manner  of  its  use,  than 
any  other  person  of  the  public. — Pcn^y  v.  Netv  Orleans 
&c.y  li.  B.  Co,,  55  Ala.  413,  and  authorities;  Elliott 
on  Roads  and  Streets,  p.  662. 

It  has  been  frequently  decided,  and  we  hold  correctly 
decided,  that  the  State  may  confer  or  delegate  the  same 
supervision  and  control  over  streets  of  a  city  to  the  mu- 
nicipality itself  in  which  they  are  located. — Authorities 
supra  ;  Brook  v.  Ilortoti,  68  Cal.  554;  Pollack  v.  Trustees y 
iScc,  48  Cal.  490  ;  McCain  v.  The  State,  62  Ala.  138. 

We  find  nothing  in  these  ordinances  of  the  city  in  ques- 
tion, which  show  that  the  city  council,  by  their  adoption, 
exceeded  the  power  conferred  in  its  charter  by  the  legis- 
lature, nor  is  there  any  provision  contained  in  the  ordi- 
nance, nor  is  there  any  evidence  in  the  record  of  the  case 
of  The  Citjj  Council  v.  Will  Parker,  which  would  author- 
ize the  conclusion  that  the  ordinances  are  unreasonable. 
It  follows  from  the  principles  of  law  declared  to  be  appli- 
cable, that  the  defendant,  Will  Parker,  prosecuted  for  a 
violation  of  the  ordinance,  and  the  complainant  in  the 
injunction  suit,  can  not  claim  any  immunity,  nor  derive 
any  special  privilege  or  benefit  from  the  fact  that  the 
proprietor  of  the  hotel  owns  the  fee  in  the  street,  sub- 
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ject  only  to  the  easement.  Their  right  must  be  deter- 
mined without  regard  to  this  fact.  It  is  not  seriously 
controverted  that  Will  Parker  violated  the  ordinance  of 
the  city.  He  should  have  been  convicted  under  the 
evidence. 

The  proprietor  of  the  Exchange  Hotel  has  no  more 
right  to  permanently  occupy  the  street  adjacent  to  the 
sidewalk  in  front  of  the  hotel  with  his  hacks,  than  any 
other  person,  nor  are  his  guests  entitled  to  any  greater 
consideration  in  the  use  of  the  sidewalks  and  streets 
of  the  city,  because  they  are  guests.  The  public,  in 
these  respects,  are  upon  an  equal  footing.  The  com- 
plainant's bill,  however,  charges  facts  which,  if  true, 
show  that  the  respondents  occupy  the  street  in  front  of 
the  hotel  in  a  manner  not  authorized  by  the  city  ordi- 
nances, but  in  a  way  the  city  ordinance,  no  doubt,  was 
intended  to  prevent,  and  thereby  * 'prevents  and  ob- 
structs him  and  the  guests  of  the  hotel,  in  the  reason- 
able access  to  and  egress  from  the  hotel,  and  in  the  trans- 
portation of  baggage,  to  their  great  inconvenience  and 
to  his  injury."  These  averments,  and  there  may  be 
others  of  a  similar  character,  in  our  opinion,  gave  the 
bill  equity,  and,  if  proven,  would  entitle  the  complainant 
to  relief.  The  answer  of  the  respondents  positively  and 
explicitly  denies  every  allegation  of  fact,  made  by  the 
complainant,  which  gives  equity  to  the  bill,  and  which 
must  be  established  to  entitle  complainant  to  relief. 

There  are  affirmative  averments  in  the  answer  of  re- 
spondents, and  which  are  discussed  in  the  brief  of  coun- 
sel. We  do  not  consider  these,  in  reviewing  the  de- 
cree of  the  court  dissolving  the  injunction  upon  the 
answer. — Birmingham  Mineral  R,  li.  Co,  v.  Besaemerj  98 
Ala.  277,  and  cases  cited. 

We  are  of  opinion  the  decree  is  fully  sustained  upon 
the  general  rule  stated  in  the  foregoing  authority. 

The  first  case,  that  of  the  City  Council  v.  Will  Parker^ 
is  reversed  and  remanded. 

The  second  case,  West  v.  Brown  et  al.,  is  affirmed. 
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Holland  v.  Southern  Express  Co. 

iu7  ^1  Action  against    Express  Company,  for  Failure   to  Deliver 


}g~q  Package. 

1.  Action  against  common  carrier ,  is  ex  contractu. — ^An  action  against 
an  express  company,  in  which  in  hia  complaint  the  plaintiff  claims 
"  damages  for  the  failure  to  deliver  a  package  *  *  *  received  by 
it  as  a  common  carrier  to  be  delivered  to  the  plaintiflf  at "  a  des- 
ignated place,  **  for  a  reward,  which  it  failM  to  deliver,"  is  an  action 
ex  contractu. 

2.  Same ;  warehouseman ;  action  ex  delicto ;  joinder  of  causes  of 
action. — An  action  against  an  express  company  in  which  plaintiff  sues 
the  defendant  as  a  wai*ehou8eman,  and  alleges  that  the  package, 
which  it  contracted  to  transport  and  deliver  to  plaintiff  was  lost  by 
reason  of  its  negligence,  is  an  action  on  the  case  and  ex  delicto ;  and, 
therefore,  counts  stating  such  a  cause  of  action  can  not  be  added  by 
amendment  to  a  complaint  in  which  the  plaintifif  sues  the  express 
company  as  a  common  carrier,  stating  therein  an  action  ex  contractu. 

Appeal  from  the  Circuit  Court  of  Conecuh. 

Tried  before  the  Hon.  John  Moore. 

This  was  an  action  brought  by  the  appellant,  S.  W. 
Holland,  against  the  Southern  Express  Company. 

The  complaint  as  originally  filed  contained  but  one 
count,  which  was  as  follows  :  ''The  plaintiff  claims  of 
the  defendant,  a  foreign  corporation  doing  business  in 
the  State  of  Alabama,  one  hundred  and  eighty-eight  and 
03-100  dollars  damages,  for  the  failure  to  deliver  one 
package  of  money  containing  one  hundred  and  eighty- 
eight  and  03-100  dollars,  received  by  it  as  a  common 
carrier  to  be  delivered  to  the  plaintiff  at  Castleberry, 
Alabama,  for  a  reward,  which  it  failed  to  deliver."  To 
the  complaint  as  original!}^  filed,  the  defendant  pleaded 
the  general  issue,  and  by  two  special  pleas  set  up  the 
defense  that  the  town  of  Castleberry,  the  place  of  con- 
signment of  the  package  of  money,  was  a  small  place, 
and  that  it  was  not,  therefore,  the  custom  of  the  defend- 
ant to  make  personal  delivery  of  the  package  at  the  res- 
idence or  place  of  business  of  the  consignee ;  that  the 
agent  of  the  defendant,  soon  after  the  receipt  of  the 
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pa<jkage  of  money,  for  the  loss  of  which  this  suit  was 
brought,  notified  the  plaintiff  of  the  receipt  thereof,  that 
the  plaintiflf  stated  that  he  would  call  for  the  package 
the  next  day,  and  that  during  the  time  intervening, 
the  office  of  the  defendant  was  burglarized  and 
robbed,  and  said  package  was  stolen  therefrom,  and 
that  a  reasonable  time  had  elapsed  from  the  time  of  the 
giving  of  the  notice  to  the  plaintiff  to  the  time  at  which 
it  was  stolen,  within  which  the  plaintiff  could  have  got- 
ten the  package. 

Upon  the  second  trial  of  this  cause,  after  a  decision 
therein  on  appeal  to  this  court,  (109  Ala.  362),  the 
plaintiff,  by  leave  of  the  court,  amended  his  complaint 
by  adding  the  following  counts  :  "  No.  2.  The  plaintiff 
claims  of  the  defendant,  the  Southern  Express  Com- 
pany, a  foreign  corporation,  a  warehouseman,  the  sum 
of  one  hundred  and  eighty-eight  and  03-100  dollars  as 
damages,  for  its  failure  to  deliver  a  certain  package  of 
money,  containing  the  sum  aforesaid,  received  by  it  in 
the  city  of  Mobile,  Alabama,  on,  to- wit,  the  4th  day  of 
February,  1895,  under  and  by  virtue  of  an  agreement  or 
contract  to  transport  and  deliver  the  same  to  plaintiff 
at  Castleberry,  Alabama;  that  said  package  was  trans- 
ported to  Castleberry,  but  never  delivered  to  plaintiff; 
that  by  reason  of  defendant's  negligent  failure  to  use 
due  and  reasonable  care  in  keeping  said  package  in  a 
reasonably  safe  repository  or  place,  the  said  defendant 
being  then  and  there  engaged  in  the  business  of  carry- 
ing express  for  hire,  whereby  the  said  package  was,  on, 
to-wit,  the  night  of  the  4th  day  of  February,  1895,  lost 
or  stolen,  to  the  damage  of  the  plaintiff,  in  the  sum 
aforesaid. 

**  No.  3.  The  plaintiff  claims  of  the  defendant,  a  for- 
eign corporation,  the  sum  of  one  hundred  and  eighty- 
eight  and  03-100  dollars,  as  warehouseman,  as  damages, 
for  its  failure  to  deliver  to  the  plaintiff  a  certain  package 
of  money,  containing  the  sum  aforesaid,  and  plaintiff 
avers  that  said  package  was  received  by  the  defendant, 
at  Mobile,  Alabama,  on,  to-wit,  February  4th,  1895,  to 
be  transported  and  delivered  to  plaintiff  at  Castleberry, 
Alabama,  within  a  reasonable  time,  and  plaintiff  avers 
that  said  package  was  transported  to  Castleberry,  on  the 
date  last  aforesaid,  but  never  delivered  to  plaintiff;  that 
on,  to-wit,  the  night  of  said  last  named  date,  it  was  lost 
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or  stolen,  by  or  from  the  defendant,  and  said  loss  or 
theft  was  the  result  of  defendant's  failure  to  use  due  and 
reasonable  care  in  keeping  and  preserving  said  property 
for  the  plaintiff  to  the  damage  of  the  plaintiff  in  the 
sum  aforesaid,  wherefore  he  sues." 

The  defendant  moved  the  court  to  strike  out  each  of 
these  additional  counts,  upon  the  grounds,  1st,  that  each 
of  them  sets  up  a  new  and  different  cause  of  action  from 
that  stated  in  the  original  complaint ;  and,  2d,  the  cause 
of  action  set  up  in  each  of  said  counts  was  barred  by  the 
statute  of  limitations  of  one  year.  The  court  granted 
this  motion  and  struck  said  counts  from  the  file,  and  to 
this  ruling  the  plaintiff  duly  excepted. 

Upon  the  hearing  of  the  cause,  the  facts  disclosed 
were  substantially  the  same  as  those  presented  on  the 
former  appeal,  and  sustained  the  averments  of  the  fact 
set  out  in  the  two  special  pleas  of  the  defendant,  and 
special  reference  is  here  made  to  the  former  report  of 
the  case,  (109  Ala.  362). 

Upon  the  introduction  of  all  the  evidence,  the  court  at 
the  request  of  the  defendant  gave  the  general  affirmative 
charge  in  its  behalf,  and  to  the  giving  of  this  charge  the 
plaintiff  duly  excepted.  The  plaintiff  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved. 

Farnham  &  Crum,  for  appellant,  cited  A.  &  A,  R,  R. 
Co.  V,  Ledhctter,  92  Ala.  326;  C.  &  W.  R.  R.  Co.  v.Lnd- 
den  &  Bates,  89  Ala.  612  ;  West.  Railway  v.  Little^  85  Ala. 
159  ;  L.  &  N.  R.  R.  Co.  v.  McGwire,  79  Ala.  395. 

Stall  WORTH  &  Burnett  and  J  as.  A.  Stallworth, 
contra,  cited  Springfield  Fire  and  Marine  Ins.  Co.  v.  DeJar- 
nett,  111  Ala.  248;  A.&A.R.  R.  Co.  v.  Ledbetter,  92  Ala.. 
326  ;  Mohr  v.  Lemle,  69  Ala.  180  ;  Turner  v.  Roundtree,  30 
Ala.  706;  Code  of  1886,  §  2619. 

HEAD,  J. — In  the  case  of  McDaniel  v.  Johnston,  110 
Ala.  526,  we  held  that  an  action  against  a  common  car- 
rier, the  same,  in  principle,  as  the  original  complaint  in 
this  cause,  was  an  action  ex  contractu,  and  not  ex  delicto^ 
citing  A.  G.  S.  R.  R.  Co.  v.  Eichofer,  100  Ala.  224;  Mc- 
Carthy V.  L.  &  N.  R.  R.  Co.,  102  Ala.  193. 

Counts  2  and  3,  filed  by  way  of  amendment,  were  in 
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case,  and  could  not  be  legally  joined  with  the  original 
complaint.  The  court,  therefore,  properly  struck  them 
from  the  file,  on  motion  of  the  defendant. 

If,  by  any  just  construction,  the  averments  of  negli- 
gence in  these  amendments  could  be  regarded  as  sur- 
plusage, and  the  amendments  taken  to  be  actions  on  the 
contract  of  carriage,  they  would  add  nothing  of  value 
whatever  to  the  original  complaint,  and  would  be  use- 
less incumbrances  of  the  record.  It  results,  also,  that 
the  assignment  of  error  touching  the  admission  of  evi- 
dence of  negligence  on  the  part  of  the  defendant,  as  a 
warehouseman,  cannot  be  sustained. 

The  undisputed  evidence,  even  though  plaintiflF  has 
been  permitted  to  prove  all  that  he  attempted,  in  refer- 
ence to  the  determination  of  the  defendant's  liability,  as 
a  common  carrier,  is,  so  far  as  material,  substantially, 
the  same  as  that  presented  to  us  on  the  former  appeal  ; 
and  adhering  to  the  view  then  taken  of  it,  we  hold  that 
the  general  charge  was  properly  given  for  the  de- 
fendant. 

AflSrmed. 


Western  Railway   of  Alabama  v. 
Williamson. 

Action  against  a  Railroad   Company  by    an   Employd    to 
recover  Damages  for  Personal  Injuries. 

1.  Appeal;  token  Tuling  upon  evidence  not  considered  because  not 
intelligently  presented. — Where  on  appeal  an  assignment  of  error  is 
based  upon  the  trial  court  refusing  to  allow  a  certain  question  to  be 
asked  a  designated  witness,  and  the  fact  that  such  witness  was 
examined  does  not  appear  in  the  bill  of  exceptions,  but  only  in  the 
assignment  of  error,  and  it  is  not  shown  at  what  time  or  in  what  con- 
nection he  was  examined  nor  who  he  was,  what  was  his  business, 
what  was  the  purpose  of  the  question,  or  whether  he  was  competent 
to  testify,  there  is  not  sufficient  shown  to  permit  the  appellate  court 
to  pass  intelligently  on  the  ruling  of  the  trial  court,  and  the  assign- 
ment of  error  will  not  be  considered. 

2.  Action  for  negligence,  burden  of  proof. — In  an  action  to  recover 
damages  for  personal  injuries,    alleged    to  have  been   inflicted  by 
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reason  of  the  negligence  of  the  defendant  or  its  employes,  where  the 
cause  is  tried  on  issue  joined  on  the  pleas  of  the  general  issue  and 
contributory  negligence  on  the  part  of  the  plaintiff,  the  burden  is 
upon  plaintiff  to  make  out  a  prima  facie  case  by  proving  that  the 
defendant  was  guilty  of  negligence,  which  caused  the  injury ; 
whereupon  the  burden  shifts  to  defendant  to  overcome  such  proof, 
or  to  show  that  the  plaintiff's  negligence  proximately  contributed 
to  the  injury. 

3.  Same ;  contributory  negligence]  charge  to  the  jury. — Inlin  actiQp 
against  a  railroad  company  by  an  employ^  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  or  its  employes,  the  plaintiff,  who  was  a  brakeman  and  who 
was  injured  while  attempting  to  make  a  coupling  in  the  discharge  of 
his  duties,  is  guilty  of  negligence,  precluding  his  recovery,  if  it  be 
shown  that  after  giving  the  signal  to  the  engineer  to  stop,  which  was 
given  to  enable  him  to  fix  the  drawhead  of  the  car  to  be  coupled,  he 
went  right  in  between  the  cars  in  front  of  the  moving  cars,  contrary 
to  the  rules  of  the  company,  and  without  awaiting  to  see  if  his  signal 
was  obeyed,  and  was  injured  while  attempting  to  adjust  the  draw- 
head  ;  and  charges  to  the  jury  which  assert  to  the  contrary  are 
erroneous. 

4.  Pleading  and  practice  when  refusal  to  give  general  affirmative 
charges  will  not  be  reviewed  on  appeal. — When  the  bill  of  exceptions 
does  not  purport  to  set  out  all  the  evidenc^,'~the  refusal'^ the  trial 
court  to  give  the  general  affirmative  charge  at  the  request  of  one  of 
the  parties  to  the  suit  will  not  be  reviewed  on  appeal,  and  it  can  not 
be  affirmed  that  the  trial  court  erred  in  such  refusal. 

Appeal  from  the  Circuit  Court  of   Montgomery. 

Tried  before  the  Hon.  John  G.  Winter,  Special  Judge. 

This  action  was  brought  by  the  appellee,  L.  B. 
Williamson,  against  the  appellant,  to  recover  damages 
for  personal  injuries  sustained  by  plaintiff  while  in  the 
discharge  of  his  duties  as  a  brakeman  on  defendant's 
road. 

The  tirst  count  of  the  complaint  was  as  follows : 
"The  plaintiff  claims  of  the  defendant  the  sum  of  twenty 
thousand  dollars  as  damages  for  that,  whereas,  hereto- 
fore, towit,  on  the  20th  day  of  November,  1894,  the  de- 
fendant was  a  corporation  engaged  in  the  operation  of 
a  railway  from  the  city  of  Selma  through  the  city  of 
Montgomery  in  the  State  of  Alabama,  to  West  Point, 
on  a  line  between  the  States  of  Georgia  and  Alabama, 
and  in  the  operation  of  said  railway  ran  trains  for  the 
carriage  of  freight  and  passengers  between  said  points. 
That  the  plaintiff  was  at  that  time  a  brakeman  in  the 
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employ  of  the  said  defendant,  and  was  acting  as  such 
for  said  defendant  on  a  train  for  the  carriage  of  freight, 
running  between  the  cities  of  Montgomery  and  Opelika, 
in  the  State  of  Alabama,  and  that  while  the  said  plain- 
tiff was  so  engaged  on  said  train,  it  became  necessary  to 
attach  to  said  train  certain  cars  upon  an  elevated  track 
at  Sistrunk  &  Jordan's  lumber  yard  near  Goodwyn's 
Station,  Alabama,  on  the  line  of  said  railway  between 
the  city  of  Montgomery  and  the  city  of  Opelika.  That 
it  was  the  duty  of  said  plaintiff  prior  to  connecting  said 
cars  with  said  train,  to  examine  the  same  so  as  to  know 
the  kind  and  condition  of  the  drawheads,  drawbars  and 
coupling  apparatus ;  and  this  plaintiff  undertook  the 
discharge  of  said  duty  and  made  the  same  examination ; 
and  while  he  was  in  the  discharge  of  his  said  duty 
making  said  examination,  the  engineer  in  charge  of  the 
locomotive  attached  to  said  trains  negligently  caused  the 
same  to  be  pushed  and  shoved  against  the  car  that  the 
siaid  plaintiff  was  in  the  act  of  examining,  with  such 
rapidity  and  violence  as  to  catch  the  said  plaintiff 
between  the  said  car  and  the  said  train  and  to  so  mash 
and  bruise  his  right  hand  and  arm  as  to  require  his 
right  hand  to  be  amputated,  thereby  permanently  dis- 
abling the  said  plaintiff,  and  rendering  him  unable  to 
labor  for  a  long  time,  for,  towit,  five  months,  and  for  all 
time  greatly  impairing  his  capacity  to  earn  a  livelihood, 
besides  putting  him  to  great  expense  in  procuring  the 
proper  medical  attendance  and  causing  him  to  suffer 
great  mental  and  physical  pain,  all  of  which  was  to  his 
damage  as  aforesaid,  wherefore,  this  suit." 

The  second  count  of  the  complaint,  after  stating  the 
facts  as  to  the  allegation  of  the  injury,  Ac,  as  prefatory 
allegations,  then  continues  :  '*That  it  was  the  duty  of 
said  plaintiff  prior  to  connecting  said  cars  with  said 
train  to  examine  the  same  so  as  to  know  the  kind  and 
condition  of  the  drawheads,  drawbars  and  coupling 
apparatus  ;  and  this  plaintiff*  undertook  the  discharge  of 
his  duty  and  made  the  said  examination.  And  plain- 
tiff avers  that  a  conductor  was  in  charge  of  said  train, 
and  it  was  his  duty,  while  he,  the  said  plaintiff,  was 
making  the  said  examination,  to  be  at  a  point  near  the 
said  train  and  the  cars  that  were  to  be  coupled  thereto, 
and  where  he  could  see  both  the  plaintiff  and  the 
engineer  in  charge  of  the  locomotive  attached  to  the 
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said  train,  and  could  direct  the  movements  of  said  loco- 
motive so  as  to  prevent  the  said  train  from  running  upon 
or  against  the  said  plaintiff  while  he  was  discharging  his 
duty ;  but  that  the  said  conductor  unmindful  of  his  duty 
as  aforesaid,  negligently  went  to  some  other  point,  and 
negligently  failed  to  take  his  position  where  he  could 
direct  the  movements  of  said  train  and  prevent  the  same 
from  running  upon  or  against  the  said  plaintiff  while  he 
was  in  the  discharge  of  his  duty  as  aforesaid,  and  by 
reason  of  such  negligence  of  said  conductor,  and  while 
said  plaintiff  was  making  such  examination  said  train 
was  rapidly  and  violently  pushed  and  shoved  against 
the  car  that  the  plaintiff  was  in  the  act  of  examining 
and  caught  the  said  plaintiff  between  said  car  and  the 
said  train,  and  so  mashed  and  bruised  his  right  hand 
and  arm  as  to  require  his  right  hand  to  be  amputated, 
thereby  permanently  disabling  the  said  plaintiff,  and 
rendering  him  unable  to  labor  for  along  time,  for,  towit, 
five  months,  and  for  all  time  greatly  impairing  his 
capacity  to  earn  a  livelihood,  besides  putting  him  to 
great  expense  in  procuring  the  proper  medical  attend- 
ance, and  causing  him  to  suffer  great  mental  and 
physical  pain,  all  of  which  was  to  his  damage  as  afore- 
said, wherefore,  this  suit." 

After  the  prefatory  allegations,  the  third  count  of  the 
complaint  continued  as  follows  :  '* That  it  was  the  duty 
of  said  plaintiff,  prior  to  connecting  said  cars  with  said 
train,  to  examine  the  same  so  as  know  the  kind  and 
condition  of  the  drawheads,  drawbars  and  coupling  ap- 
paratus ;  and  this  plaintiff  undertook  the  discharge  of 
his  said  duty  and  made  the  said  examination,  and  plain- 
tiff avers  that  the  said  track  upon  which  the  said  car, 
being  examined  by  him  as  aforesaid,  was  located,  was 
elevated  above  the  ground,  being  built  upon  a  trestle, 
that  in  order  to  make  the  coupling  with  the  same,  the 
train  had  to  be  run  up  a  steep  incline,  that  to  make 
said  run  at  any  other  than  a  rapid  and  violent  rate  of 
speed,  dangerous  to  the  life  and  limb  of  those  engaged 
in  and  about  the  examination  of  said  drawheads,  draw- 
bars and  coupling  apparatus,  and  in  and  about  the 
coupling  of  such  cars,  it  was  necessary  that  not  less 
than,  to-wit,  six  cars  should  be  placed  behind  the  loco- 
motive attached  to  the  train  to  which  such  coupling  was 
to  be  made,  so  that  while  the  rear  end  of  said  train 
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would  reach  the  car  to  be  coupled  thereto,  the  said  loco- 
motive would  be  at  the  foot  of  said  incline  and  on  a 
level  track.  And  plaintiff  avers  that  the  conductor  in 
charge  of  said  train  had  been  notified,  prior  to  the  20th 
day  of  November,  1894^  that  it  was  dangerous  to  under- 
take to  couple  a  car  upon  said  track  with  a  train  with 
less  than,  to-wit,  six  cars  behind  the  locomotive,  and 
this  plaintiff  knew  that  such  notice  had  been  given  to 
said  defendant,  but  notwithstanding  it  had  received 
such  notice,  the  said  conductor  negligently  required  the 
engineer  in  charge  of  the  aforesaid  local  freight  train 
locomotive,  to  make  said  coupling  with  only,  to-wit, 
two  cars  behind  said  locomotive,  and  by  reason  of  said 
negligent  requirement,  the  engineer  in  charge  of  said 
locomotive  was  forced  to  push  and  shove  the  said  train 
up  the  said  incline  and  against  the  car  that  the  said 
plaintiff  was  in  the  act  of  examining,  with  such  rapidity 
and  violence  as  to  catch  the  said  plaintiff  between  the 
said  car  and  the  said  train  and  so  mashed  and  bruised 
his  right  hand  and  arm  as  to  require  his  right  hand  to 
be  amputated,  thereby  permanently  disabling,"  &c. 

In  the  fourth  count,  the  averments  in  reference  to  the 
negligence  complained  of  was  as  follows  :  '*And  plain- 
tiff avers  that  it  became  and  was  his  duty  as  such  brake- 
man  to  couple  the  said  cars  standing  upon  said  elevated 
track  with  the  said  train,  and  that  in  order  to  make  such 
coupling,  it  was  necessary  for  him  to  get  in  between  the 
said  cars  and  the  said  train,  and  while  in  a  position  at 
said  cars  in  which  it  was  necessary  for  him  to  be  in 
order  to  make  said  coupling,  the  engineer  in  charge  of 
the  locomotive  attached  to  the  said  train  negligently 
caused  the  same  to  be  pushed  and  shoved  against  the 
car  where  plaintiff  was  standing  in  the  discharge  of  his 
said  duty  with  such  rapidity  and  violence  as  to  catch 
the  said  plaintiff  between  the  said  cars  and  the  said 
train,  and  to  mash  and  bruise  his  right  hand  and  arm 
as  to  require  his  right  hand  to  be  amputated,  thereby 
permanently  disabling  the  said  plaintiff,"  &c. 

In  the  fifth  count  of  the  complaint,  the  averments  as 
to  the  extent  of  the  negligence  complained  of  were  as 
follows  :  "The  plaintiff  was  at  the  time  a  brakeman  in 
the  employ  of  the  said  defendant  and  was  acting  as  such 
for  said  defendant  on  a  train  for  the  carriage  of  freight 
running  between  the  cities  of  Montgomery  and  Opellka 
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in  the  State  of  Alabama,  and  that  while  plaintiff  was  so 
engaged  on  said  train,  it  became  necessary  to  attach  to 
said  train  certain  cars  upon  an  elevated  track  at  Sistrunk 
&  Jordan's  lumber  yard  n^ar  Goodwyn's  Station,  Ala- 
bama, on  the  line  of  said  railway  between  the  city  of 
Montgomery  and  the  city  of  Opelika.  And  plaintiff 
avers  that  it  was  his  duty  as  such  brakeman  to  couple 
the  said  cars  standing  upon  said  elevated  track  w'ith  the 
said  train.  That  as  said  train  was  backing  up  the  said 
incline,  plaintiff  walked  forward  to  said  cars  standing 
upon  said  elevated  track,  and  just  before  reaching  said 
cars,  and  when  about  twelve  feet  therefrom  he  noticed 
that  the  coupler  upon  said  car  standing  upon  said  ele- 
vated track,  which  was  to  be  coupled  to  said  train  was 
closed  and  was  not  in  a  position  for  making  the  coup- 
ling ;  that  he  thereupon  gave  a  signal  for  the  engineer  to 
stop  the  said  train  ;  that  the  said  signal  was  given  in 
time  for  said  engineer  to  have  stopped  said  train  in 
order  that  he  might  put  the  said  coupler  in  a  condition 
to  enable  the  coupling  to  be  made  ;  and  it  was  necessary 
that  he  should  go  upon  said  track  to  fix  the  same  with 
his  hands,  and  for  this  purpose,  he  walked  in  between 
said  cars  to  put  said  coupler  in  position,  and  while  in 
the  act  of  attempting  to  fix  it  so  that  the  coupling  could 
be  made  and  without  fault  on  his  part,  said  train  ran 
against  him  and  caught  his  hand  in  between  the  said 
couplers  on  said  cars ;  and  plaintiff  avers  that  said  en- 
ginee;*  received  the  signal  in  ample  time  to  have  stopped 
the  said  train  before  it  reached  the  car  that  plaintiff  was 
standing  by  for  the  purpose  of  fixing  the  coupling,  and 
that  it  was  his  duty  to  immediately,  upon  the  receipt  of 
said  signal,  stop  the  said  train,  and  said  ■  engineer, 
unmindful  of  his  duty  in  this  respect,  and  regardless  of 
the  danger  to  plaintiff,  negligently  ran  said  train  against 
said  car  standing  upon  said  elevated  track,  and  caught 
the  right  hand  and  arm  of  plaintiff  in  between  the 
couplers  of  said  cars,  and  so  mashed  and  bruised  his 
right  hand  as  to  cause  the  same  to  be  amputated,  thereby 
permanently  disabling  the  said  plaintiff,"  &c. 

To  each  count  of  the  comjDlaint,  the  defendant  inter- 
posed demurrers  as  follows  :  To  the  first  three  counts  : 
Because,  1st.  They  each  fail  to  show  or  aver  that  it 
was  the  duty  of  plaintiff  to  go  in  between  the  cars  to 
examine  the   drawheads.     2d.     That  said  examination 
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could  not  have  been  made  without  exposing  himself. 
3d.  They  show  that  plaintiff  was  guilty  of  contributory 
negligence  in  placing  himself  on  track  in  front  of  mov- 
ing train. 

To  second  count :  Because  it  fails  to  show  that  plain- 
tiff did  not  know  of  the  alleged  negligence  on  part  of 
the  conductor  when  plaintiff  went  between  the  cars,  and 
because  it  shows  plaintiff  guilty  of  contributory  negli- 
gence in  attempting  to  make  the  coupling  when  the 
conductor  was  not  in  a  proper  position  to  direct  the 
movement  of  the  train. 

To  the  third  count :  Because  it  fails  to  show  who 
gave  the  notice,  or  what  officer  or  agent  of  defendant  re- 
ceived the  alleged  notice,  that  it  was  dangerous  to  couple 
a  car  on  said  track  with  less  than  six  cars  behind  the 
locomotive  ;  and  because  it  shows  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to  couple 
a  car  under  circumstances  and  in  a  manner  which  he 
kuew  was  dangerous  to  the  life  and  limbs  of  those  en- 
gaged in  it. 

To  the  fourth  count :  All  the  above  grounds  of  de- 
murrer were  interposed,  and  in  addition  tliereto  the  fol- 
lowing :  Because  it  fails  to  show  with  sufficient  cer- 
tainty that  said  injury  was  caused  by  the  negligence  of 
the  defendant,  or  that  it  was  necessary  for  plaintiff  to 
go  in  between  the  cars  at  the  time  he  did. 

To  the  fifth  count :  Because  it  shows  plaintiff  guilty 
of  contributory  negligence  and  that  he  assumed  the  risk 
of  injury  in  going  on  the  track  in  front  of  a  moving 
train  and  in  attempting  to  put  said  coupler  in  proper 
position  while  a  train  of  cars  was  backing  towards  him. 

The  court  overruled  each  of  these  demurrers,  and  the 
trial  was  had  upon  issue  joined  upon  the  pleas  of  the 
general  issue  and  contributory  negligence.  The  facts  of 
the  case  are  sufficiently  stated  in  tlie  opinion. 

The  defendant  separately  excepted  to  each  of  the  fol- 
lowing portions  of  the  court's  general  charge  to  tlie  jury,' 
which  are  numbered  to  correspond  with  tlie  assignments 
of  error : 

(9.)  '*The  burden  of  proof  rests  upon  the  plaintiff  in 
this  action  to  prove  that  tliese  injuries  received,  were 
on  account  of  the  negligence  of  the  defendant.  He 
starts  out  with  that  burden  of  proof.  If  he  makes  a 
prima  facie  case  before  you,  then  the  burden  of  proof  is 
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shifted  and  it  rests  upon  the  defendant  to  make  good  his 
special  plea  of  contributory  negligence." 

(10.)  ''Now,  gentlemen  of  the  jury,  I  think  and 
charge  you,  that  this  case  has  been  brought  down  to  one 
single  proposition,  and  that  is,  whether  or  not  the 
plaintiff  in  this  action,  when  he,  as  he  claims,  went  be- 
tween those  cars  for  the  purpose  of  fixing  the  drawhead, 
whether  or  not  he  gave  the  signal  to  stop  the  train  under 
such  circumstances  as  would  reasonably  impress  him 
with  the  idea,  that  the  signal  would  be  observed  by  de- 
fendant. Now,  if  he  did  that,  and  the  signals  were  not 
observed  by  defendant  under  such  circumstances  as  that 
they  ought  to  have  been  observed  by  defendant,  then, 
gentlemen  of  the  jury,  the  defendant  would  have  been 
guilty  of  negligence,  and  the  plaintiff  would  not  have 
been  guilty  of  contributory  negligence." 

(11.)  *'You  recollect  the  evidence  upon  the  fact  that 
plaintiff  in  this  case  was  one  of  the  brakeman  of  the  de- 
fendant on  that  road,  that  according  to  his  evidence  he 
went  there  for  the  purpose  of  fixing  this  draw-head,  he 
claiming  that  the  draw-head  was  out  of  order  ;  that  when 
he  went  between  the  rails,  observing  the  draw-heads  to 
be  out  of  order,  (I  simply  stating  his  part  of  the  evi- 
dence) ,  that  he  gave  the  signal  to  stop — not  the  signal  to 
slow  up — and  he  claims  that  he  gave  it  under  such  cir- 
cumstances and  in  such  manner  as  that  the  defendant  in 
this  action  ought  to  have  observed  it.  If  he  did  that — 
if  he  gave  the  signal  so  that  the  engineer,  in  the  dis- 
charge of  his  duties,  ought  to  have  observed  that  signal, 
or  the  conductor,  in  the  discharge  of  his  duties,  ought 
to  have  communicated  it  to  the  engineer  in  time  for  the 
train  to  come  to  a  stop  before  the  collision  occurred,  and 
the  signal  was  not  obeyed — then,  I  charge  you,  gentle- 
men of  the  jury,  under  those  circumstances,  he  had  a 
right  to  go  between  those  cars." 

Among  the  charges  requested  by  the  defendant,  and 
•to  the  refusal  of  the  court  to  give  each  of  which  the  de- 
fendant separately  excepted,  were  the  following:  (1.) 
*'If  the  jury  believe  all  the  evidence,  they  must  find  for 
the  defendant."  (2.)  '*If  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  negligently  or  carelessly  failed 
to  make  a  proper  examination  of  the  draw-heads  and 
coupling  apparatus  when  the  engine  was  not  in  motion, 
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and  that  such  failure  proximately  contributed  to  the 
injury  complained  of,  they  must  find  for  the  defendant." 
There  were  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  $1,500.  The  defendant  appeals, 
and  assigns  as  error  the  many  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

George  P.  Harrison,  for  appellant. — 1.  The  demur- 
rer to  the  complaint  should  have  been  sustained,  inas- 
much as  each  of  the  counts  show  contributory  negligence 
en  the  part  of  the  plaintiflf.  While  contributory  negli- 
gence is  a  defense  which  should  be  generally  pleaded, 
yet,  when  construing  the  complaint  most  strongly 
against  the  pleader,  it  shows  contributory  negligence,  a 
demurrer  should  be  sustained  to  it.  Non  constat^  when 
the  complaint  affirmatively  shows,  as  in  the  third  count, 
that  plaintiflf  was  guilty  of  contributory  negligence,  this 
should  be  done. — S,  &  M,  R.  R.  Co.  v.  Shearer,  58  Ala. 
672. 

2.  The  other  rulings  of  the  court  are  shown  to  have 
been  erroneous,  by  the  following  authorities  :  M.  &  C. 
R.  R.  Co.  V.  Graham,  94  Ala.  545 ;  E.  T.,  F.  &  0.  R.  R, 
Co.  V.  King,  81  Ala.  177;  Collins  v.  Stephens,  58  Ala.  545  ; 
L.  &  N.  R.  R,  Co.,  V.  Markee,  103  Ala.  160 ;  R.  &  D.  R. 
R.  Co.  V.  Thomason,  99  Ala.  471 ;  3/ .  &  B.  R.  R.  Co.  v. 
Holbom,  84  Ala.  133  ;  Western  R.  of  Ala.  v.  Davis,  107 
Ala.  626;  Woods  Masters  &  Servant,  §§  326,   402,  414. 

Tompkins  &  Troy,  contra. — The  court  properly  over- 
ruled the  demurrers  of  the  defendant  to  the  complaint. 
There  was  stated  therein  a  substantial  cause  of  action. 
C.  &  W.  R^  R.  Co.  V.  Bradford,  86  Ala.  574 ;  L.  &  N.  R. 
R.  Co.  V.  Hawkins,  92  Ala.  241.  So  far  as  the  allega- 
tions of  the  count  are  concerned,  the  engineer  stopped 
the  train  when  plaintiff  gave  him  the  signal  to  do  so, 
and  then  plaintiflf  went  upon  the  track  ;  and  then,  after 
plaintiflT  went  upon  the  track,  the  engineer  negligently 
ran  the  train  against  him.  One  phase  of  the  evidence 
tends  to  show  that  this  was  exactly  howhe  was  injured. 
Contributory  negligence  is  defensive  matter  which  de- 
fendant must  set  up  and  prove. — M.  &  0.  R.  R.  Co.  v. 
George,  94  Ala.  215.  It  is  not  shown  by  the  averments 
of  either  of  the  counts  of  the  complaint  that  the  plaintiflf 
was  guilty  of  contributory  negligence. 
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The  exceptions  to  the  rulings  of  the  court  upon  the 
evidence  are  not  sufficiently  shown  to  authorize  their 
review  on  appeal. —  Williams  v.  Woodward  Iron  Co.^  106 
Ala.  254  ;  Gordon  v,  McLeod,  20  Ala.  242  ;  Smith  v.  King, 
22  Ala.  558;  Jacques  v.  Horion,  76  Ala.  238;  McAbee  v. 
Parker,  78  Ala.  573  ;  Hood  v.  Pioneer,  Sec.  Co.,  95  Ala. 
461.  Furthermore,  exceptions  to  rulings  upon  evidence, 
it  is  expressly  held,  must  be  reserved  by  bill  of  exceptions. 
2  Encyc.  of  PI.  &  Pr.  390,  note  1. 

The  first  charge  requested  by  the  defendant,  which 
was  the  general  affirmative  charge  in  its  behalf,  was  had 
on  appeal,  because  the  bill  of  exceptions  does  not  pur- 
port to  set  out  all  the  evidence. — Hudson  v.  Bauer  Gro- 
cery Co.,  105  Ala.  201 ;  L.  &  N.  R.  R.  Co.  v.  Davis,  103 
Ala.  661 ;  Wardsivorth  v.  Williams,  101  Ala.  264. 

The  cause  was  submitted  to  the  jury  on  the  5th  count 
alone.  That  count  was  framed  under  the  fifth  sub-divi- 
sion of  section  2590  of  the  Code,  and  alleged  that  plain- 
tiff's injury  was  caused  by  reason  of  the  negligence  of 
the  engineer  of  defendant,  who  had  charge  of  its  engine. 
There  is  no  doubt  that  the  plaintiff,  as  brakeman,  and 
the  engineer  were  fellow-servants  in  the  employ  of  their 
common  master,  the  defendant. — M.  &  M.  R.  R.  Co,  v. 
Smith,  59  Ala.  245.  Under  such  circumstances  at  com- 
mon law,  defendant  would  not  have  been  liable  for  the 
negligence  of  such  engineer.  But  section  2590  removes 
this  restriction  and  makes  the  defendant  liable  for  the 
negligence  of  a  fellow-servant  of  the  plaintiff. — M.  &  B. 
R.  Co.  V.  Holhorn,  84  Ala.  133  ;  Wilson  v.  L.  &  N.  R.  R. 
Co.,  85  Ala.  272;  C.  &  W.  R.  R.  Co.  v.  Bradford,  86  AIsl. 
579.  By  this  rule,  defendant  is  as  clearly  liable  for  an 
injury  caused  to  plaintiff  by  the  negligence  of  its  engineer 
as  if  such  injury  had  been  caused  by  its  own  negligence, 
unless  plaintiff  was  himself  negligent  in  such  a  way  as 
contributed  to  bring  about  such  injury. — M.  &  0,  R.  R. 
Co.v.  George,  94  Ala.  220. 

HARALSON,  J. — The  bill  of  exceptions,  as  shown  by 
the  abstract,  does  not  purport  to  set  out  all  the  evidence. 
It  is  contended  by  appellee,  that  the  abstract  also  fails 
to  show  that  exceptions  were  reserved  to  any  of  the 
rulings  of  the  court  assigned  as  error.  But,  after  set- 
ting out  in  the  abstract  each  ruling,  and  the  objections 
that  had  been  interposed,  and  setting  these  out  only  in 
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the  assignments  of  error, the  abstract  concludes:  **Proper 
exceptions  were  reserved  to  each  and  all  the  foregoing 
assignments  of  error."  This  method  of  stating  excep- 
tions to  be  here  passed  on,  is  subject  to  criticism.  It  is 
far  better  to  set  out  in  the  abstract  the  rulings  with  ob- 
jections that  had  been  interposed,  and  the  exceptions 
reserved  thereto,  just  as  they  appear  in  the  bill  of  ex- 
ceptions. It  will  be  less  confusing  and  save  the  consid- 
eration, often,  of  unnecessary  and  perplexing  questions, 
to  do  so.  We  apprehend  that  what  purports  to  be  a 
reservation  of  exceptions  to  rulings  in  this  case,  ought, 
under  the  conditions  before  us,  to  be  held  sufficient.  We 
have  heretofore  so  ruled  from  the  bench. 

1.  The  first  assignment  of  error  as  to  the  rulings  of 
the  court  on  demurrers  to  the  complaint  cannot  be  sus- 
tained. Each  count  seems  to  present  a  good  cause  of 
action. 

2.  The  second  assignment  is,  '*In  sustaining  plaintiff's 
objection  to  question  asked  witness,  Shafer,  by  defend- 
ant, as  follows  :  *How  are  automatic  couplers  regarded 
by  railroad  men  as  to  their  fitness  for  the  purposes  in- 
tended, and  their  safety  for  the  employes?'  "  That  such 
a  witness  as  Shafer,  was  examined  by  defendant,  appears 
alone  from  the  assignment  of  error  as  above  copied,  and 
from  nothing  in  the  abstract  of  the  evidence.  At  what 
time  and  in  what  connection  he  was  examined,  who  he 
was  and  in  what  business  engaged,  and  the  purpose  of 
the  question  propounded,  do  not  satisfactorily  appear. 
We  are,  therefore,  without  information  sufficient  to  pass 
intelligently  on  the  ruling  of  the  court  in  sustaining  an 
objection  to  the  question. 

3.  The  same  thing  may  be  said  of  the  second  and 
third  questions  propounded  to  said  witness,  rulings  on 
which  constitute  assignments  of  errors  3  and  4. 

It  is  unnecessary  to  review  the  5th,  6th,  7th  and  8th 
assignments,  further  than  to  say,  that  there  is  such  con- 
fusion in  the  statement  of  the  rulings,  about  the  wit- 
nesses and  in  what  connection  they  were  examined, 
there  being  nothing  concerning  them  in  the  bill  of 
exceptions,  as  shown  by  the  abstract,  we  are  unable  to 
give  the  exceptions  intelligent  consideration. 

4.  Before  pjissing  on  the  other  assignments  of  error, 
having  reference  to  charges  of  the  court,  such  as  we 
deem  it  important  to  notice,  it  is  proper  to  refer  to  the 
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evidence  in  the  cause,  as  briefly  as  may  be.  It  shows 
that  plaintifl"  was  engaged  as  a  brakeman  on  defendant's 
railroad,  and  had  been  thus  engaged  about  two  years, 
and  prior  to  that  time,  he  had  had  five  or  six  years' 
experience  in  handling  trains  on  other  railroads.  The 
injury  for  which  he  sues,  occurred  at  Sistrunk  &  Jor- 
dant's  saw-mill,  situated  about  one-fourth  of  a  mile  from 
defendant's  main  line,  and  connected  therewith  by  a 
branch  track.  From  this  mill,  defendant  was  accustomed 
to  haul  lumber,  stored  in  sheds  on  each  side  of  and  cover- 
ing the  track,  at  a  point  where  the  track  was  elevated, 
some  six  or  twelve  feet  above  the  ground,  according  to 
varying  estimates,  and  was  there  level ;  that  to  reach  this 
elevated  track,  it  was  necessary  to  ascend  an  incline,  in 
length,  from  the  end  of  the  switch  to  the  top,  from  60  to 
120  feet,  as  estimated  by  different  witnesses  ;  that  there 
were  two  or  three  loaded  cars  standing  on  this  elevated 
track  under  the  shed,  to  be  coupled  and  brought  down 
to  the  train  below ;  that  for  this  purpose  the  switoh  was 
turned, — as  the  plaintiff  testified,  by  him,  and  as  testi- 
fied by  another  brakeman,  by  himself, — to  let  in  the 
engine  with  one  or  two  cars  attached,  to  back  up  for 
those  standing  on  the  elevation.  The  plaintiflf's  testi- 
mony was,  that  after  the  switch  was  turned,  he  signalled 
the  engineer  to  back  up,  and  obeying  the  signal,  the 
engineer  did  so,  following  the  plaintiff,  who  walked 
ahead  of  the  engine  and  cars ;  that  the  distance  from 
the  end  of  the  car  on  the  elevated  track,  to  the  top  of 
the  incline  was  about  two  car  lengths,  and  that  it  was 
about  forty  feet  from  the  bottom  to  the  top  of  the  incline  ; 
that  after  plaintiff  reached  the  top  of  the  incline,  and 
while  under  the  shed,  he  could  not  see  the  engineer  nor 
could  the  engineer  see  him  ;  that  it  was  customary  for 
the  conductor  to  stand  so  as  to  see  the  brakeman  doing 
the  work  and  the  engineer ;  that  after  reaching  the  top 
of  the  incline,  and  when  the  cars  were  being  backed,  he 
was  standing  near  the  incline,  some  10  or  12  feet  from 
the  car  to  be  coupled,  and  tried  to  give  the  stop-signal 
to  the  engineer,  whom  he  did  not  see,  but  who  plaintiflF 
supposed  ought  to  see  him ;  that  he  did  not  see  the  con- 
ductor, and  did  not  know  where  he  was  until  after  the 
injur}^ ;  that  it  was  the  conductor's  duty  to  look  out  for 
the  men  doing  the  work  at  that  place,  especially,  because 
they  cannot  see  the  engineer  nor  the  engineer  see  them  ; 
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that  after  giving  this  signal,  plaintiff  went  in  between 
the  rails  to  examine  the  coupler,  without  waiting  to  see 
if  the  signal  had  been  observed ;  that  the  engine  and 
cars  backed  rapidly  and  struck  the  ones  to  be  coupled 
with  such  force  as  to  cause  them  to  roll  back  some  10  or 
12  feet ;  that  the  coupler  of  each  car  was  out  of  order, 
the  one  attached  to  the  engine  was  half  open  and  would 
not  work  ;  that  the  plaintiff  had  attempted  to  open  it  but 
it  would  not  open,  and  that  the  defect  in  the  one  on  the 
elevation  to  be  coupled  was,  that  the  lugs  to  hold  the 
knuckles  together  were  not  proper  ones. 

The  evidence  also  tended  to  show,  that  the  couplers  on 
each  car  were  automatic,  which,  if  in  order,  would 
couple  themselves  when  brought  together  with  sufficient 
force,  without  the  use  of  any  one's  hand. 

The  evidence  for  defendant  tended  to  show,  that  the 
couplers  were  in  good  order ;  that  the  conductor  was  in 
proper  place, — about  the  edge  of  the  incline, — to  receive 
from  the  plaintiff  his  signals  and  to  transmit  them  to  the 
engineer;  that  he  immediately  transmitted  all  signals 
given  by  plaintiff,  and  they  were  promptly  obeyed  ;  that 
the  rate  of  speed  at  which  the  engine  and  cars  ascended 
the  incline,  was  the  usual  and  customary  speed  at  that 
place,  and  not  as  fast  as  a  man  could  walk.  The  engi- 
neer testified,  that  when  he  got  the  signal  to.  stop,  he 
heard  some  one  halloo,  looked  out  and  saw  plaintiff 
come  out  with  his  hand  injured ;  that  the  signals  of  the 
conductor,  before  the  one  to  stop,  were  to  move  up  grad- 
ually, slowly  ;  that  plaintiff  gave  the  signal  to  stop  when 
the  moving  cars  got  right  near  to  him,  the  cars  to  be 
coupled  being,  in  the  opinion  of  the  conductor,  5  or  6 
feet  apart  when  plaintiff  gave  the  signal,  which  was  im- 
mediately repeated  to  and  promptly  obeyed  by  the  engi- 
neer, and  plaintiff  went  in  between  the  cars,  about  the 
time  he  gave  the  signal. 

The  rules  of  the  company  were  introduced  in  evidence, 
requiring  all  employes,  **  not  only  to  attend  to  arid  obey 
all  signals  and  instructions,  but  also  that  they  should, 
upon  all  occasions,  be  vigilant  and  cautious  themselves, 
not  trusting  alone  to  signals  or  rules  of  safety;"  that 
''  all  persons  entering  or  remaining  in  the  service  of  the 
company,  are  warned  that  in  accepting  or  retaining  em- 
ployment they  must  assume  the  ordinary  risks  attend- 
ing it.     Each  employe  is  expected  and  required  to  look 
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after  and  be  responsible  for  his  own  safety,  as  well  as 
to  exercise  the  utmost  caution  to  avoid  injury  to  his  fel- 
lows, especially  in  the  switching  of  cars,  and  in  the 
movement  of  trains;'*  that  ''stepping  in  front  of  ap- 
proaching engifaes,  *  *  *  getting  in  between  cars 
while  in  motion  to  uncouple  them,  and  all  similar  im- 
prudences are  dangerous  and  in  violation  of  duty  ;"  that 
''employes  of  every  gi'ade  are  warned  to  see  for  them- 
selves, before  using  them,  that  the  machinery  and  tools 
which  they  are  expected  to  use  are  in  proper  condition 
for  the  service  required,  and  to  put  them  in  proper  con- 
dition, or  to  see  that  they  are  so  put,  before  using  them. 
The  company  does  not  wish  or  expect  its  employes  to 
incur  any  risks  whatever  from  which,  by  exercise  of 
their  own  judgment  and  by  personal  care,  they  can  pro- 
tect themselves,  but  enjoins  them  to  take  time  in  all 
cases  to  do  their  duty  in  safety,  whether  they  may, 
at  the  time,  be  acting  under  orders  of  their  superiors,  or 
otherwise  ;"  that  "  coupling  cars  by  hand  is  strictly  pro- 
hibited. Any  violation  of  this  rule  will  be  severely 
dealt  with,"  &c. ;  that  "  great  care  must  be  exercised  by 
all  persons  when  coupling  cars.  The  coupling  appara- 
tus of  cars  and  engines  is  not  always  uniform  in  size, 
style  and  strength,  and  is  liable  to  be  broken  ;  it  is, 
therefore,  dangerous  to  expose  the  hands,  arms,  or  per- 
sons of  those  engaged  in  coupling  cars.  All  employes 
are  hereby  instructed,  each  for  himself,  to  examine  so 
as  to  know  the  kind  and  condition  of  the  drawheads, 
drawbars,  and  coupling  apparatus,  and  are  prohibited 
from  placing  in  a  train,  a  car  with  a  defective  coupling 
until  they  have  first  reported  its  defective  condition  to 
the  yardmaster,  conductor  or  proper  person  in  author- 
ity. Sufficient  time  is  allowed,  and  must  be  taken  by 
employes  in  all  cases  to  make  examinations."  The  book 
containing  these  rules,  the  evidence  tended  to  show,  had 
been  delivered  to  plaintiff,  and  lie  was  acquainted  with 
said  rules. 

4.  There  was  no  error  in  that  part  of  the  general 
charge  excepted  to,  made  the  basis  of  assignment  of 
error  9.  The  case  was  tried  on  the  plea  of  general  issue, 
and  of  contributory  negligence  on  the  part  of  the  plaintiff. 
The  burden  is  always  with  plaintiff  under  the  general 
issue,  to  make  out  a  jrrirna  facie  case  of  negligence 
against  the  defendant,  by  proving  that  the  company  was 
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guilty  of  some  negligence,  the  proximate  eflfect  of  which 
was  injury  to  him.  When  this  is  shown,  the  burden  is 
on  the  defendant  to  overcome  it,  and  when  the  defense 
of  contributory  negligence  is  relied  on,  as  well,  the  onus 
is  on  the  defendant  to  establish  it. — B.  U.  R.  Co.  v.  Hale^ 
90  Ala.  8;  Bromley  v.  Bir.  Mi n.  Railroad  Co.,  95  Ala. 
403  ;  K.  C,  3f .  &  B.  Hailroad  Co.  v.  Crocker,  95  Ala.  428  ; 
McDonald  v.  Montgomery  St.  Raibvay,  110  Ala.  161. 

5.  Those  parts  of  the  general  charge  of  the  court  ex- 
cepted to,  the  bases  of  assignments  of  error  10  and  11, 
should  not  have  been  given.  They  are  not  clear,  but 
obscure,  and  tend  to  confuse  and  mislead.  It  cannot 
be  clearly  determined  whether  the  word,  '*  observed,'' 
as  therein  employed,  means  ''seen"  or  "obeyed."  But, 
whether  construed  to  mean  the  one  or  the  other,  the 
plaintiff's  own  evidence  tends  to  show,  that  without 
waiting  to  see  if  the  signal  he  said  he  gave  the  engiq^er 
to  stop  was  obeyed  or  not,  he  went  right  in  between  the 
cars,  in  front  of  the  moving  engine  and  cars  behind 
him,  and  attempted  to  adjust  the  coupler,  and  was  in- 
jured. The  charges  lay  down  too  low  a  degree  of  caution 
to  be  observed  by  a  brakeman  in  going  in  between  mov- 
ing cars,  to  make  a  coupling,  especially  in  view  of  the 
rules  of  the  company  in  evidence. 

6.  Charge  No.  1  requested  by  defendant  was  properly 
refused.  When  the  bill  of  exceptions  does  not  purport 
to  set  out  all  the  evidence,  we  can  not  affirm  that  the 
lower  court  erred  in  refusing  to  give  the  general  charge. 
Iltidson  V.  Bauer  Grocery  Co.,  105  Ala.  201 ;  Wadsworthv. 
Williams,  101  Ala.  265. 

There  was  no  error  in  refusing  charge  No.  2.  It  is 
abstract.  There  is  no  evidence  that  plaintiff  failed  to 
make  examination  of  the  drawheads  and  coupling  appa- 
ratus when  the  engine  was  at  a  standstill,  and  the  cause 
of  injury  hypothesized  is  too  remote. 

There  are  17  other  charges  asked  by  defendant  and 
refused.  The  appellant's  counsel  has  not  deemed  it  im- 
portant to  discuss  them.  We  decline  to  do  so,  without 
intimation  as  to  whether  we  deem  them  erroneous  or 
not. 

For  the  errors  indicated,  the  judgment  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Davis  &  Son  v.  Hurt. 

Action  of  Trover  for  the  Conversion  of  Cotton. 

1.  Trover;  what  constitutes  conversion. — ^The  gist  of  an  action  of 
trover  is  a  conversion  ;  and  to  constitute  a  convereion  which  will  sus- 
tain trover,  and  without  proof  of  which  there  can  be  no  recovery, 
there  must  be  a  destruction  of  the  plaintiff's  property  or  some  unlaw- 
ful interference  with  his  use,  enjoyment  or  dominion  over  it,  or  an 
appropriation  of  it  by  the  defendant  to  his  own  use,  or  to  the  use 
of  a  third  person,  in  disregard  or  defiance  of  the  owner's  right,  or  a 
withholding  of  title  inconsistent  with  the  title  of  the  owner ;  and 
there  must  be  a  positive,  tortious  act  as  distinguished  from  non- 
feasance, or  a  neglect  of  a  legal  duty,  or  a  failure  to  perform  an  act, 
made  obligatory  by  contract,  whereby  the  property  is  lost  to  the 
owner. 

2.  Same ;  when  not  maintained  by  a  warehouseman  for  failure  to  de- 
liver goods  on  demand. — ^The  mere  failure  of  a  warehouseman  to  de- 
liver on  demand  goods  which  have  been  entrusted  to  him,  is  not  a 
conversion  which  will  support  an  action  of  trover,  where  the  fail- 
ure is  solely  because  of  the  goods  having  unaccountably  disappeared, 
and  there  was  no  denial  by  the  warehouseman  of  the  title  of  the 
plaintiff,  nor  dominion  exercised  over  the  goods  inconsistent  with  the 
terms  of  the  bailment,  and  no  evidence  of  the  converaion  or  appropri- 
ation of  them  to  the  warehouseman's  use,  or  to  the  use  of  any  third 
person  by  the  warehouseman. 

Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  John  Moore. 

This  was  an  action  of  trover  brought  by  the  appellee, 
Peter  T.  Hurt,  against  the  appellants,  W.  F.  Davis  & 
Son,  warehousemen,  to  recover  damages  for  the  alleged 
converson  by  the  defendants,  of  three  bales  of  cotton. 
Issue  was  joined  upon  the  plea  of  the  general  issue. 

On  the  trial  of  the  cause,  as  is  shown  by  the  bill  of 
exceptions,  the  testimony  for  the  plaintiff  tended  to  show 
that  he  had  purchased  from  certain  parties  warehouse 
certificates  for  the  three  bales  of  cotton,  which  the  holders 
of  said  certificates  had  stored  with  the  defendants  ;  that 
these  certificates  belonged  to  the  plaintiff,  and  that  sub- 
sequently upon  his  making  demand  upon  the  defendants 
for  the  cotton,   which  said  certificates  represented,   the 
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defendants  were  unable  to  find  the  cotton  in  their  ware- 
house, and  that  after  a  diligent  search  by  the  plaintiflf's 
agent  and  the  defendants,  the  cotton  was  never  found. 
It  was  further  shown  that  the  plaintiflf  had  instructed 
the  defendants  to  ship  to  his  cotton  merchant  45  bales 
of  cotton,  in  which  were  included  the  three  bales  in- 
volved in  this  suit,  and  that  only  42  bales  of  cotton 
were  received  by  his  cotton  merchants ;  the  three  bales 
which  were  not  received  being  those  involved  in  this 
suit. 

The  testimony  for  the  defendants  tended  to  show  that 
the  defendants  made  a  search  for  the  cotton,  with  the 
agent  of  the  plaintiff  and  failed  to  find  it,  and  that  they 
afterwards  made  a  diligent  search  in  their  warehouse 
for  said  cotton  without  finding  it ;  and  that  the  cotton 
was  never  shipped  by  the  defendants  after  a  demand 
was  made  by  the  plaintiff  for  said  cotton,  nor  was  it  de- 
livered to  any  one  else  ;  and  that  the  cotton  was  not  in  the 
possession  of  the  defendants  at  the  time  the  suit  was 
brought. 

Upon  the  introduction  of  all  the  evidence,  the  court 
of  its  own  motion,  instructed  the  jury  as  follows : 
"If  the  jury  believe  from  the  evidence  that  the  cotton 
in  controversy  was  stored  with  the  defendants  as  ware- 
housemen for  a  reward,  and  the  said  defendants,  upon 
demand,  failed  to  deliver  said  cotton,  or  to  account  for 
its  absence,  then  the  defendants  are  liable  in  this  action 
to  the  plaintiff  for  the  value  of  the  cotton  and  interest 
thereon  from  the  time  of  such  demand."  To  the  giving 
of  this  part  of  the  court's  general  charge  the  defendants 
duly  excepted ;  and  also  separately  excepted  to  the 
court's  giving,  at  the  request  of  the  plaintiffs,  the  fol- 
lowing written  charges  :  (2.)  *'That  if  the  jury  believe, 
from  all  the  evidence  that,  through  negligence,  defend- 
ants delivered  the  cotton  to  other  parties  or  shipped  or 
disposed  of  it  in  violation  of  the  orders  of  plaintiff, 
then  they  must  find  for  the  plaintiff,  if  plaintiff  has 
never  recovered  the  cotton,  or  been  paid  for  it."« 
(3.)  "That  there  must  be  some  evidence  before  the 
jury  that  the  cotton  was  stolen  before  the  jury  can  con- 
sider that  theory  as  a  part  of  this  case."  (4.)  "In 
order  to  sustain  trover  it  is  not  necessary  to  show  that 
the  wrongful  disposition,  appropriation,  wasting  or  de- 
struction was  criminal.     It  is  only  necessary  to  show 
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that  the  disposition,  Ac,  was  made  in  violation  of  the 
property  or  possession  of  plaintiff  by  the  defendants." 

The  defendants  requested  the  court  to  give  to  the  jury 
the  following  written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  them  as  asked : 
(2.)  "Before  the  jury  can  find  for  the  plaintiflf  in  this 
case,  they  must  be  satisfied  from  the  evidence  that  the 
defendants  exercised  some  unlawful  assumption  or 
dominion  over  the  cotton  in  controversy  in  defiance  or 
exclusion  of  the  plaintiff's  right ;  or  else  that  the  de- 
fendants withheld  the  possession  of  said  cotton  from  the 
plaintiff,  claiming  the  title  to  said  cotton  in  themselves, 
or  inconsistent  with  the  right  of  the  plaintiff.''  (3.) 
"Before  the  jury  can  find  for  the  plaintiff  in  this  case, 
they  must  be  satisfied  from  the  evidence  that  the  de- 
fendants have  either  appropriated  the  cotton  in  contro- 
versy to  their  own  use  and  enjoyment,  or  have  destroyed 
it,  or  are  exercising  control  of  it  in  exclusion  and  de- 
fiance of  the  plaintiff's  title,  or  are  withholding  the 
possession  thereof  from  the  plaintiff  under  a  claim  of 
title  in  themselves  inconsistent  with  the  plaintiff's 
claim."  (4,)  "The  burden  of  proof  in  the  case  is  on 
the  plaintiff  to  satisfy  the  jury  from  the  evidence  that 
the  defendants  have  been  guilty  of  the  conversion  of  the 
three  bales  of  cotton  in  controversy,  and  a  mere  failure 
to  deliver  the  cotton  on  demand  is  not  sufficient  evidence 
of  a  conversion  without  more."  (5.)  "Mere  non- 
delivery by  a  warehouseman  of  cotton  stored  with  him, 
on  demand,  will  not  support  this  action ;  there  must  be 
a  conversion  of  the  cotton  by  the  warehouseman." 

There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal,  and  assign  as  error  the  rulings 
of  the  court  upon  the  charges. 

Pettus  &  Pettus,  for  appellants. — Trover  will  not  lie 
against  a  warehouseman  for  goods  lost  by  accident,  or 
stolent,  or  for  non-delivery,  unless  there  be  a  refusal  to 
deliver  while  the  warehouseman  is  in  possession  of  the 
property  sued  for ;  nor  for  any  act  or  omission  which 
amounts  to  negligence  merely,  and  not  to  actual  wrong. 
Cen.  IL  R.  &  B.  Co.  v.  Lampley,  76  Ala.  367,  and  cases 
cited;  Conner  v,  Allen^  33  Ala.  516;  Penny  v.  SiaU^  88 
Ala.  106  ;  Thxvcat  v.  Stamps,  67  Ala.  96  ;  Boiling  v.  Kirby, 
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90    Ala.    222;     Terry    v.    Birmingham   Nat.    Bank,    93 
Ala.  606. 

J.  H.  Stewart,  contra. — It  is  a  part  of  the  duty  of 
warehousemen  to  retain  the  goods  deposited  with  them 
until  the  goods  are  demanded  by  the  true  owner ;  and  if 
by  mistake  of  themselves  or  their  servants,  they  deliver 
the  goods  to  the  wrong  person,  they  are  responsible  for 
the  loss,  as  for  or  upon  a  wrongful  conversion.  If  the 
plaintiff  proves  delivery  of  the  goods  to  the  warehouse- 
men, and  failure  to  deliver  on  demand,  these  facts  will 
be  treated  as  prima  facie  evidence  of  the  negligence  on 
the  part  of  the  defendant,  unless  he  shows  on  his  part 
that  the  goods  were  lost  and  how  they  were  lost,  the 
manner  in  which  they  were  lost ;  and  these  facts  must 
be  proved  with  reasonable  certainty. — 28  Amer.  &  Eng. 
Encyc.  of  Law,  649;  Story  on  Bailments,  §  450. 

If  the  cotton  in  controversy  was  stored  with  defend- 
ants for  reward  as  warehousemen,  and  the  defendants 
failed,  on  demand,  to  deliver  the  cotton,  or  to  account 
for  its  absence,  then  they  are  liable  in  this  action.  The 
bill  of  exceptions  sets  out  all  the  evidence,  and  says  that 
on  demand  the  defendants  declined  to  deliver  the  cotton  ; 
and  in  no  part  of  the  evidence  do  the  defendants  at- 
tempt to  account  for.  its  absence.  In  fact  they  say  that 
they  do  not  know  what  became  of  the  cotton.  If  plain- 
tiff proves  delivery  to  warehousemen,  and  a  failure  to 
deliver  on  demand,  then  defendant  is  liable  unless  it  is 
shown  the  goods  were  lost,  the  manner  in  which  they 
were  lost,  and  these  facts  must  be  established  with  rea- 
sonable certainty. — Story  on  Bailments,  §450  ;  28  Amer. 
A  Eng.  Encyc.  of  Law,  649;  Haas  v.  Taylor,  89  Ala. 
465 ;  Bigelow  on  Torts,  445. 

BRICKELL,  C.  J. — Warehousemen  are  of  the  class 
of  bailees  buund  to  ordinary  diligence,  and,  of  conse- 
quence, liable  only  for  losses  occurring  from  tlie  want  of 
ordinary  care.  When,  however,  upon  demand  made, 
the  bailee  fails  to  deliver  goods  entrusted  to  his  care,  or 
does  not  account  for  the  failure  to  make  delivery,  prima 
facie  negligence  will  be  imputed  to  him  ;  and  the  burden 
of  proving  loss  without  the  want  of  ordinary  care 
devolves  upon  him. — Seals  v.  Edmondson,  71  Ala.  509; 
Prince  v.  Ala.  State  Fair^  106  Ala.  340 ;  Claflin  v.  Meyer ^ 
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75  N.  Y.  260 ;  s.  c.  31  Am.  Rep.  467 ;  Boies  v,  II.  &  N. 
H.R.R.Co.y  37  Conn.  272;  s.  c.  9  Am.  Rep.  347.  The 
rule  is  founded  in  necessity,  and  upon  the  presumption 
that  a  party  who,  from  his  situation,  has  peculiar,  if 
not  exclusive  knowledge  of  facts,  if  they  exist,  is  best 
able  to  prove  them.  If  the  bailee,  to  whose  possession, 
control  and  care,  goods  are  entrusted,  will  not  account 
for  the  failure,  or  refusal  to  deliver  them  on  demand  of 
the  bailor,  the  presumption  is  not  violent  that  he  has 
been  wanting  in  diligence,  or  that  he  may  have  wrong- 
fully converted,  or  may  wrongfully  detain  them.  Or  if 
there  be  injury  to,  or  loss  of  them  during  the  bailment, 
it  is  but  just,  that  he  be  required  to  show  the  circum- 
stances, acquitting  himself  of  the  want  of  diligence  it 
was  his  duty  to  bestow. 

When  the  bailee  fails  to  return  the  goods,  on  demand, 
the  principal  has  an  election  of  remedies ;  he  may  sue  in 
assumpsit  for  a  breach  of  contract,  or  in  case  for  negli- 
gence, or  if  there  has  been  a  conversion  of  the  goods,  in 
trover  for  the  conversion. — Story  on  Bailments,  §§  191- 
269;  Salt  Springs  Nat.  Bank  v,  Wheeler,  48  N.  Y.  492; 
s.  c.  8  Am.  Rep.  564;  Magimi  v.  Dinsmore^  70  N,  Y. 
410 ;  s.  c.  26  Am.  Rep.  608.  The  gist  of  the  action 
of  trover  is  the  conversion ;  the  right  of  property 
may  reside  in  the  plaintiff,  entitling  him  to  pur- 
sue other  remedies,  but  trover  cannot  be  pursued 
without  evidence  of  a  conversion  of  the  goods. 
Glaze  V.  McMillion,  7  Port.  279  ;  Conner  v.  Allen,  33  Ala. 
516;  Boiling  v.  Kirhy,  90  Ala.  215.  In  Connor  v .Allen^ 
supra  it  was  said  by  Rice,  C.  J. :  "Trover  is  one  of  the 
actions  the  boundaries  of  which  are  distinctly  marked 
and  carefully  preserved  by  the  Codd.  A  conversion  is 
now,  as  it  has  ever  been,  the  gist  of  that  action,  and 
without  proof  of  it,  the  plaintiff  cannot  recover,  what- 
ever else  he  may  prove,  or  whatever  may  be  his  right  of 
recovery  in  another  form  of  action."  And  he  adopts 
the  definition  or  description  of  a  conversion  given  by 
Mr.  Greenleaf  :  *'A  conversion  in  the  sense  of  the  law 
of  trover,  consists  either  in  the  appropriation  of  the 
thing  to  the  party's  own  use  and  beneficial  enjoyment, 
or  in  its  destruction,  or  in  exercising  dominion  over  it, 
^71  exclusion  or  defiance  of  the  plaintiff's  right,  or  in  with- 
holding the  possession  from  the  plaintiff,  under  a  cluim 
of  title  inconsistent  with  his  own.^' — 2  Greene,  Ev.,  §  642. 
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In  Glaze  v.  McMillion^  supra,  it  was  said  :  "It  is  believed 
that  all  conversions  may  be  divided  into  four  distinct 
classes:  1.  By  a  wrongful  talcing.  2.  By  an  illegal 
assumption  of  ownership.  3.  By  an  illegal  user  or  mis- 
user. 4.  By  a  wrongful  detention."  In  Boiling  v. 
Kirhy,  supra,  there  was  a  very  full  examination  of  the 
authorities,  and  discussion  of  the  essential  elements  or 
facts  which  must  concur  to  constitute  conversion  in  the 
sense  of  the  law  of  trover,  by  McClbllan,  J. ;  and  the 
result  declared  was,  that  '*con version  upon  which 
recovery  in  trover  may  be  had,  must  be  a  positive,  tor- 
tious act.  Nonfeasance  or  neglect  of  legal  duty,  mere 
failure  to  perform  an  act  obligatory  by  contract,  or  by 
which  property  is  lost  to  the  owner  will  not  support  the 
action."  The  case  is  republished,  with  elaborate  and 
instructive  annotation  by  Mr.  Freeman,  24  Am.  St. 
Rep.  789-819.  In  Ala.  &  Tenn-.  Rivers  R.  R.  Co,  v.Kidd, 
35  Ala.  209,  it  was  held,  that  * 'trover  will  not  lie  for  a 
bare  non-delivery  of  goods  by  a  warehouseman,  unless 
they  are  in  his  possession,  and  he  refuses  to  deliver 
them  on  demand."  In  Abraham  &  Bro,  v,  Nunn,  42 
Ala.  51,  it  was  held,  that  trover  would  not  lie  against  a 
warehouseman,  for  the  conversion  of  goods  taken  from 
his  possession  by  an  armed  force,  without  negligence  or 
complicity  on  his  part.  In  Salt  Springs  Nat.  Bank  v. 
Wheeler,  supra ^  the  defendant  had  received  for  accept- 
ance certain  bills  of  exchange,  and  at  the  demand  of  the 
person  entrusting  them  to  him,  failed  to  return  them, 
saying  he  could  not  find  them,  and  might  have  torn 
them  up  with  papers  he  considered  of  no  value  ;  it  was 
held,  he  was  not  liable  in  trover,  there  being  no  evi- 
dence of  a  voluntary  or  intentional  destruction  or  loss  of 
the  bills  ;  though  he  was  liable  upon  his  implied  promise 
to  present  the  bills  for  acceptance,  and  if  not  accepted  or 
paid,  to  give  notice  to  the  plaintiff. 

Without  pursuing  further  an  examination  of  authori- 
ties, it  may  safely  be  said,  that  a  mere  failure  by  a  bailee 
on  demand  made,  to  deliver  goods  which  have  been  en- 
trusted to  him,  is  not  a  conversion  which  will  support 
an  action  of  trover,  if  he  sets  up  no  title  hostile  to  or  in- 
consistent with  the  title  of  the  bailor,  or  has  not  appro- 
priated them  to  his  own  use,  or  to  the  use  of  a  third 
person,  or  exercised  over  them  a  dominion  inconsistent 
with  the  the  bailment.    All  that  can  be  fairly  predicated 
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of  the  facts  found  in  the  record,  is  the  mere  failure  to 
deliver  the  cotton  upon  the  demand  of  the  plaintiff ; 
possession  of  it  not  remaining  with  the  defendant. 
There  was  no  denial  of  the  title  of  the  plaintiff,  nor  a 
dominion  exercised  over  the  cotton  inconsistent  with  the 
terms  of  the  bailment,  no  evidence  of  a  conversion  of 
appropriation  of  it  to  their  own  use,  or  to  the  use  of  any 
third  person  by  the  defendants.  The  failure  to  deliver, 
unexplained,  raises  a  presumption  of  negligence  against 
them,  and  may  involve  them  in  a  liability  for  a  breach 
of  the  contract  of  bailment,  or  for  negligence  in  the  per- 
formance of  the  duty  springing  from  the  contract,  but  it 
is  not  the  conversion ;  the  positive,  tortious  act,  indis- 
pensable to  maintain  trover.  From  this  view,  it  results 
there  was  error  in  the  instruction  given  voluntarily  by 
the  court  below.  The  second,  third  and  forth  instruc- 
tions given  at  the  instance  of  the  plaintiff  do  not,  as  is 
obvious  from  what  we  have  said,  find  support  in  the 
evidence,  and  for  that  reason  ought  not  to  have  been 
given,  as  their  immediate  tendency  was  to  mislead  the 
jury.  The  second,  third,  fourth,  and  fifth  instructions 
requested  by  the  defendant,  should  have  been  given. 

Let  the  judgment  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  to  this 
opinion. 

Reversed  g-nd  remanded. 


Kansas  City,  Memphis  &  Birmingrham 
Railroad  Co.  v.  Lackey. 

Action  against  a  Railroad  Company  to  recover   Damages  for 
Personal  Injuries, 

1.  Pleadings  and  practice  ;  demurrer  to  complaint  as  a  whole  properly 
overruled^  where  there  as  some  good  counts. — A  demurrer  to  a  complaint 
as  a  whole  which  contains  two  or  more  counts,  is  properly  overruled, 
if  any  one  of  the  counts  is  good  and  sufficient. 

2.  Same ;  same. — Pleas  interposed  to  an  entire  complaint,  which 
contains  two  or  more  counts  and  which  do  not  answer  either  one  of 
the  counts,  are  insufficient  and  demurrable. 

3.  Same;  contributory  negligence  »o  defeme  to  an  action  founded  upon 
Vol.  lU. 
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inteniionalf  reckless  and  wanton  misconduct." Contributorj  negligence 
on  the  part  of  plaintiff  is  no  defense  to  an  action  wherein  the  plain- 
tiff charges  in  his  complaint  that  his  injuries  were  caused  by  the 
"reckless,  wanton  and  intentional  misconduct"  of  the  defendant,  or 
defendant's  servants ;  and  demurrers  to  pleas  attempting  to  set  up 
contributory  negligence  in  such  action  are  properly  sustained. 

4.  Action  against  railroad  company ;  negligence  of  jtlaintiff  no  defense 
when  not  the  proximate  cause  of  injury ;  case  at  bar. — In  an  action 
against  a  railroad  company  to  recover  damages  for  pei*sonal  injuries 
it  was  shown  that  the  engine  on  which  plaintiff  was  fireman  was 
stopped  some  distance  from  an  intersection  with  defendant's  tracks 
to  allow  defendant's  train  to  pass,  and  was  started  before  such  train 
had  cleared  the  intersection,  but  while  it  was  in  motion.  When  the 
engine  reached  the  intei^section,  the  train  had  passed  over  the  cross- 
ing, but  before  clearing  it  the  defendant's  train  backed  suddenly  and 
without  signals  against  the  engine,  causing  the  injuries  complained 
of.  The  engine  upon  which  plaintiff  was  fireman  had  gone  there  to 
receive  cars  composing  the  defendant's  train,  which  w^ere  to  be  trans- 
ferred upon  another  track,  and  neither  the  plaintiff  nor  his  engineer 
had  any  reason  to  apprehend  that  the  other  train  would  be  backed 
on  to  the  crossing  after  having  cleared  it,  and  there  was  no  occasion 
therefor,  in  order  to  effect  the  transfer,  which  was  the  sole  object  in 
crossing  the  track  at  that  point.  Held:  That  the  backing  of  the  de- 
fendant's train  contrary  to  custom  and  to  the  intention  of  defendant's 
servants  in  crossing  over  the  track,  and  not  the  starting  of  the  engine 
forward  towards  the  crossing  before  the  defendant's  train  had  en- 
tirely passed  over  it,  was  the  proximate  cause  of  the  collision  which 
resulted  in  the  injury,  and  that,  therefore,  pleas  which  seek  to  set 
up  the  alleged  negligence  in  the  moving  of  the  engine  upon  which  the 
plaintiff  was  fireman  towards  the  crossing,  before  it  was  cleared  by 
the  passing  train  for  which  the  plaintiff  was  responsible,  as  the  proxi- 
mate cause  of  the  injury,  presents  no  defense. 

5.  Same ;  negligence  of  engineer  in  backing  train. — In  an  action 
against  a  railroad  company  to  recover  damages  for  personal  injuries, 
where  it  is  shown  that  the  injury  resulted  from  the  collision  between 
the  engine  upon  which  the  plaintiff  w^as  fireman  and  the  train  upon 
the  defendant's  road,  at  the  intersection  of  the  defendant's  and 
another  track,  which  was  caused  by  the  defendant's  train,  after  hav- 
ing passed  over  the  crossing,  being  suddenly  backed  thereon,  while 
the  engine  was  passing,  the  fact  that  the  defendant's  train  was  backed 
by  its  engineer  to  avoid  a  collision  with  a  train  that  was  passing  in 
front  of  it  on  a  second  intersecting  line,  is  not  sufficient  to  relieve  the 
defendant  of  liability ;  there  being  evidence  that  there  was  enough 
room  between  the  two  intei-sections  to  accommodate  the  defendant's 
train,  and  that  if  due  care  had  been  taken  in  backing  the  train  both 
dangers  would  have  been  avoided. 

6.  Same ;  same ;  misleading  charge. — ^In  an  action  against  a  railroad 
company  to  recover  damages  for  personal  injuries  received  at  a  cross- 


Digitized  by  VjOOQ  IC 


154  SUPREME  COURT  [Nov.  Term, 

[Kansas  City,  Memphis  &  Birmingham  R.  R.  Go.  v.  Lackey.] 

ing  by  a  fireman  on  an  engine  against  which  a  train  wad  backed  by 
defendant's  engineer  without  warning  at  an  intersection  of  the  tracks, 
to  avoid  a  collision  with  a  train  on  a  second  intersecting  track  in  his 
front,  where  there  was  evidence  that  there  was  enough  room  between 
the  two  intersections  to  safely  accommodate  defendant's  train,  and 
if  due  care  had  been  used  both  dangers  could  have  been  avoided,  a 
charge  which  instructs  the  jury  that  if  the  defendant's  engineer  did 
not  know  that  the  train  on  the  track  in  front  of  him  was  equipped 
with  air  brakes,  he  had  the  right  to  assume  that  they  were  not  so 
equipped,  is  misleading,  as  authorizing  the  jury  to  conclude  that  the 
defendant  was  entitled  to  a  veMict  if  its  engineer  had  the  right  to 
assume  that  the  engine  in  front  of  him  would  collide  with  his  unless 
he  backed  off  of  his  track,  without  reference  to  the  inquiry  as  to 
whether,  under  the  evidence  adduced,  he  could  have  placed  his  train 
safely  between  the  intersections. 

7.  Same;  evidence  as  to  facts  and  circumstances  of  the  collision  ad- 
missible, — ^In  an  action  against  a  railroad  company  to  recover  damages 
for  personal  injuries,  which  were  received  by  the  fireman  on  an  en- 
gine against  which  a  train  was  backed  by  defendant's  engineer,  to 
avoid  a  collision  with  a  train  on  a  second  intersection  of  the  track  in 
front,  a  witness  shown  to  be  familiar  with  the  place  of  the  collision 
and  the  length  of  the  track  between  the  intersections,  and  to  have 
known  the  number  of  cars  in,  and  the  length  of,  the  defendant's 
train,  is  competent  to  testify  that  there  was  enough  room  on  the  in- 
tervening track  for  defendant's  train  to  stand  safely  clearing  the 
other  tracks  in  the  front  and  rear,  and  such  evidence  is  relevant  and 
material. 

8.  Same ;  same. — In  an  action  against  a  railroad  company  to  recover 
damages  for  personal  injuries  resulting  from  a  collision  at  a  railroad 
crossing,  where  it  is  shown  that  the  engine  owned  by  another  railroad 
company,  and  upon  which  the  plaintiff  was  fireman,  had  gone  to  tlie 
intersection  of  that  company's  road  with  the  defendant's  road  for  the 
purpose  of  receiving  from  the  defendant's  road  certain  cars  to  be 
transferred,  and  there  was  testimony  tending  to  show  that  in  the 
transfer  of  cars  from  the  defendant's  road  to  the  other  road  it  was 
not  the  custom  of  the  engines  of  the  latter  road  to  pull  over  the 
crossing  where  the  accident  occurred  immediately  in  the  rear  of  de- 
fendant's train  after  it  had  passed  the  crossing,  but  that  the  engines 
of  the  other  road  would  come  in  on  a  ** cut-off"  which  formed  an 
angle  just  there,  it  is  competent  to  ask  a  witness,  after  he  had  testi- 
fied to  the  usual  manner  of  making  such  transfers,  if  the  engine  upon 
which  the  plaintiff  was  fireman  had  come  in  on  the  **cut-off,"  would 
not  the  defendant's  train  have  struck  it,  if  propelled  in  the  manner 
shown  by  the  evidence  at  the  time  of  the  accident. 

9.  Same;  when  damages  not  excessive. — In  an  action  against  a  rail- 
road company  to  recover  damages  for  personal  injuries,  when  it  is 
shown  that  the  plaintiff  was  permanently  injured  in  his  head,  back, 
spine  and  right  leg  and  hip,  was  unable  to  work  for  a  long  time  after 
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the  Injuries  and  was  made  less  able  to  earn  a  livelihood,  and  was 
caused  great  pain  and  suffering  in  mind  and  body,  a  verdict  assessing 
his  damages  at  $2,000,  can  not  be  said  to  be  excessive. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  William  W.  Wilkerson. 

This  was  an  action  brought  by  the  appellee,  Joseph 
W.  Lackey,  against  the  appellant,  the  Kansas  City, 
Memphis  &  Birmingham  Railroad  Company,  to  recover 
damages  for  personal  injuries,  alleged  to  have  been  re- 
ceived by  the  plaintiff  while  in  the  discharge  of  his 
duties  as  fireman  on  an  engine  of  the  Alabama  Great 
Southern  Railroad  Company,  by  reason  of  the  negli- 
gence of  the  employe  of  the  defendant  company. 

The  complaint  contained  six  counts.  The  second 
count  charged  wanton,  willful  and  intentional  miscon- 
duct on  the  part  of  the  defendant's  employes.  The 
court  gave  the  general  affirmative  charge  in  favor  of  the 
defendant  as  to  this  count.  The  other  remaining  counts 
of  the  complaint  were  as  follows  : 

First.  *'The  plaintiff  claims  of  the  defendant  the  sum 
of  t^n  thousand  dollars  ($10,000)  as  damages,  for  that 
on,  to- wit,  May  31,  1895,  plaintiff  being  in  the  employ, 
as  fireman,  of  the  Alabama  Great  Southern  Railroad 
Company,  was  in  the  performance  of  his  duties  as  such 
upon  a  locomotive  engine  of  said  last  named  company, 
which  was  engaged  in  doing  switch  and  transfer  work 
at  or  near  the  town  of  Woodlawn,  in  said  county  and 
State,  at  a  point  where  the  track  of  said  last  named 
company  is  crossed  by  the  railroad  track  of  the  Columbus 
and  Western  Railroad  Company ;  and  while  said  engine 
was  being  run,  by  the  engineer  thereof,  across  the  track 
of  the  said  Columbus  and  Western  Railroad  Company, 
the  said  engine  was  run  into  and  against  by  an  engine 
and  train  of  cars  which  were  then  and  there  being  run 
over  and  upon  said  track  of  the  Columbus  and  Western 
Railroad  Company,  by  the  servants,  agents  and  em- 
ployes of  the  defendant,  in  control  and  management  of 
said  engine  and  train  of  cars,  and  the  plaintiiff  was 
knocked  down  by  such  collision,  and  was  bruised, 
mangled  and  wounded,  and  made  sick  and  sore,  and 
rendered  unable  to  work  for  a  long  time,  to-wit,  up  to 
the  date  of  this  suit ;  and  he  was  permanently  injured 
thereby  in  the  head  and  in  his  back,  spine  and  right  leg 
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and  hip,  and  made  less  able  to  earn  money  by  work,  and 
caused  great  pain  and  suffering  in  mind  and  body.  And 
he  was  forced  to  employ  a  physician  to  treat  and  heal 
him,  and  pay  him  a  large  sum,  to-wit,  $300.  And 
plaintiff  avers  that  said  injuries  were  caused  by  the  neg- 
ligence and  want  of  care  of  the  servants,  agents  and  em- 
ployes of  the  defendant  in  the  negligent  management 
and  control  of  the  said  engine  and  cars  which  were  be- 
ing run  and  operated  by  them  at  the  time  on  and  upon 
the  said  track  of  the  Columbus  and  Western  Railroad 
Company,  and  which  collided  with  the  said  locomotive 
engine  upon  which  plaintiff  was  then  engaged  in  the 
discharge  of  his  duties  as  fireman  to  the  damage  of 
plaintiff,  $10,000.'' 

The  third,  fourth,  fifth  and  sixth  counts  of  the  com- 
plaint, after  allegations  as  to  plaintiff's  injuries,  and 
the  manner  in  which  they  were  inflicted,  of  substantially 
the  same  facts  as  are  alleged  in  the  first  count,  contain 
the  following  averments  of  negligence  : 

Third  count.  *'And  plaintiff  avers  that  said  injuries 
were  caused  by  the  negligence  and  carelessness  of  the 
agents,  servants  and  employes  of  defendant  in  charge  of 
and  having  the  management  and  control  of  the  engine 
and  cars  of  defendant,  in  negligently^  running  and  pro- 
pelling the  same  onto  and  against  the  engine  upon  which 
plaintiff  was  then  engaged  in  the  performance  of  his 
duties  as  aforesaid." 

Fourth  count.  ''And  plaintiff  avers  that  said  injuries 
were  caused  by  the  carelessness  and  negligence  of  the 
servants,  agents  and  employes  of  defendant  having  the 
management  and  control  of  its  said  engine  and  cars,  in 
negligently  and  without  proper  care  running  the  same 
onto  and  against  the  engine  on  which  plaintiff  was 
riding  as  aforesaid,  while  crossing  said  track,  to  the 
damage  of  plaintiff  in  said  sum  of  $10,000." 

Fifth  count.  "And  the  plaintiff  avers  that  before  at- 
tempting to  cross  the  track  of  the  said  Alabama  Great 
Southern  Railroad  Company,  as  aforesaid,  at  that  time, 
the  engineer,  conductor,  servants  and  employes  of  de- 
fendant failed  to  cause  said  engine  and  cars  of  defendant 
under  their  management  and  control,  as  aforesaid,  to 
come  to  a  full  stop  within  one  hundred  (100)  feet  of 
such  crossing,  and  not  to  proceed  until  they  knew  the 
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said  way  over  the  same  was  clear,  by  reason  whereof 
plaintiff  was  injured  as  aforesaid." 

Sixth  count.  **And  the  plaintiff  avers  that  said  in- 
juries were  caused  by  reason  of  the  carelessness  and 
negligence  of  the  servants  and  employes  of  defendant 
having  the  management  and  control  of  the  engine  and 
cars,  so  run  and  operated  hy  defendant,  in  crossing  the 
said  Alabama  Great  Southern  Railroad  Company's  track, 
without  first  giving  to  plaintiff  signal  or  notice  that  said 
engine  and  cars  were  about  to  cross  the  said  track." 

The  defendant  filed  demurrers  to  the  complaint  upon 
the  following  grounds  :  1.  The  allegations  of  said  com- 
plaint do  not  show  that  the  defendant  omitted  or  vio- 
lated any  duty  it  owed  the  plaintiflF  in  the  premises. 
2.  The  allegations  of  negligence  in  said  complaint  are 
but  conclusions  ;  the  acts  or  omissions  constituting  such 
alleged  negligence  not  being  stated  or  enumerated.  3. 
The  acts  or  omissions  relied  on  by  the  plaintiff  for  a  re- 
covery in  said  complaint  are  not  stated  with  sufficient 
certainty.  4.  The  allegations  of  carelessness  and  neg- 
ligence in  said  complaint  show  the  omission  or  violation 
of  no  duty  which  the  defendant  owed  the  plaintiff  in  the 
premises.  The  court  overruled  the  demurrers  to  the 
complaint,  and  the  defendant  filed  the  following  pleas : 

Pleas  numbered  1,  2  and  3,  present  the  general  issue. 
Pleas  numbered  4,  5  and  6,  respectively,  after  alleging : 
*'That  the  plaintiff  himself  was  guilty  of  negligence 
that  proximately  contributed  to  his  alleged  injury  in 
this,"  set  out  the  manner  in  which  plaintiff  was  negli- 
gent by  the  following  averments  : 

Fourth.  ''That  the  engine  upon  which  plaintiff  was  a 
fireman,  at  the  time,  was  run  and  moved  forward  toward 
the  crossing  of  the  Alabama  Great  Southern  and  the 
Columbus  and  Western  Railroads,  before  it  was  known 
that  the  said  crossing  and  the  way  there  was  clear,  or 
that  the  said  crossing  was  unoccupied." 

Fifth.  '*That  the  engineer  in  charge  of  the  engine 
upon  which  the  plaintiff  was  a  fireman,  at  the  time,  run 
and  moved  said  engine  forward  towards  said  crossing 
before  it  was  known  that  said  crossing  and  the  way 
there  was  clear." 

Sixth.  'That  the  engineer  in  charge  of  the  engine 
upon  which  the  plaintiff  was  riding,  at  the  time,  as  a 
fireman,  run  and  moved  said  engine,  without  objection 
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or  protest  on  the  part  of  the  plaintiff,  towards  said 
crossing,  when  the  plaintiff  knew  that  the  said  crossing 
and  the  way  there  was  not  clear,  and  when  the  plaintiff 
knew  that  the  said  crossing  was,  at  the  time,  occupied 
by  the  defendant's  train.'' 

The  facts  of  the  case  showing  the  circumstances  of 
the  accident  are  sufficiently  set  forth  in  the  opinion. 

The  testimony  for  the  defendant  tended  to  show  that, 
in  the  transfer  of  cars  from  the  defendant  railroad  to 
the  Alabama  Great  Southern  Railroad,  it  was  not  the 
custom  of  the  engines  of  the  latter  road  to  pull  over:tlie 
crossing  where  the  accident  occurred  immediately  in  the 
rear  of  the  defendant's  train  after  it  had  passed  the 
crossing ;  but  that  the  defendant's  train  would  pull  up 
upon  tlie  crossing,  and  the  Alabama  Great  Southern 
engine  would  then  come  in  on  the  cut-off,  which  formed 
an  angle  just  there,  and  in  this  way  come  to  the  rear  of 
the  defendant's  train,  and  connect  with  the  cars. 

On  the  cross  examination  by  plaintiff  of  B.  L.  Adams, 
who  was  fireman  on  the  defendant's  engine  which  col- 
lided with  the  engine  of  the  Alabama  Great  Southern 
Railroad,  and  after  he  had  testified  to  the  usual  manner 
of  making  these  transfers  as  stated  above,  he  was  asked 
the  following  question  :  *^If  the  Alabama  Great  South- 
ern engine,  standing  near  the  switch,  had  run  in  that 
cut-off  and  come  in  behind  that  Kansas  City,  Memphis 
and  Birmingham  engine  and  train,  and  that  Kansas 
City,  Memphis  and  Birmingham  traiii  had  backed, 
would  not  it  have  struck  that  engine?"  The  defend- 
ant objected  to  this  question,  on  the  ground  that 
it  called  for  immaterial,  irrelevant  and  incompetent 
testimony ;  which  objection  the  court  overruled,  and 
the  defendant  excepted.  Witness  answered:  "It 
would  not  have  struck  anything  but  the  pilot." 
Witness  was  asked  the  following  question:  *'You 
would  have  struck  it,  wouldn't  you?"  The  defend- 
ant objected  to  this  question,  on  the  ground  that  it 
called  for  immaterial,  irrelevant  and  incompetent  testi- 
mony ;  which  objection  the  court  overruled,  and  the 
defendant  excepted.  Witness  answered:  *'No,  sir; 
we  had  got  clear  enough  for  him  to  come  up  there." 

Upon  the  request  of  the  plaintiff,  the  court  gave  to  the 
jury  the  following  written  charges:      (1.)    "If  you  be- 
lieve from  the  evidence  in  this  case  that  the  plaintiff 
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himself  was  not  guilty  of  negligence  nor  misconduct 
which  proximately  contributed  to  his  injury,  and  that 
the  engineer  of  the  defendant  corporation  was  guilty  of 
negligence  which  resulted  in  injury  to  the  plaintiff,  the 
plaintiff  is  entitled  to  recover,  even  should  you  believe 
that  Carter  Phillips,  the  engineer  on  the  engine  that 
plaintiff  was  on  when  plaintiff  was  hurt,  if  you  believe 
from  the  evidence  that  plaintiff  was  hurt/'  (2.)  *'The 
negligence  of  Carter  Phillips,  the  engineer  on  same  en- 
gine with  plaintiff,  if  you  believe  that  he  was  guilty  of 
negligence,  which  contributed  proximately  to  the  injury 
of  plaintiff,  would  not  prevent  a  recovery  by  plaintiff, 
unless  you  believe  further  from  the  evidence  that  the 
plaintiff  was  also  guilty  of  negligence  which  contributed 
proximately  to  his  injury."  (3.)  ''If  you  believe  from 
the  evidence  that  the  defendant's  engineer  in  charge  of 
its  train,  just  preceding  the  injury  to  plaintiff — ^if  you 
believe  he  was  injured — negligently  ran  his  train  and 
placed  his  engine  in  a  perilous  position,  as  respects  the 
train  on  the  Georgia  Pacific  railroad  track,  when,  by 
proper  care  and  watchfulness,  he  could  have  avoided 
such  peril,  and  that  he  then  ran  his  train  back  and 
against  the  engine  on  which  the  plaintiff  was  then  riding 
and  injured  him,  knowing,  or  having  reason  to  believe, 
that  he  was  in  a  perilous  position,  plaintiff  is  entitled  to 
recover."  The  defendant  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following  charges  re- 
quested by  it :  (2.)  "It  was  not  necessary,  in  this  case, 
that  danger  actually  existed  ;  but,  if  the  circumstances 
were  such  as  would  indicate  to  a  reasonably  prudent 
man  that  the  engineer  was  in  danger,  and  the  engineer 
acted  under  such  a  mistaken  fear  of  danger,  then,  I 
charge  you  that  your  verdict  must  be  for  the  defendant." 
(3.)  "If  you  believe  from  the  evidence  that  the  defend- 
ant's engineer  did  not  know  that  the  Georgia  Pacific 
cars  were  equipped  with  air  brakes,  I  charge  you  that 
he  had  a  right  to  presume  that  they  were  not  so 
equipped."  (6.)  "If  you  believe  from  the  evidence  that 
the  engineer,  Phillips,  started  his  engine  toward  the 
crossing  from  the  place  where  the  engine  was  standing, 
while  some  part  of  the  defendant's  train  was  going  over 
the  crossing,  then  I  charge  you  that  said  Phillips  was 
guilty  of  negligence  in  starting  his  engine  at  such  time  ; 
and,  if  you  believe  from  the  evidence  that   the  plaintiff 
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was  injured  because  of  such  negligence  on  the  part  of 
the  said  Phillips,  then  you  must  find  for  the  defendant." 
(7.)  ''If  you  believe  that  the  engineer  in  charge  of  the 
Kansas  City  train  believed,  and  that  the  circumstances 
were  such  as  to  cause  a  reasonably  prudent  man  to  be- 
lieve, that  he  was  in  danger  of  a  collision  with  the  Geor- 
gia Pacific  train,  and  that,  in  reversing  his  engine,  he  act- 
ed under  such  belief,  then,  I  charge  you  that  your  verdict 
must  be  for  the  defendant."  (8.)  *'It  was  the  duty  of 
the  engineer,  Phillips,  not  to  proceed  with  his  engine, 
from  the  place  where  the  engine  was  standing,  until  he 
knew  that  the  crossing  was  clear ;  and  I  charge  you  that 
the  fact  that  the  crossing  was  not  in  fact  occupied  by 
the  defendant's  train  at  the  time  said  Phillips  started 
his  said  engine  towards  the  crossing,  would  not,  of  itself 
and  alone,  show  the  crossing  to  be  clear  at  such  time." 
(9.)  ''If  you  believe  from  the  evidence  that  the  engineer 
Phillips  started  his  engine  towards  the  crossing,  from 
the  place  where  his  engine  was  standing,  while  some 
part  of  the  defendant's  train  was  goiug  over  the  cross- 
ing, then,  I  charge  you  that  said  Phillips  was  guilty  of 
negligence  in  starting  his  engine  at  such  time  ;  and,  if 
you  believe  from  the  evidence  that  the  plaintiff  was  in- 
jured, alone  because  of  such  negligence,  on  the  part  of 
said  Phillips,  then  you  must  find  for  the  defendant." 
(10.)  "I  charge  you,  gentlemen  of  the  jury,  that  it  was 
the  duty  of  the  engineer  on  the  Alabama  Great  Southern 
engine  not  to  proceed  with  his  engine  until  he  knew  that 
the  crossing  was  clear."  (11.)  "If  you  believe  from 
the  evidence  that  the  engineer,  Phillips,  started  his  en- 
gine towards  the  crossing  from  the  place  where  his 
engine  was  standing,  while  some  part  of  the  defendant's 
train  was  going  over  the  crossing,  then,  I  charge  you 
that  said  Phillips  was  guilty  of  negligence  in  starting 
his  engine  at  such  time." 

The  1st,  4th,  5th,  12th,  13th  and  14th  charges  of  the 
defendant's  series  were  the  general  affirmative  charge 
on  the  whole  of  the  complaint,  and  on  the  1st,  3d,  4th, 
5th  and  6th  counts  thereof.  Each  of  these  charges  were 
refused,  and  tlie  defendant  separately  excepted  to  the 
refusal  of  each. 

There  were  verdict  and  judgment  assessing  the  plain- 
tiff's  damages   at   $2,000.     The   defendant   moved  the 
court  to  grant  it  a  new  trial  upon  many  grounds,  one  of 
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which  was,  that  the  damages  assessed  by  the  jury  were 
excessive.  The  court  overruled  the  motion,  and  to  this 
ruKng  the  defendant  duly  excepted.  The  defendant  ap- 
peals, and  assigns  as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

Walker,  Porter  &  Walker,  for  appellant. — 1.  The 
court  should  have  sustained  the  demurrers  to  the  whole 
complaint,  and  to  each  of  the  counts.  The  principle 
has  been  repeatedly  re-affirmed  in  this  State,  and  it 
seems  to  be  well  settled  that  when  the  gravaman  of  an 
action  is  an  omission  to  do  or  perform  an  act,  the  com- 
plainant must  allege  that  the  omission  was  negligence. 
Uach  i\  Bmh,  57  Ala.  145  ;  M,  &  0.  R,  R.  Co.  v,  George, 
95  Ala.  199  ;  Ensley  Railway  Co.  v.  Chewning,  93  Ala.  24. 

2.  The  court  ought  not  to  have  sustained  the  demur- 
rers to  plea  number  4,  nor  to  plea  number  5.  Both  the 
engineer  and  fireman  of  a  locomotive  engine  have  duties 
to  perform  in  and  about  the  running,  management  and 
control  of  their  engines.  Among  these  duties  is  that  of 
ascertaining  that  a  crossing  of  another  railroad  is  clear 
before  moving  over  it,  and  a  fireman  is  guilty  of  con- 
tributory negligence  who  allows  his  engine  to  be  moved 
toward  an  occupied  crossing.  The  court  ought  not  to 
have  sustained  the  demurrers  to  the  sixth  plea.  This 
plea  certainly  sets  up  negligence  on  the  part  of  appellee, 
which,  if  sustained  by  the  evidence,  would  have  defeat- 
ed his  recovery. — Brown  v.  L.  &  N.  R.  R.  Co.,  Ill  Ala. 
272. 

William  Vaughan,  contra. 

McCLELLAN,  J.  —  The  complaint  contained  six 
counts.  A  demurrer,  assigning  several  grounds,  was 
interposed  to  the  complaint  as  a  whole.  Some  of  the 
counts  are  obviously  good :  indeed  it  is  not  insisted  by 
appellant  that  any  of  them  are  bad  except  the  fifth.  On 
this  State  of  case  the  demurrer  was  properly  overruled 
even  though  the  fifth  count  was  bad. —  Weems  v.  Weems, 
69  Ala.  104. 

The  4th,  5th  and  6th  pleas  were  interposed  to  the 
whole  complaint.  They  attempted  to  set  up  contribu- 
tory neghgence  on  the  part  of  the  plaintiff,  or  on  the 
part  of  the  engineer  in  charge  of  the  locomotive  on  which 
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plaintiff  was  at  the. time  he  sustained  the  injuries  com- 
plained of,  assuming  that  plaintiff  was  responsible  there- 
for. Whatever  else  may  be  said  of  these  pleas,  it  is 
certain  that  they  do  not  answer  the  count  which  avers 
that  the  ''injuries  were  caused  by  the  reckless,  wanton 
and  intentional  misconduct''  of  defendant's  servants, 
&c.;  and  this  consideration  alone  will  suffice  to  justify 
the  trial  court's  action  in  sustaining  a  demurrer  to  these 
pleas. 

Moreover,  the  gist  of  each  of  these  pleas  is  that  the 
plaintiff,  or  a  person  for  whose  acts  he  is  assumed  to 
have  been  responsible,  caused  the  engine  to  be  run 
towards  the  crossing  of  another  railroad  without  know- 
ing that  the  crossing  was  clear,  or  knowing  that  it  was 
not  clear.  Granting  this  to  be  true,  on  the  case  fully 
developed  by  the  testimony  it  appears  without  conflict 
or  adverse  inference  that  the  injury  did  not  result  from 
the  fact  thus  alleged.  This  was  the  situation  :  Phillips 
was  the  engineer  and  plaintiff  was  fireman  on  an  engine 
of  the  Alabama  Great  Southern  Railroad,  and  in  these 
capacities  came  on  their  engine  just  before  the  collision 
occurred  to  within  sixty  or  seventy  feet  of  the  point 
where  the  track  of  another  railroad  company  crossed 
that  of  the  Alabama  Great  Southern  Co.,  and  there 
stopped.  At  this  time  defendant's  train  was  standing 
on  the  other  track  a  short  distance  from  the  crossing, 
while  the  cars  composing  it  were  being  inspected  for  the 
purpose  of  being  transferred  to  the  Alabama  Great 
Southern  Co.  Phillips,  with  his  engine  and  crew,  was 
there  to  receive  these  cars.  To  effect  the  transfer  it  was 
necessary  for  defendant's  train  to  pass  over  and  beyond 
the  crossing.  After  the  inspection  had  been  completed 
defendant's  train  did  pass  over  the  crossing  and. after 
this  the  Alabama  Great  Southern  engine  went  onto  the 
crossing,  but  before  clearing  it  the  defendant's  train 
backed  suddenly  and  without  signals  against  it,  causing 
the  injuries  complained  of.  Phillips  and  plaintiff  had 
no  reason  to  apprehend  that  the  other  train  would  be 
backed  onto  the  crossing ;  there  was  no  occasion  that  it 
should  be  to  effect  the  transfer  which  was  the  sole  ob- 
ject in  crossing  the  track  of  the  Alabama  Great  Southern 
road.  Now  it  may  be  that  when  Phillips'  engine  was 
started  or  moved  forward  toward  the  crossing  the  rear 
part  of  defendant's  train  was  still  upon  it,  so  that  the 
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crossing  at  that  time  was  not  clear  or  free  from  obstruc- 
tion ;  but,  if  so,  it  was  rapidly  passing  and  had  entirely- 
passed,  leaving  the  crossing  clear,  before  Phillips'  engine 
reached  it.  For  Phillips  to  move  his  engine  forward  in 
anticipation  of  defendant's  train,  at  the  time  in  motion 
over  the  crossing,  getting  past  the  crossing  and  leaving 
it  unobstructed  by  the  time  his  engine  reached  it,  he 
knowing  that  it  was  the  purpose  of  defendant's  servants 
to  go  on  to  a  point  beyond  the  crossing  and  there  stop, 
might  possibly  be  regarded  in  some  aspect  negligence  on 
his  part,  inasmuch  as  defendant's  train  might  have  been 
stopped  by  some  unforeseen  accident  before  it  cleared 
the  crossing.  But,  conceding  such  conduct  on  the  part 
of  Phillips  to  have  been  negligent  abstractly  speaking, 
nothing  is  clearer  than  that  such  negligence  was  not  the 
proximate  cause  of  the  disaster.  Defendant's  train  was 
not  stopped  on  the  crossing,  there  was  no  reason  that  it 
should  be,  and  no  intention  on  the  part  of  defendant's 
servants  to  stop  it  there.  The  crossing  was  clear  and 
unobstructed  when  Phillips'  engine  reached  it,  and  but 
for  a  wholly  fortuitous  and  unlooked  for  circumstance 
would  have  remained  so  while  he  was  passing  over  it, 
and  for  all  time  so  far  as  that  train  of  defendant  was 
concerned.  This  circumstance  was  that  the  engineer  on 
defendant's  train,  after  he  had  fully  cleared  the  cross- 
ing, apprehending  a  collision  with  a  train  on  another 
track  which  he  was  about  to  cross  or  run  upon,  and  the 
approach  of  which  was  unknown  to  plaintiff  and  Phil- 
lips when  the  latter  moved  his  engine  onto  the  crossing, 
suddenly  reversed  his  engine,  gave  it  steam  and  backed 
his  train  onto  the  crossing  where  Phillips  and  plaintiff 
were  at  the  time  passing  on  his  engine.  It  is  manifest 
on  .these  facts  that  the  cause  of  the  collision  lay  not  in 
the  fact  that  Phillips  moved  his  engine  forward  toward 
the  crossing  before  defendant's  train  had  entirely  passed 
over  it,  but  altogether  in  the  wholly  independent,  dis- 
connected and  unanticipated  fact  that  defendant's  train 
was  thus  again  thrown  back  on  the  crossing,  a  fact 
which  was  contrary  to  custom,  and  to  the  intention  of 
defendant's  servants  in  crossing  over,  and  not  only  un- 
necessary to  the  accomplishment  of  the  purpose  for 
which  it  had  passed  the  crossing,  but  subversive  of  that 
purpose  ;  and  one  which  neither  Phillips  nor  the  plaintiff 
was  under  any  duty  to  anticipate.     On  this  uncontro- 


Digitized  by  VjOOQ IC 


164  SUPREME  COURT  [Nov.  Term, 

[Kansas  City,  Memphis  &  Birmingham  R.  R.  Co.  v.  Lackey.] 

verted  state  of  case,  it  requires  no  argument  to  demon- 
strate that  the  injury  did  not  result  from  any  obstruc- 
tion that  may  have  been  on  the  crossing  when  plaintiff's 
engine  was  moved  forward,  that  defendant  could  take 
nothing  by  its  pleas  setting  up  such  obstruction  and 
Phillips'  and  plaintiff's  knowledge  and  negligence  in  re- 
spect of  it,  and  that  the  trial  court's  action  in  sustain- 
ing the  demurrer  to  pleas  4,  5  and  6  worked  no  possible 
injury  to  the  defendant. 

It  is  equally  clear,  and  for  the  same  reasons,  that  the 
charges  given  at  the  request  of  the  plaintiff  could  not 
have  prejudiced  the  defendant,  since  they  are  to  this 
effect  only,  that  the  negligence  of  Phillips  does  not  bar 
plaintiff's  recovery.  Now,  whether  plaintiff  would  have 
been  chargeable  with  Phillips'  negligence,  had  it  proxi- 
mately contributed  to  the  injury,  is  a  question  we  need 
not  and  do  not  decide  in  this  case ;  but  his  recovery  is 
not  precluded  by  the  only  negligence  of  Phillips  which 
there  is  any  tendency  of  testimony  to  prove  is  clear,  for 
that  such  negligence  did  not  proximately  contribute  to 
the  damnifying  result. 

Similarly  charges  6,  8,  9,  10  and  11  refused  to  the  de- 
fendant relate  to  the  supposed  negligence  of  Phillips  or 
the  plaintiff  in  respect  of  moving  their  engine  toward  or 
upon  the  crossing.  If  there  was  such  negligence,  the 
remoteness  of  its  casual  connection  with  the  injury  ren- 
dered it  an  irrelevant  and  immaterial  matter  in  the  case  ; 
and  the  court  committed  no  error  in  refusing  these  re- 
quests for  instructions. 

It  may  be  that  defendant's  engineer  was  justified,  by 
the  apprehension  of  collision  in  front,  in  backing  his 
engine  off  the  track  of  the  Georgia  Pacific  road ;  but 
there  was  abundant  evidence  to  afford  an  interference  on 
the  part  of  the  jury  that  he  might  have  escaped  the 
danger  in  front,  and  at  the  same  time  have  avoided  a 
collision  in  the  rear,  by  the  exercise  of  due  care  and 
prudence  in  the  manner  of  backing  his  train.  The  evi- 
dence showed  that  there  was  room  on  defendant's  track 
between  the  Alabama  Great  Southern  and  the  Georgia 
Pacific  tracks  to  amply  accommodate  this  train,  safely 
clearing  said  tracks  at  either  end.  Conceding,  therefore, 
the  right  of  defendant's  engineer  to  reverse  his  engine 
and  back  his  train  when  he  saw  the  Georgia  Pacific 
train  approaching,  so  as  to  recede  from  its  track,  it  by 
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no  means  follows  that  defendant  was  entitled  to  a  ver- 
dict, as  it  sought  tp  have  the  jury  instructed  by  charges 
2  and  7 ;  and  the  court  properly  refused  those  instruc- 
tions. 

Charge  3  refused  to  the  defendant  was  in  the  nature 
of  an  argument,  to  the  effect  that  inasmuch  as  the  evi- 
dence tends  to  show  that  some  freight  trains  are  equipped 
with  air  brakes  and  some  are  not,  that  trains  equipped 
with  air  brakes  can  be  stopped  in  much  less  time  and 
space  than  others,  and  that  defendant's  engineer  did  not 
know  whether  the  Georgia  Pacific  train  was  so  equipped 
or  not,  therefore  he  had  a  right  to  presume  that  said 
train  was  not  so  equipped,  and  that,  acting  upon  that 
presumption  he  was  not  negligent  in  reversing  his  en- 
gine in  order  to  escape  a  collision  of  which  there  was 
danger  if  that  train  had  hand  brakes  only,  though  as 
matter  of  fact  it  was  equipped  with  air  brakes  so  that 
no  danger  of  a  collision  really  existed.  All  this  was 
apt  argument  to  the  jury,  but  it  was  for  counsel  and  not 
the  court  to  lay  it  before  them. 

The  instruction,  moreover,  tended  to  mislead  the  jury 
from  a  consideration  of  the  evidence  tending  to  show 
that  although  the  defendant's  engineer  had  a  right  to 
back  his  train,  he  was  careless  and  negligent  in  the 
manner  of  exercising  this  right,  and  to  the  conclusion 
that  defendant  was  entitled  to  a  verdict  if  its  engineer 
had  a  right  to  assume  that  the  Georgia  Pacific  train 
would  collide  with  his  unless  he  backed  off  its  track, 
without  reference  to  the  inquiry  whether  he  should  have 
placed  his  train  safely  between  the  Alabama  Great 
Southern  and  the  Georgia  Pacific  tracks.  The  charge 
was  properly  refused. 

There  being  evidence  of  negligence  on  the  part  of  de- 
fendant's servants  having  an  immediate  causal  connec- 
tion with  the  injury,  and  the  defense  of  contributory 
negligence  not  being  made  good,  the  court  very  properly 
refused  the  affirmative  charges  asked  by  the  defendant 
on  the  whole  complaint  and  separately  on  the  1st,  3d, 
4th,  5th  and  6th  counts  thereof. 

The  witness,  Phillips,  was  shown  to  be  familiar  with 
the  scetie  of  the  collision  and  the  length  &c.,   of  the  • 
track  between  the  Alabama  Great  Southern  road  and  the 
Georgia  Pacific  road,  and  he  is  shown  also  to  have  known 
the  number  of  cars  in  the  length  of  defendant's  train 


Digitized  by  VjOOQ IC 


166  SUPEEME  COUET  [Nov.  Term, 

[Garner  v.  Hall  &  Farley.] 

which  collided  with  his  engine.  It  was  competent  for 
him  to  testify  that  there  was  room  on  that  intervening 
track  for  defendant's  train  to  stand,  clearing  the  other 
tracks  front  and  rear. 

We  do  not  think  the  question  to  witness  Adams,  to 
which  objection  was  made,  called  for  irrelevant  and  in- 
competent testimony  in  view  of  defendant's  eflForts  to 
prove  that  the  Alabama  Great  Southern  engine  should 
have  "come  in  on  the  cut-off."  Certainly  defendant 
was  not  prejudiced  by  the  answer  finally  made. 

We  do  not  feel  authorized  to  disturb  the  verdict  on  the 
supposed  ground  that  it  is  excessive. — A.  0.  S.  R.  R,  Co, 
V,  Bailey,  112  Ala.  167. 

Affirmed. 


jm^i  Garner  v.  Hall  &  Farley. 

Action  on  Note  for  Subscription  to  Corporate  Stock. 

1.  Note  for  subscription  to  capital  stock;  limitation  as  to  time  of  pay- 
ment ;  when  shown  to  mature. — Where  a  note,  given  for  the  subscription 
to  stock  in  a  railroad  corporation,  contains  the  stipulations  that  the 
amount  thereof  should  be  payable  **  whenever  the  board  of  directors  of 
said  railway  company  shall  decide  that  the  railroad  has  been  iinished" 
to  a  certain  point,  and  that  if  said  company  ^ ^should  fail  to  complete 
the  work  necessary  to  make  this  obligation  binding  by  the  firat  day 
of  October,  1890, '*  the  note  should  be  void,  such  note  matures  when- 
ever the  road  is  completed  accoi-ding  to  the  terms  and  conditions 
stipulated  therein,  provided  it  is  not  later  than  October  1,  1890;  and 
upon  such  completion  of  the  I'oad  at  a  date  earlier  than  the  first  of 
October,  if  there  is  a  compliance  with  the  other  terms  of  the  note, 
the  debt  becomes  due  as  of  that  date,  from  which  date  the  statute  of 
limitations  begins  to  run. 

2.  Same ;  same ;  evidence  of  earlier  completion  admissible  in  action  on 
such  note. — In  an  action  on  a  note  given  for  subscription  to  stock  in  a 
raili'oad  company,  which  provides  that  it  shall  be  payable  "whenever 
the  board  of  directors  of  said  railway  company  shall  decide  that  the 
railroad  has  been  finished"   to  a    certain   point,   and  that    if  said 

^  company  *'should  fail  to  complete  work  necessary  to  make  the  obli- 
gation binding  by  the  first  of  October,  1890,"  whei-e  the  defendant 
pleads  the  statute  of  limitations  of  six  years,  and  issue  is  joined 
thereon,  evidence  that  the  note  matured  earlier  than  October  1, 
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1890,  and  more  than  six  yeai*s  before  the  institution  of  the  suit  is 
admissible. 

3.  Same ;  insufficient  plea  of  the  statute  of  limitation, — ^In  a  suit  upon 
a  note  given  for  subscription  to  stock  in  a  railway  corporation,  which 
provides  that  it  shall  be  payable  **  whenever  the  board  of  directors  of 
said  railway  company  shall  decide  that  the  railroad  has  been  fin- 
ished'' as  stipulated  in  said  note,  and  that  publication  of  such  decis- 
ion by  the  directors  in  a  daily  newspaper  in  a  designated  town  ''shall 
be  final  and  conclusive  notice''of  such  completion  of  the  road,  a  plea 
which  averred  that,  on  a  day  more  than  six  years  before  the  institu- 
tion of  the  suit,  the  board  of  directors  published  in  one  of  the 
specified  newspapers  that  the  road  was  completed  and  that  the  note 
sued  on  had  matured,  but  which  did  not  aver,  as  a  fact,  that  the 
board  of  directors  declared  that  the  road  had  been  finished  as  pro- 
vided in  the  note,  and  did  not  aver  the  further  fact  that  the  railroad 
had  been  finished  for  more  than  six  years  before  the  commencement 
of  the  suit  and  prior  to  the  decision  of  the  directors,  is  sufficient  and 
demurrable. 

4.  Same ;  same. — ^In  an  action  on  such  a  note,  a  plea,  which  averred, 
as  a  fact,  the  decision  of  the  board  of  directors  that  the  road  was 
completed  as  provided,  and  that  there  was  publication  of  such  de- 
cision, but  which  did  not  further  aver,  as  a  fact,  that  the  road  was 
finished  as  stipulated  for  when  the  decision  of  the  directors  and  the 
publication  thereof  were  made,  is  insufficient;  the  finishing  of  the 
road  as  stipulated  being  indispensable  to  fix  liability  upon  the  de- 
fendant, and  the  declaration  thereof  by  the  boai*d  of  directors  and 
its  publication,  alone,  were  not  insufficient  to  mature  the  obliga- 
tion. 

5.  Sam^ ;  action  on  note  given  therefor ;  admissibility  of  evidence. — In 
an  action  upon  a  note  given  for  subscription  to  stock  in  &  railroad 
company,  in  which  note  it  was  provided  that  the  amount  should  be 
payable  "whenever  the  boai-d  of  directors  of  said  railroad  company 
should  decide  that  the  railroad  has  been  finished  to  a  point  within  a 
half  mile  from  the  center  of"  a  certain  city,  and  that  publication  of 
such  decision  in  one  of  the  daily  papers  "shall  be  final  and  conclusive 
notice"  to  the  maker  of  the  completion  of  the  road,  where  it  is  shown 
that  subsequent  to  the  execution  of  the  note  the  directoi-s  of  said 
railroad  company  passed  a  resolution  declaring  that  said  railroad 
"has  been  finished  to  a  point  within  a  half  mile  of"  the  designated 
city,  and  notice  of  such  decision  was  published  as  stated  in  the  reso- 
lution, such  resolution  by  the  boaixi  of  directors  and  the  notice  pub- 
lished in  the  daily  paper  are  admissible  in  evidence,  and  it  is 
competent  for  the  plaintiff  to  show  by  parol  evidence,  in  connection 
with  the  published  notice,  as  a  fact,  that  the  railroad  was  finished  to 
a  point  within  a  half  mile  of  the  center  of  said  city,  notwithstanding 
the  resolution  and  publication  thereof  stated  that  the  railroad  was 
finished  within  a  half  mile  of  said  city;  it  being  consistent  with  the 
decision  of  the  directoi-s  that  the  road  was  completed  within  a  half 
mile  of  the  center  of  said  city. 


Digitized  by  VjOOQ IC 


168  SUPEEME  COUET  [Nov.  Term. 

[Garner  v.  Hall  A  Farley.] 

6.  Same ;  same ;  requirement  of  notice  by  publication  does  not  exclude 
other  kinds  of  noHce;  evidence  of  personal  notice  admissible. — ^In  such  a 
case,  the  provision  in  the  note  that  publication  of  the  decision  of  the 
board  of  directors  made  in  a  certain  daily  newspaper  '* shall  be  final 
and  conclusive,"  notice  to  the  maker  of  the  note,  does  not  exclude  all 
other  kinds  of  notice,  and  thus  require  publication  in  such  paper  in 
order  to  make  notice  to  the  maker  of  the  note  valid.  The  publica- 
tion declares  the  fact  of  such  notice,  but  pei*sonal  notice  to  the  maker 
of  the  note  would  be  equally  effectual ;  and,  therefore,  in  an  action 
on  such  note,  where  the  defendant  pleaded  the  statute  of  limitations, 
it  is  prejudicial  error  to  exclude  evidence  offered  by  the  defendant 
that  he  was  notified  both  by  publication  in  another  paper  and  by 
personal  notice  by  the  plaintiff  that  the  road  had  been  finished,  and 
that  plaintiff  demanded  payment  of  him,  more  than  six  years  before 
the  institution  of  the  suit. 

Appeal  from  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  J.  W.  Foster. 

This  action  was  brought  by  the  appellees,  Hall  & 
Farley,  against  the  appellant  B.  P.  Garner;  and  counted 
upon  a  promissory  note,  which  was  shown  to  have  been 
duly  assigned  to  the  plaintiffs  and  was  commenced  on 
December  24,  1895.  The  note  sued  upon  and  set  out  in 
the  complaint  was  in  words  and  figures  as  follows : 
''$100.00  Ozark,  Ala.,  April  2,  1897. 

I  promise  to  pay  to  the  Alabama  Midland  Railway 
Company,  as  now  chartered  under  the  general  railroad 
laws  of  this  State,  or  any  amendment  that  may  here- 
after be  made  either  by  general  law  or  by  act  of  the 
legislature,  its  order  or  assigns,  one  hundred  dollars,  at 
the  banking  house  of  Farmers  &  Merchants  Bank,. 
Troy,  Alabama,  to  be  paid  in  cash  on  demand  at  ma- 
turity of  this  note ;  this  amount  being  the  total  amount 
of  my  subscription  to  the  capital  stock  of  the  Alabama 
Midland  Railway  Company.  It  is  agreed  that  said 
amount,  to- wit :  One  hundred  dollars,  mature,  and  be- 
come due  and  payable  whenever  the  board  of  directors 
of  said  railroad  company  shall  decide  that  the  railroad 
has  been  finished  to  a  point  within  one-half  mile  from 
the  center  of  the  city  of  Ozark  from  one  or  the  other  of 
its  terminal  points,  and  that  said  road  is  of  standard 
quage,  laid  ^vith  steel  rail,  publication  of  said  decision 
of  said  board  of  directors  to  be  made  in  one  of  the  daily 
papers  of  the  city  of  Montgomery,  Alabama,  shall  be 
final  and  conclusive  notice  to  me  of  the  same.  It  is 
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hereby  agreed  and  made  part  of  the  condition  of  the 
contract,  that  if  the  said  Alabama  Midland  Railway- 
Company  should  fail  to  complete  the  work  necessary  to 
make  this  obligation  binding  by  the  first  day  of  October, 
1890,  then  this  instrument  is  null  and  void.  I  hereby 
waive  all  and  every  right  which  I  may  now  or  hereafter 
have  under  the  constitution  and  laws  of  Alabama  to 
have  my  personal  property  exempt  from  levy  and  sale 
under  legal  process  and  choses  in  action  from  garnish- 
ment. 
[Signed.]  B.  P.  Garner." 

The    complaint    then    continues    as   follows :     "The 
plaintiff  avers  that  said  railroad  of   said  Alabama   Mid- 
land Railway  Company  was  finished  to  a  point  within 
one-half  mile  from  the  center  of  the  city  of  Ozark,  Ala- 
bama, from  one  or  the  other  of  the  terminal  points, 
towit :   Bainbridge,  Georgia,  and  Montgomery,  Alabama, 
prior  to  the  first  day  of  October,  1890,  on,  towit,   the 
first  day  of  May,  1890,  and  that  said  road  is  of  standard 
gauge,  and  laid  with  steel  rail."     To  this  complaint  the 
defendant     demurred    upon    the     following    grounds : 
**Said  plaintiff's  doth  not  aver  that  the  board  of  direc- 
tors of  said  Alabama  Midland  Raihvay  Company  ever 
decided  that  said  railroad  has  been  finished  to  a  point 
within  one-half  mile  of  center  of  Ozark,  Alabama,  from 
one  or  the  other  of  its  terminal  points,  and  that  said 
road  is  of  standard  gauge,  laid  with  steel   rail,  publica- 
tion made  thereof  in  one  of  the  daily  papers  of   the  city 
of  Montgomery,  Alabama,   when  the  note  sued  on,  as 
shown  by  complaint  of  plaintiffs,  stipulated  by  the  terms 
thereof  that  said  action  by  said  directors  of  said  railroad 
was  necessary,   before  the  said  note  became   due    and 
payable— or    said    note     should    mature     wherefore." 
This  demurrer  was  overruled,  to  which  ruling  the  de- 
fendant duly  excepted.     The  defendant  then  pleaded  the 
general  issue  and  the  following  special  pleas:     '*4th. 
That  said  note  sued  on  was  given  in  compliance  with 
the  terms  of  a  subscription.     The  condition  of  said  sub- 
scription, being  that  defendant  should  have  one-third 
share  of  the  full  paid  up  capital  stock  of  the  Alabama 
Terminal  and  Improvement  Company  of  the  value  of 
33i  dollars ;  also  i  share  of  the   full  paid  up  stock  of 
the  Alabama  Midland  Railway  Company  of  par  value  of 
66i  dollars  delivered  to  him  contemporaneous,  with  the 
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payment  of  said  notes.  And  defendant  avers  that 
plaintiflFs  have  never  offered  to  deliver  defendant  said 
stock,  and  that  said  stock  has  been  demanded  of  plain- 
tiffs, and  that  plaintiffs  refused  or  failed  to  deliver 
defendant  said  stock,  and  plaintiffs  have  not  produced, 
or  oflFered  to  produce  any  authority  from  said  Alabama 
Midland  Railway,  whereby  plaintiffs  could  issue  or 
deliver  to  defendant  stock  as  aforesaid,  upon  the  pay- 
ment of  said  note  by  defendant.  5th,  That  the  Ala- 
bama Terminal  and  Improvement  Company  was 
fraudulently  organized,  and  not  in  compliance  with  the 
laws  of  Alabama.  That  fifty  per  cent,  of  the  capital 
stock  was  not  subscribed  in  good  faith  before  the  elec- 
tion of  the  board  of  directors  and  other  officers.  That 
twenty  per  cent,  of  the  subscription  payable  in  money, 
was  not  paid  in,  or  received  by  the  commissioners 
authorized  to  receipt  for  the  same,  as  required  by  law 
in  such  cases.  That  by  fraudulent  representations  as  to 
such  facts,  said  commissioners  attempted  to  organize 
said  corporation.  That  said  corporation  has  never  ex- 
isted de  jtire,  6th.  The  defendant  for  further  answer 
to  said  complaint  says  that  the  note  sued  on  is  barred  by 
the  statute  of  limitation  of  six  years.  And  of  this  the 
defendant  puts  himself  upon  the  country.  7th.  That 
said  note  sued  on  matured,  and  became  due  and  payable 
when  the  board  of  directors  of  said  Alabama  Midland 
Railway  Company  should  decide  that  the  railroad  had 
been  finished  to  a  point  within  one-half  mile  from  the 
center  of  Ozark,  from  one  or  the  otlier  of  its  terminal 
points,  and  that  said  road  was  of  standard  guage,  laid 
with  steel  rails,  publication  of  said  decision  of  board  of 
directors  to  be  made  in  one  of  the  daily  newspapers  of 
the  city  of  Montgomery,  Alabama,  to  be  final  and  con- 
clusive notice  to  defendant.  And  defendant  doth  aver 
that  in  compliance  with  said  stipulation  and  contract  in 
said  note  said  board  of  directors  did  publish  in  a  daily 
newspaper  of  the  city  of  Montgomery,  Alabama,  that 
said  railroad  had  been  finished  to  Ozark,  Alabama,  from 
one  of  its  terminal  points,  and  that  said  road  was  of  stand- 
ard guage,  laid  with  steel  rails,  and  in  full  compliance 
with  the  contracts  of  said  Alabama  Midland  Railway 
Company,  and  declaring  that  said  note  was  due,  payable, 
and  had  matured  on  the  27th  day  of  September,  1889 — 
more  than  six  years  previous  to  commencement  of  suit 
ToL,  114, 
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in  this  cause.  That  note  sued  on  is  barred  by  statute  of 
limitation  of  six  years — being  an  instrument  not  under 
seal.  8th.  That  said  note  became  due  on  27th  day  of 
September,  1889,  for  that  the  board  of  directors  of  the 
Alabama  Midland  Railway  Company  did  decide  and 
publish  in  the  Montgomery  Advertiser,  a  daily  news- 
paper in  the  city  of  Montgomery,  Alabama,  on  the  27th 
day  of  September,  1889,  the  fact  that  said  road  had  been 
finished  through  and  into  Ozark,  from  one  of  its  terminal 
points  and  that  said  road  was  of  standard  guage,  laid 
with  steel  rail,  as  stipulatjsd  in  the  contract  sued  on. 
Further  declaring  that  said  note  was  due  and  payable 
according  to  the  terms  of  subscription  to  the  stock  of  said 
railroad  company  as  evidenced  by  note  sued  on,  and  that 
said  railroad  was  finished  within  one-half  mile  of  the 
center  of  Ozark  on  said  27th  of  September,  1889,  where- 
fore said  note  is  barred  by  the  statute  of  limitation  of 
six  years — being  a  contract  not  under  seal."' 

The  plaintiffs  demurred  to  the  4th  plea  upon  the 
following  grounds  :  1st.  Because  the  note  sued  on  and 
set  out  in  the  complaint  does  not  contain  any  such  con- 
dition as  that  alleged  in  the  plea.  2d.  Because  it  does 
not  appear  from  said  plea  that  the  delivery  or  tender  to 
the  defendant  of  the  stock  therein  referred  to  was  a  con- 
dition precedent  to  the  note  sued  on.  To  the  5th  plea 
the  plaintiffs  demurred  upon  the  following  grounds : 
1st.  The  legality  and  irregularity  of  the  incorporation 
of  the  Alabama  Terminal  &  Improvement  Company 
cannot  be  inquired  into  collaterally  as  attempted  in 
said  plea.  2d.  The  alleged  illegality  of  the  organiza- 
tion of  the  Alabama  Terminal  &  Improvement  Company 
cannot  affect  the  validity  of  the  defendant's  contract 
with  the  Alabama  Midland  Railway  Company.  3d. 
Because  it  does  not  appear  from  said  plea  that  any  of 
the  misrepresentations  by  the  commissioners  were  ever 
made  to  the  defendant.  To  the  6th  plea,  the  plaintiffs 
demurred  upon  the  following  grounds  :  1st.  Said  plea 
fails  to  aver  the  facts  which  are  relied  on  to  constitute  a 
bar  of  the  statute  of  limitation  of  six  years.  2d. 
Because  the  note  sued  on  is  shown  by  the  averments  of 
the  complaint  to  have  matured  and  become  payable  on 
the  1st  day  of  October,  1890. 

The  plaintiffs  moved  to  strike  from  plea  number  7  all 
the  averments  thereof  except  the  last  sentence,  upon  the 
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following  grounds  :  ''1st.  It  is  not  averred  that  any 
decision  was  made  by  the  board  of  directors  of  the  Ala- 
bama Midland  Railway  Company,  that  the  railroad  had 
been  finished  to  within  one-half  mile  of  the  center  of  the 
city  of  Ozark,  Alabama,  from  one  or  the  other  of  its 
terminal  points,  that  said  road  was  of  standard  guage, 
laid  with  steel  rails.  2d.  Upon  further  ground,  that 
the  notice  alleged  to  have  been  published  by  said  board  of 
directors  is  not  alleged  to  have  contained  the  statement, 
that  said  railroad  was  completed  to  within  a  half  mile  of 
the  center  of  the  city  of  Ozark,  Alabama.''  Then  the 
plaintiffs  moved  to  strike  out  the  last  sentence  of  said  plea, 
because  it  was  a  repetition  of  the  6th  plea  filed  by  the  de- 
fendants. There  was  also  a  motion  made  by  the  plaintiffs 
to  strike  defendant's  8th  plea  from  the  record.  The  court 
sustained  the  plaintiffs'  demurrers  to  the  4  and  5  pleas, 
and  overruled  the  demurrers  interposed  to  the  6th  plea. 
The  court  also  granted  the  plaintiffs'  motion  to  strike 
the  defendant's  plea  number  7,  and  also  to  strike  the 
8th  plea  from  the  record.  To  each  of  these  rulings  the 
defendant  separately  excepted. 

The  evidence  of  the  plaintiffs,  as  shown  by  the  bill  of 
exceptions,  tended  to  show  that  the  Alabama  Midland 
Railway  was  complete,  as  stipulated  for  in  the  note  of 
subscription  sued  on,  from  Montgomery,  Alabama,  to 
Bainbridge,  Georgia,  on  May  22,  1890,  and  that  said  road, 
as  completed,  ran  within  less  than  one-half  mile  from 
the  center  of  the  city  of  Ozark,  in  Dale  county,  Ala- 
bama. 

The  defendant,  as  a  witness  in  his  own  behalf,  testi- 
fied that  the  Alabama  Midland  Railway  was  running  a 
regular  freight  and  passenger  schedule  on  their  road  be- 
tween Montgomery,  Alabama,  and  Bainbridge,  Georgia, 
in  the  month  of  August,  1889  ;  and  that  in  September  or 
October,  1889,  the  agent  of  the  Alabama  Midland  Rail- 
way Company  called  on  him  for  the  payment  of  the  note 
here  sued  on,  stating  that  it  was  then  due,  and  that  the 
railroad  was  completed  as  stipulated.  The  defendant 
offered  in  evidence  the  notice  which  was  printed  in  the 
Montgomery  Daily  Advertiser,  a  newspaper  published  in 
the  city  of  Montgomery,  Alabama,  for  ten  days,  to-wit, 
from  September  27  to  October  7,  1889,  which  notice  was 
as  follows  : 

''Notice    to    subscribers. — The    State     of    Alabama, 
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Montgomery  county.  Notice  is  hereby  given  that  the 
Alabama  Midland  Railway  has  been  constructed  and 
completed  into  and  through  the  counties  of  Henry  and 
Dale  in  Alabama,  passed  through  and  into  Gordon, 
Ashford,  Dothan,  Midland  City,  Newton  and  Ozark ; 
that  said  road  is  laid  with  sixty  pound  steel  rail  and 
thoroughly  equipped,  and  built  in  a  thoroughly  first- 
class  manner  as  prescribed  in  the  contract,  and  subscrip- 
tions to  the  stock  of  said  railway  company,  at  the 
several  points  named,  are  now  declared  by  the  board  of 
directors  to  be  due  and  payable  according  to  the  terms 
of  subscription. 

.  0.  C.  Wiley,  President." 

The  plaintiffs  objected  to  the  introduction  of  this  notice 
in  evidence  upon  the  following  grounds  :  1st.  That 
said  notice  fails  to  show  that  the  board  of  directors  of  said 
railroad  company  had  decided  that  the  railroad  had 
been  finished  to  a  point  within  one-half  mile  from  the 
center  of  the  city  of  Ozark,  from  one  or  the  other  of  its 
terminal  points,  and  that  said  railroad  was  of  standard 
guage  and  laid  with  steel  rails.  2d.  Because  said  no- 
tice failed  to  show  that  the  said  railroad  had  been  finished 
to  a  point  within  half  a  mile  from  the  center  of  the  city  of 
Ozark.  3d.  Because  said  notice  fails  to  show  that  said 
railroad  was  of  standard  guage .  4th .  Because  said  notice 
did  not  comply  with  the  terms  of  the  conditions  in  the  note 
sued  on.  5th.  Because  it  was  not  shown  that  said 
notice  was  based  or  predicated  upon  any  decision  of  the 
board  of  directors  of  the  Alabama  Midland  Railway 
Company.  6th.  Because  it  was  not  shown  that  the 
board  of  directors  had  ever  made  a  decision  or  decided 
in  any  manner  tlxat  said  railroad  was  completed  as  re- 
quired by  the  condition  in  the  note  sued  on,  and  author- 
ized or  directed  the  president,  O.  C.  Wiley,  or  anyone 
else  to  publish  said  notice."  The  court  sustained  the 
objection  and  refused  to  allow  the  notice  to  be  intro- 
duced. To  this  ruling  the  defendant  duly  excepted. 
The  defendant  then  off'ered  in  evidence  the  following 
notice  published  in  Ozark,  Alabama,  for  three  weeks, 
commencing  October  1.  1889  : 

**Notice  to  subscribers  :  Notice  is  hereby  given  that 
the  Alabama  Midland  Railway  having  been  finished  to 
a  point  within  a  half-mile  of  the  town  of  Ozark,  and 
that  said  road  having  been  built  in  a  substantial  and 
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first-class  manner  and  in  conformity  with  the  notice 
published  in  the  Montgomery  Advertiser,  the  subscrip- 
tions to  the  capital  stock  of  said  company  are  declared 
by  the  board  of  directors  to  be  due  and  payable,  and 
notes  of  subscribers  can  be  found  with  Farmers*  & 
Merchants'  Bank  at  Troy,  Alabama,  where  the  sub- 
scribers will  call,  or  send  and  pay  them.  Mr.  G.  Peter- 
son is  the  authorized  agent  to  receive  and  remit  the 
amount  and  issue  the  stock.  Mr.  J.  F.  McDonald  is 
appointed  special  agent  in  collections.  J.  W.  Woolfolk, 
president,  and  O.  C.  Wiley,  vice-president." 

The  plaintifiFs  objected  to  the  introduction  of  the 
above  notice  upon  the  following  grounds  :  1st.  Because 
the  Ozark  Star  was  not  a  daily  newspaper  published  in 
the  city  of  Montgomery,  Alabama.  2d.  Because  said 
notice  was  not  in  compliance  with  the  condition  con- 
tained in  the  note  sued  on,  and  also  upon  the  additional 
grounds  of  objection  made  to  the  introduction  of  the 
notice  offered  in  evidence  above  by  the  defendant  pub- 
lished in  the  Montgomery  Advertiser,  dated  September 
27th,  and  signed  by  O.  C.  Wiley,  president.  The  court 
sustained  this  objection,  refused  to  allow  the  notice  to  be 
introduced  in  evidence,  and  to  this  ruling  the  defendant 
duly  excepted. 

Upon  the  hearing  of  all  the  evidence,  the  court  at  the 
request  of  the  plaintiffs,  gave  to  the  jury  the  following 
written  charge:  "The  court  charges  the  jury  that  if 
they  believe  the  evidence,  they  should  find  for  the  plain- 
tiffs for  the  amount  sued  for."  To  the  giving  of  this 
charge  the  plaintiffs  duly  excepted.  There  were  verdict 
and  judgment  for  the  plaintiffs.  The  defendant  appeals 
and  assigns  as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

Chas.  Wilkinson  and  Blackburn  &  Bailey,  for  ap- 
pellant.— 1.  Note  sued  on  being  payable,  on  condition 
precedent,  complaint  was  subject  to  demurrer  in  failing 
to  allege  performance  thereof — 4  Encyc.  of  Pleading, 
62S;  Griel  ct'  Bro,  v.  Solomon,  82  Ala.  91;  Flovss  v. 
Eurehx  Co.,  80  Ala.  30  ;  /ir/??A^  i\  Roykin,  9  Ala.  320. 

2.  This  note  fell  due,  matured  on  notice  and  demand, 
for  payment  by  directors  of  the  Alabama  Midland  Rail- 
way Company,  and  barred  by  the  statute  of  limitations  of 
six  years. — Tliomi)son  on  CoriDorations,    §§  1755,  1746; 
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1  Cook  on  Stocliholders,   §§  89-115;  23  Amer.  &  Eng. 
Encyc.  of  Law,  811,  812,  note  4. 

3.  The  term  of  subscription  made  the  payment  of 
note  and  delivery  of  stools:  mutual  conditions,  and  the 
transferee  of  notes  cannot  recover  until  they  show 
authority  to  issue  or  deliver  said  stock. — Maxim  v,  Morse, 
8  Mass.  127;  Allen  <fc  Co.  v.  Ferguson,  18  Wall.  1. 

R.  L.  Harmon,  contra, — 1.  Defendant's  seventh  plea 
is,  in  effect,  a  plea  setting  up  the  statute  of  limitations 
of  six  years,  and  is  a  repetition  of  defendant's  sixth  plea. 
If  there  was  any  error  in  sustaining  the  demurrer  to  this 
plea  it  was  harmless,  because  defendant  had  the  full 
benefit  under  his  sixth  plea  of  everything  that  could 
have  been  proved  for  his  benefit  under  the  seventh  plea. 
(hvlngs  v.  Binford,  80  Ala,  421 ;  K.  C,  M.  &  B,  R,  R.  Co, 
V,  Higdon,  94  Ala.  286  ;  Marelowe  v,  Rogers,  182  Ala.  510. 

2.  It  is  contended  that  the  plaintiff^s  are  estopped 
from  denying  that  the  conditions  of  the  note  had  been 
fully  complied  with,  and  the  note  due  and  payable 
in  September,  1889,  on  account  of  the  notice  pub- 
li'shed  and  demand  made  for  payment,  as  shown  by  • 
the  bill  of  exceptions  ;  but  there  is  no  element  of  estop- 
pel in  this  case  binding  on  plaintiffs.  An  estoppel  must 
be  mutually  binding  on  the  parties. — Bigelow  on  Estop- 
pel, (5  ed.)  570;  Sullivan  v,  Conway,  81  Ala.  154. 

COLEMAN,  J. — The  contract  sued  on  in  this  case  is 
an  exact  copy  in  all  material  respects  of  the  contract 
sued  upon,  in  the  case  of  Hall  v.  Sims,  106  Ala.  561. 
Unless  we  depart  from  the  construction  placed  upon  the 
contract  in  that  case,  this  case  must  be  reversed.  In 
construing  the  contract  in  that  case  we  said  :  "But  it  is 
evident  the  parties  understood  that  the  road  might  be 
completed  at  an  earlier  date  than  the  first  of  October ; 
and  that  it  was  their  design  to  mature  the  note  earlier 
than  that  date,  if,  and  when  the  road  should  be  earlier 
completed."  We  are  of  opinion  that  this  is  the  proper 
construction  of  the  contract.  The  question  then  is,  were 
the  condition  and  terras  necessary  to  mature  the  note, 
complied  with  and  performed,  more  than  six  years  before 
the  bringing  of  the  suit?  These  were,  that  the  railroad 
should  be  finished  according  to  contract,  a  decision  by 
the   board  of  directors  to  that  effect,  and  notice  to  the 
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obligor.  Certainly  upon  proof  of  these  facts,  at  any- 
time after  the  execution  of  the  contract,  the  obligor 
could  not  have  defeated  a  recovery  upon  the  ground  that 
the  note  did  not  mature  until  October  1st,  1890,  and  if 
the  obligation  matured  as  to  defendant  prior  to  October 
1st,  1890,  it  must  have  matured  also  as  to  plaintiffs. 
The  defendant  was  entitled  to  prove  these  facts  if  he 
could,  under  his  plea  of  the  statute  of  limitations  of 
six  years,  to  show  that  the  note  matured,  more  than  six 
years  before  the  beginning  of  the  suit. 

The  seventh  plea  of  defendant  was  defective.  It  failed 
to  aver,  as  a  fact,  that  the  board  of  directors  declared  that 
tlie  road  had  been  finislied  as  provided  in  the  contract, 
and  it  should  liave  averred  the  further  fact  that  the  rail- 
road had  been  finished  on  the  27th  of  September,  1889, 
or  some  period  more  than  six  years  before  the  com- 
mencement of  the  suit,  and  prior  to  the  decision  of  the 
board  of  directors. 

The  eighth  plea  of  defendant  averred  as  a  fact,  the 
decision  of  the  board  and  notice,  but  it  also  failed  to 
aver  as  a  fact,  that  the  road  was  finished  when  the 
decision  of  the  board  was  made  and  the  notice  given. 
As  stated  in  Hall  v.  Sims^  106  Ala.  561,  snpra,  the  de- 
claration and  notice  by  the  board  alone  were  not  suf- 
ficient to  mature  the  obligation.  The  finishing  of  the 
road  was  indispensable  to  fix  a  liability  upon  the  defend- 
ant ;  and  in  tliat  case  this  court  held,  that  although  the 
decision  of  the  board  declared  that  "the  road  had  been 
finished  to  a  point  within  one  mile  of  the  city  of  Troy," 
whereas  the  contract  declared  that  it  should  be  finished 
to  a  point  within  one  mile  of  the  center  of  the  city  of 
Troy,  the  plaintitts  liad  the  right  to  show  by  parol  as  a 
fact  that  the  road  was  finished  as  provided  in  the  con- 
tract, and  to  show  that  this  was  done  on  the  6th  of 
March  prior  to  October  1st,  1890,  as  the  time  when  the 
contract  matured ;  and  reversed  the  case,  for  the  error 
of  the  trial  court  in  excluding  the  parol  evidence.  The 
trial  court  committed  a  similar  error  on  the  present  trial 
in  excluding  all  the  notici^s  given  by  the  plaintiffs  that 
the  road  had  been  completed  on  the  27th  of  September, 
1889.  We  presume  that  the  notice  published  in  the 
Montgomery  xVdvertiser  was  excluded  because  it  stated 
that  the  railroad  had  been  constructed  and  completed, 
passing  throngli   and  into  Ozark,  instead  of  "<o  a  point 
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mthin  one-half  mile  of  the  center  of  Ozark.' ^  It  waa  efn- 
tirely  competent  to  show  by  parol  in  connection  with 
the  published  notice,  as  a  fact,  that  the  road  was  finished 
to  a  point  within  a  half  mile  of  the  center  of  the  city  of 
Ozark. — Hall  v,  Sims^  106  Ala.  561,  supra. 

The  provision  in  the  contract  that  publication  of  the 
notice  in  the  Montgomery  Advertiser,  **shall  be  final 
and  conclusive"  of  notice  to  the  obligor,  does  not  ex- 
clude all  other  kind  of  notices.  It  declares  the  effect  of 
such  a  notice.  The  real  intention  of  the  parties,  was  to 
fasten  a  matured  liability,  whenever  and  as  soon  as  the 
road  was  finished  according  to  contract,  provided  it  was 
finished  not  later  than  October  1st,  1890.  The  plaintiff 
was  not  bound  to  publish  notice  in  the  Montgomery 
paper  of  the  decision  of  the  board  of  directors,  in  order 
to  make  the  notice  valid.  Personal  notice  would  have 
been  equally  eflFective.  We  cannot  see  that  the  refusal 
of  the  court  to  permit  the  defendant  to  introduce  evi- 
dence, that  he  was  notified  by  publication,  and  person- 
&lly»  by  the  plaintiff,  that  the  road  had  been  finished, 
and  that  plaintiff  demanded  payment  of  him,  more  than 
six  years  before  the  bringing  of  the  suit,  was  error  with- 
out injury.  It  may  be  that  if  this  evidence  had  been 
admitted,  the  defendant  would  also  have  connected  it 
with  the  evidence  showing  that  the  board  of  directors 
h^  made  a  proper  and  sufficient  declaration  or  decision 
that  the  railroad  had  been  finished. 

We  find  no  error  in  the  ruling  of  the  court  under  the 
pleadings. 

Reversed  and  remanded. 


Troy  Fertilizer  Co*  v.  Zachry. 

Action  on  a  Promissory  Note. 

1.  Husband  and  wife ;  married  vjoman  not  estopped  to  deny  husband's 
authority  to  make  binding  contract  though  he  acted  as  her  agent. — A  mar- 
ried woman  who  carries  on  a  mercantile  business  by  her  husband,  as 
■gent,  is  not  estopped  to  deny  her  husband's  authority  to  make  a 
binding  contract  or  execute  a  note  for  the  purchase  of  goods  used  in 
tlie conduct  of  the  business,  and  which  he  signs  as  agent;  and  in  an 
12 
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action  upon  a  note  so  executed,  or  for  the  purchase  price  of  goods  so 
sold,  the  wife  can  plead  her  coverture,  and  thereby  defeat  the  action, 
it  not  being  shown  that  there  was  a  wi-itten  obligation  on  the  part  of 
the  wife,  nor  the  written  assent  of  the  husband,  or  that  there  was  a 
written  consent  of  the  husband  recorded,  as  required  by  the  statute, 
for  her  to  cari-y  on  the  business. 

2.  Decree ;  removing  disabilities  of  married  woman ;  im^alid  when  juris- 
dictional facts  not  shoicn. — A  decree  in  a  chancery  court,  purporting  to 
remove  the  disabilities  of  coverture  of  a  married  woman,  which  does 
not  show  the  jurisdictional  facts,  such  as  that  she  was  possessed  of  a 
separate  estate,  that  her  petition  was  in  writing,  the  consent  of  her 
husband  in  writing,  the  proof  by  deposition  as  in  chancery  cases, 
and  which  is  unaided  by  any  further  record,  is  invalid  and  insufficient 
to  show  that  there  had  been  a  removal  of  disabilities  of  coverture. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  J.  W.  Foster. 

This  suit  was  brought  on  October  27,  1894,  by  the 
appellant,  the  Troy  Fertilizer  Company,  against  the 
appellee,  M.  E.  Zachry,  as  administratrix  of  the  estate 
of  M.  P.  Stephenson,  deceased. 

The  complaint  contained  two  counts.  The  first  count 
claimed  the  amount  sued  for  as  due  on  a  promissory 
note,  alleged  to  have  been  executed  by  M.  P.  Stephen- 
son by  her  duly  authorized  agent,  who  was  her  hus- 
band, J.  T.  Stephenson.  The  second  count  was  for 
goods,  wares  and  merchandise  sold  M.  P.  Stephenson. 

The  defendant  pleaded  the  general  issue,  and  by  sev- 
eral special  pleas  set  up  the  fact  that  her  intestate,  the 
said  Mary  P.  Stephenson,  was  at  the  time  of  making 
and  executing  the  instrument  in  writing  sued  on,  and 
thereafter  to  the  time  of  her  death,  a  married  woman, 
the  wife  of  J.  T.  Stephenson  ;  that  her  said  husband  did 
not  unite  with  her  in  signing  said  instrument,  neither 
did  she  sign  said  instrument,  nor  did  her  husband,  in 
writing,  assent  to  or  concur  in  her  signing  said  instru- 
ment ;  that  her  intestate  had  never  been  relieved  of  the 
disabilities  of  coverture,  so  as  to  enable  her  to  make  and 
execute  said  instrument ;  neither  had  her  said  husband 
filed  his  consent  expressed  in  writing,  and  had  the  same 
recorded  in  the  office  of  the  judge  of  probate  of  the 
county  of  their  residence,  and  the  county  in  which  the 
business  was  carried  on,  that  she,  the  said  intestate, 
might  enter  into  and  pursue  any  lawful  trade  or  busi- 
ness as  if  she  were  sole.    To  these  special  pleas  the 
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plaintiff  filed  the  following  replications  :  "1st.  That 
the  said  M.  P.  Stephenson,  by  her  conduct,  silence  and' 
representations,  induced  plaintiff  to  believe,  that  she  had 
constituted  her  husband,  J.  T.  Stephenson,  her  duly 
authorized  agent,  so  as  to  bind  her  by  the  execution  of 
said  note  ;  that  the  said  M.  P.  Stephenson  knew  whether 
or  not  she  had  so  constituted  her  husband  her  agent, 
and  that  this  plaintiff  had  no  actual  knowledge  whether 
in  fact  he  was  her  duly  constituted  agent  or  not,  but  be- 
lieved that  he  was  her  agent,  and  relied  upon  and  acted 
upon  such  belief,  based  upon  said  conduct,  silence  and 
representations,  when  it  was  her  duty  to  inform  plaintiff 
that  her  husband  was  not  her  agent,  if  in  fact  he  was 
not,  with  authority  to  bind  her.  That  the  said  M.  P. 
Stephenson  knew  that  her  said  husband  was  holding 
himself  out  to  the  world  as  her  duly  authorized  agent, 
and  was  contracting  debts  in  her  name,  and  she  did  not 
give  any  notice  that  her  said  husband  was  not  her  duly 
constituted  agent,  and  that  the  said  plaintiff  relied  upon 
silence  on  the  part  of  M.  P.  Stephenson,  and  would  now 
be  injured  if  she  should  be  permitted,  by  her  adminis- 
tratrix, to  show  that  she  had  not,  in  fact,  constituted 
her  husband  her  agent ;  wherefore,  plaintiff  prays  that 
defendant  be  not  permitted  to  say,  that  the  said  J.  T. 
Stephenson  was  her  duly  constituted  agent  to  bind  her 
bv  this  note,  nor  to  take  advantage  of  this  fact,  that  said 
note  was  not  executed  by  her  in  person,  so  as  to  bind 
her  individually,  she  being  a  married  woman.  2d. 
Further  replying  to  said  pleas,  this  plaintiff  says,  that 
defendant  ought  not  to  have  and  maintain  said  defense, 
for  the  reason  that  the  said  M.  P.  Stevenson  had,  prior 
to  the  execution  of  said  note,  constituted  her  said  hus- 
band, J.  T.  Stephenson,  in  writing,  her  agent,  with  au- 
thority to  execute  said  note  so  as  to  bind  her.'' 

To  each  of  these  replications,  the  plaintiff  demurred 
upon  the  following  grounds:  "1st.  Said  replication  does 
not  show  that  said  intestate  signed  her  name  to  said 
note,  nor  authorized,  in  writing,  any  other  person  to 
sign  her  name  thereto,  nor  does  it  show  that  her  hus- 
band assented  in  writing  to  her  signing  said  note.  2d. 
The  matters  and  things  set  out  in  said  replication  con- 
stitute no  answer  to  the  pleas.  3d.  The  fact  that  plain- 
tiff had  no  actual  knowledge,  whether  in  fact  Stephenson 
was  the  duly  constituted  agent  or  not  of  the  intestate, 
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but  the  plaintiff  believed  that  he  was  the  agent  and  re- 
lied upon  and  acted  upon  such  belief,  based  upon  such 
conduct,  silence  and  representations,  is  not  matter  of 
reply  to  said  plea ;  it  sets  up  wholly  immaterial  matter. 
4th.  The  conduct,  silence  and  representations  set  up  in 
said  replication  constitute  no  answer  to  the  failure  of 
her  to  sign  said  note,  either  in  person  or  by  agent  au- 
thorized in  writing,  and  to  have  the  assent  of  the  hus- 
band thereto  expressed  in  writing.  5th.  Said  facts  set 
up  in  said  replication  do  not  show  that  they  are  such 
facts  as,  under  the  pleas  pleaded,  they  work  an  estoppel 
as  to  said  note  sued  on."  The  court  sustained  the  de- 
murrer to  the  plaintiff's  first  replication,  and  overruled 
the  demurrer  to  the  second  replication ;  and  issue  was 
joined  thereon. 

It  was  shown  upon  the  trial  of  the  cause,  that  on  June 
13,  1894,  tliere  was  executed  to  the  plaintiff,  the  Troy 
Fertilizer  Company,  a  note  for  $93.60,  payable  at  a  bank 
in  Troy,  Alabama,  and  signed  by  '*J.  T.  Stephenson, 
agent ;"  that  this  note  was  given  for  an  amount  due  the 
Troy  Fertilizer  Company  by  M.  P.  Stephenson,  who  was 
at  that  time  conducting  a  mercantile  business  in  the  city 
of  Troy ;  that  she  was  the  wife  of  J.  T.  Stephenson, who 
was  in  the  actual  control  and  management  of  her  said 
business,  and  tliat  the  note  was  given  for  fertilizer 
bought  by  him  in  the  due  course  of  trade,  as  a  part 
of  the  business  of  the  said  M.  P.  Stephenson,  and  was 
used  and  consumed  in  connection  therewith. 

There  was  introduced  in  evidence  a  decree  of  the 
chancery  court  of  Pike  county,  which  was  as  follows : 
'^Ex  parte  Mary  P.  Stephenson:  In  vacation.  This 
cause  is  submitted  for  decree  in  vacation,  on  the  petition 
and  consent  of  the  petitioner's  husband,  and  on  consid- 
eration, it  is  ordered,  adjudged  and  decreed  that  com- 
plainant is  entitled  to  relief,  and  that  she  be  and  hereby 
is  relieved  of  the  disabilities  of  coverture,  in  so  far  as  to 
invest  her  with  the  right  to  buy,  sell,  hold,  convey  and 
mortgage  real  and  personal  property,  and  to  sue  and  be 
sued,  as  Sbfemme  sole.  Let  her  and  her  next  friend  pay 
the  cost  of  this  suit,  for  which  execution  may  issue."  In 
connection  with  the  introduction  of  this  decree  in  evi- 
dence, tlie  testimony  showed  that  there  could  not  be 
found  in  the  records  and  papers  of  the  chancery  court  of 
Pike  county  any  other  paper  or  records  in  said  cause,  ex- 
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cept  the  decree  copied  above  ;  nor  was  there  on  file  any 
depositions,  nor  any  paper  showing  the  assent  of  the 
husband  to  the  rendition  of  said  decree.  It  was  also 
shown  that  M.  P.  Stephenson  held  out  to  the  public  that 
she  was  in  the  mercantile  business,  and  that  her  hus- 
band, J.  T.  Stephenson,  was  appointed  and  empowered 
to  make  contracts,  purchases,  &c.,  whenever  necessary 
to  transact  such  business  ;  and  that  the  plaintiif  relied 
and  acted  upon  such  representation.  There  was  no  evi- 
dence introduced  that  she  had  ever  constituted  him  her 
agent  by  writing,  or  that  he  had  given  his  written  con- 
sent to  her  doing  business. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  defendant,  gave  the  general  affirm- 
ative charge  in  her  behalf,  and  to  the  giving  of  this 
charge  the  plaintiflF  duly  excepted.  The  plaintilBP  also 
excepted  to  the  court's  refusal  to  give  the  general  affirm- 
ative charge  which  was  requested  by  it. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiflF  appeals,  and  assigns  as  error  the  rulings  of 
the  court  upon  the  pleadings  and  upon  the  charges 
asked.    . 

Worthy,  Foster  &  Carroll,  for  appellants. — M.  P. 
Stephenson  had  been  relieved  from  her  disabilities  of 
coverture  so  as  to  enable  her  to  make  the  contract  in 
question,  and,  therefore,  the  affirmative  charge  should 
not  have  been  given  for  the  defendant.  The  chancery 
decree  purports  to  ascertain  all  the  necessary  facts  to 
give  the  court  jurisdiction  to  enter  the  decree,  and  when 
those  facts  appear  to  have  been  ascertained  by  the  court, 
on  collateral  .attack,  they  will  conclusively  be  presumed 
to  have  existed. — Pettus  v.  McClannahan,  52  Ala.  59; 
Wyatt  V.  Rambo,  29  Ala.  520;  Jones  v.  Ritter,  56  Ala. 
280;  12  Amer.  &  Eng.  Encyc.  of  Law,  274  and  notes. 

M.  P.  Stevenson  was  estopped  to  deny  the  authority 
of  her  husband  to  bind  her  in  the  contract  involved  in 
this  suit.  Her  acts  had  led  others  to  deal  with  her  hus- 
band as  her  authorized  agent ;  and  even  though  orally 
appointed,  she  cannot  deny  his  authority  to  make  a  con- 
tract which  was  induced  by  such  representation . — Hood 
V.  Robbins,  98  Ala.  484 ;  Lazarus  v.  Shearer,  2  Ala.  718 ; 
14  Amer.  &  Eng.  Encyc.  of  Law,  643,  et  seq. 
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Hubbard  &  Hubbard  and  Wilkerson  &  Wilkerson, 
contra. — The  decree  which  purported  to  relieve  M. 
P.  Stephenson  of  the  disabilities  of  coverture  was  in- 
valid. But,  even  if  the  chancery  decree  relieved  the  dis- 
abilities, the  act  of  1887,  superseded  the  authority  con- 
ferred, and  made  Mrs.  Stephenson's  rights  to  control 
and  bind  herself  depend  upon  that  act,  which,  in  order 
to  make  obligatory  a  note,  requires  that  she  sign  it  and 
her  husband  give  his  written  assent  or  concurrence- 
Rooney  v,  Michael^  84  Ala.  585  ;  Pollard  v.  Amer.  F.  L. 
M,  Co.,  103  Ala.  289. 

The  execution  of  a  note  by  a  femrne  covert  under 
Code  of  1886,  is  the  execution  of  a  power,  and  it  must 
be  done  particularly  as  the  statute  requires.  Her  name 
must  be  signed  to  it,  the  husband  might  give  his  con- 
sent by  signing  a  different  writing  ;  but  the  wife  must 
sign  the  note.  Here  only  the  husband  signs  the  note 
with  his  own  name.  Persons  dealing  with  the  agent 
were  charged  with  notice  of  his  authority.  They  knew 
that  before  (under  our  law)  she  could  be  bound  by  a 
note,  her  name  must  in  some  manner  appear  upon  it ; 
they  knew  even  then  that  the  husband  must  consent  in 
writing,  and  when  plaintiff  accepted  the  note,  he  ac- 
cepted it  with  full  knowledge  that  it  did  not  bind  Mary 
P.  Stephenson,  the  wife. — Scott  v,  Cotten,  91  Ala.  628. 

HEAD,  J. — The  substance  of  plaintiflF's  position  is 
that  Mrs.  Stephenson,  a  married  woman,  carried  on  a 
mercantile  business  by  her  husband,  J.  T.  Stephenson, 
as  her  agent,  who,  in  the  conduct  of  the  business,  pur- 
chased plaintiff's  goods  and  executed  the  note  sued  on, 
signing  it  "J.  T.  Stephenson,  agent;"  and  that  by  rea- 
son of  thus  holding  out  her  husband  as  her  agent,  and 
inducing  the  public  to  deal  with  him,  as  such,  in  the 
belief  that  he  was  duly  authorized  to  bind  her,  under 
which  conditions  plaintiff  dealt  with  him,  she  is  estopped 
to  deny  his  authority,  and  cannot  plead  her  coverture 
when  sued  upon  contracts  so  made  by  him.  In  other 
words,  that  a  married  woman  may  make  binding  con- 
tracts by  orally  appointing  an  agent  to  make  them  gen- 
erally, and  having  him  to  make  them  in  her  behalf. 
The  position  is,  manifestly,  in  direct  aontravention  of 
the  statute.  It  would  seem  needless  to  repeat  what  we 
have  frequently  said,  that,  under  the  statute,  a  married 
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woman  cannot  bind  herself  by  a  contract  to  pay  money 
unless  she  makes  it  iu  writing,  with  the  written  assent 
of  the  husband,  except  that  with  the  consent  of  the  hus- 
band, given  and  recorded  in  a  prescribed  manner,  she 
may  contract  in  the  pursuit  of  a  lawful  trade  or  busi- 
ness. In  this  case,  there  was  no  written  obligation  on 
the  part  of  the  wife,  nor  written  assent  of  the  husband  ; 
nor  was  there  the  assent  of  the  husband  recorded  as  re- 
quired to  enable  her  to  carry  on  business.  All  persons 
must  take  notice  of  the  legal  disabilities  of  married 
women,  and  deal  with  her  at  the  peril  of  ascertaining 
that  the  legal  conditions  exist  which  relieve  her  of  them. 

The  replication  to  the  pleas  to  which  the  trial  court 
sustained  a  demurrer  was  bad,  and  the  demurrer  pro- 
perly sustained. 

The  special  replication,  on  which  issue  was  joined, 
was  not  sustained,  and  the  court  properly  gave  the  gen- 
eral charge  for  the  defendant. 

The  record  of  the  chancery  decree,  purporting  to  re- 
move the  marital  disabilities  of  Mrs.  Stephenson,  does 
not  affirmatively  show  the  jurisdictional  facts,  that  she 
was  possessed  of  a  separate  estate,  that  her  petition  was 
in  writing,  nor  the  consent  of  the  husband  in  writing, 
or  proof  by  deposition  as  in  chancery  cases.  The  de- 
cree, therefore,  on  its  face,  unaided  by  any  further  re- 
cord, is  of  no  validity. 

Affirmed. 
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Action  against   Railroad  Company  by  Employe  to  recover         j^  J^ 
Damages  for  Personal  Injuries. 


1.  Action  against  railroad  company  by  employ^ ;  sufficiency  of  com- 
phint.-^ln  an  action  against  a  railroad  company  by  an  employ^  to  re- 
cover damages  for  personal  injuries,  a  complaint,  which,  after  alleg- 
ing the  injury  received  by  plaintiff  while  attempting  to  couple  cars, 
then  avers  that  he  suffered  his  injuries  by  reason  of  the  negligence  of 
*  person  in  the  service  or  employment  of  the  defendant,  who  had 
charge  or  control  of  the  engine  which  was  used  in  switching  the  cars, 
(giving  the  name  of  the  engineer)  in  negligently  causing  one  of  the 
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cars  to  be  propelled  with  too  much  force  or  speed  against  the  one  to 
which  plaintiff  was  attempting  to  couple  it,  is  sufficient  in  its  aver- 
ments of  negligence,  and  states  a  substantial  cause  of  action. 

2.  Same;  aame. — In  such  a  case,  a  complaint,  which,  after  stating 
that  the  plaintiff  received  the  injuries  complained  of  while  attempt- 
ing to  couple  the  cars  in  the  discharge  of  his  duties,  then  avers  that 
his  injuries  were  inflicted  by  reason  of  the  negligence  of  a  certain 
named  person,  who  was  foreman  in  the  yards  of  the  defendant  where 
the  coupling  was  to  be  done,  and  who  was  intrusted  with  the  Super- 
intendence by  the  defendant,  in  allowing  the  cars  which  plaintiff  was 
to  couple  to  the  stationary  cars  to  be  propelled  against  said  cars  with 
too  great  foi*ce  or  speed,  is  sufficient  in  its  averments  of  negligence, 
and  states  a  substantial  cause  of  action. 

3.  Same ;  contributory  negligence. — In  an  action  against  a  railroad 
company  by  an  employ^  to  recover  damages  for  personal  injuries, 
where  it  is  shown  that  the  plaintiff  who  was  a  switchman  was  injured 
by  having  his  hand  crushed  between  the  bumpers  of  a  stationary  car 
and  those  of  a  moving  car,  which  he  was  attempting  to  couple  to  the 
stationary  car ;  that  the  plaintiff  had  had  several  years'  experience  as 
a  switchman,  and  knew  that  the  cars  in  question  had  double  bumpers, 
which  rendered  the  coupling  more  dangerous,  and  when  injured  was 
standing  with  his  back  towards  the  moving  car  taking  no  account  of 
its  speed  and  in  attempting  to  lift  the  link  of  the  moving  car  with  a 
short  stick,  placed  his  hands  between  the  bumpers,  and  it  was  further 
shown  that  there  was  no  immediate  necessity  for  the  coupling  of  the 
cars  at  such  time,  which  was  at  night,  for  they  were  to  remain  stand- 
ing on  the  track, — the  plaintiff  is  shown  to  have  voluntarily  assumed 
the  risk  of  his  hazardous  undertaking,  and  was  guilty  of  contributory 
negligence,  precluding  a  recovery. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

This  action  was  brought  by  the  appellee,  Thomas  C . 
Arnold,  against  the  Southern  Railway  Company,  to  re- 
cover damages  for  personal  injuries,  alleged  to  have  been 
caused  by  reason  of  the  negligence  of  the  defendant  or 
its  employes. 

The  sixth  and  seventh  counts  of  the  complaint  were 
as  follows  :  6th.  "The  plain tiflf  claims  of  the  defendant 
seven  thousand,  five  hundred  dollars  as  damages  for  that 
heretofore,  on,  to-wit,  12th  April  1895,  defendant  was 
running  and  operating  a  certain  steam  locomotive  engine 
and  cars  upon  a  railway  in  its  yard  known  as  Avondale 
yard  in  Jefferson  county,  Alabama,  and  at  said  time 
plaintiff  was  in  the  service  or  employment  of  defendant 
as  a  switchman,  and  was  engaged  in  said  service  in  said 
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yard  upon  or  about  said  cars,  and  while  plaintiff  was  so 
engaged  in  said  service  in  or  about  coupling  or  attempt- 
ing to  couple  two  of  said  cars  together,  plaintiff's  hand 
was  caught  between  the  dead-blocks  of  said  cars  arid  so 
mashed  and  bruised  that  plaintiflF  lost  a  part  of  said  hand 
and  suffered  great  mental  and  physical  pain,  was  made 
sore  and  sick,  was  disfigured  and  maimed  and  rendered 
less  able  to  work  and  earn  money,  and  plaintiff  was  put 
to  great  expense  and  trouble  for  medicine,  medical  at- 
tention, care  and  nursing  in  his  efforts  to  heal  and  cure 
his  said  wounds  and  injuries.  And  plaintiff  further 
avers  that  his  said  hand  was  caught  and  he  suffered  said 
wounds  and  injuries  by  reason  of  the  negligence  of  a 
person  in  the  service  or  employment  of  defendant  who 
had  charge  or  control  of  said  locomotive  engine,  viz., 
defendant's  engineer,  to-wit,  one  Sullivan,  negligently 
caused  one  of  said  cars  to  go  towards  and  to  the  other  of 
said  cars  which  plaintiff  attempted  to  couple  together  as 
aforesaid,  with  too  much  speed  or  force.  All  to  plain- 
tiff's damage  17,500,  wherefore  he  sues." 

7th.  Plaintiff  refers  to  and  adopts  all  the  words  and 
figures  of  the  sixth  count  from  the  beginning  thereof  to 
and  including  the  words  "his  wounds  and  injuries," 
where  they  occur  together  in  said  count ;  **and  plaintiff 
further  avers  that  his  hand  was  caught  as  aforesaid  and 
he  suffered  said  wounds  and  injuries  by  reason  of  the 
negligence  of  a  person  in  the  service  or  employment  of 
defendant  who  had  superintendence  entrusted  to  him, 
viz.  :  ,  Defendant's  foreman,  one  Brown,  negligently 
caused  or  allowed  one  of  said  cars  to  go  towards  and  to 
the  other  of  said  cars  which  plaintiff  attempted  to  couple 
together  as  aforesaid  with  too  great  force  or  speed,  with- 
out any  one  upon  said  car  to  control  its  motions  and 
when  the  engine  was  not  attached  thereto." 

To  each  of  these  counts  the  defendant  demurred  upon 
the  following  grounds  :  1.  Because  it  shows  on  its  face 
that  the  plaintiff  was  himself  guilty  of  contributory 
negligence  which  proximately  contributed  to  his  in- 
jury. 2d.  Because  said  count  shows  on  its  face  that 
the  plaintiff  voluntarily  assumed  the  risk  of  injury  to 
himself  in  and  about  the  coupling  of  said  cars.  3d. 
Because  said  count  fails  to  show  or  aver  that  the  plain- 
tiff was  ordered  or  required  to  then  and  there  couple  said 
cars  together  under  the  existing  circumstances.    4th « 
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Because  each  of  said  counts  fails  to  aver  or  show  with 
sufficient  certainty  in  what  the  negligence  of  the  de- 
fendant, or  its  said  servant  or  employ^  consisted.  5th. 
Because  neither  of  said  counts  sufficiently  avers  or  shows 
any  duty  owing  by  the  defendant  or  its  servants  to  the 
plaintiff  in  respect  to  the  matters  connected  with  the 
plaintiff's  injury,  and  a  breach  of  such  duty.  These  de- 
murrers were  overruled,  and  the  defendant  duly  ex- 
cepted. The  facts  of  the  case  are  sufficiently  stated  in 
the  opinion. 

Among  the  charges  asked  by  the  defendant,  and  to 
the  refusal  to  give  each  of  which  the  defendant  sepa- 
rately excepted,  was  the  following:  '*If  the  jury  be- 
lieve all  the  evidence  in  this  case,  they  must  find  a  ver- 
dict for  the  defendant.''  There  were  verdict  and  judg- 
ment for  the  plaintiff.  The  defendant  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved. 

Smith  &  Weatherly,  for  appellant. — 1.  The  plain- 
tiff, at  the  time  of  his  injury,  placed  himself  in  an  obvi- 
ously dangerous  position,  in  a  place  which  was  danger- 
ous per  se,  without  necessity  therefor,  and  failed,  when 
in  such  position,  to  give  due  attention  to  his  own  safety, 
and  is  not  entitled  to  recover. — Railway  Co,  v.  Turvavilley 
97  Ala.  122  ;  L,  <fc  iV.  R,  R,  Co.  v.  Boland,  96  Ala.  626  ; 
R,  R.  Co.  V.  Free,  97  Ala.  231 ;  Andrews  v.R.  R.  Co.,  99 
Ala.  438 ;  R.  R.  Co.  v.  Davis,  107  Ala.  626 ;  R.  R.  Co.  v. 
George,  94  Ala.  215 ;  R.  R.  Co.  v.  Stutts,  105  Ala.  368  ; 
R.  R.  Co.  V.  Bivins,  103  Ala.  142 ;  Pryor  v.  R.  R.  Co.,  90 
Ala.  32  ;  Warden  v.  R.  R.  Co.,  94  Ala.  277  ;  Burgin  v.  R. 
R.  Co.,  97  Ala.  274;  A.  G.  S.  R.  R.  Co.  v.  Roach,  110 
Ala.  266. 

2.  The  fact  of  a  '^kicking"  switch  being  made,  did 
not  constitute  negligence  on  the  part  of  the  railway 
company.— ira/iaws  v.  S.  &  N.  A.R.  R.  Co.,  91  Ala.  636. 

3 .  The  use  of  double  dead-woods  or  dead-blocks  on 
cars  was  not  negligence,  although  they  increased  the 
hazard  attendant  upon  making  couplings  between  cars 
having  them.  In  such  case,  the  danger  of  such  double 
bumpers  or  dead-woods  is  an  obvious  danger,  calling  for 
a  high  degree  of  care  on  the  part  of  the  employe  who 
has  to  make  the  coupling. — L.  &  N.  R.  R.  Co.  v.Botaiid^ 
96  Ala.  626 ;  Turvaville  v.  R.  R.  Co.,  97  Ala.  122, 
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Bowman  &  Harsh,  contra, — 1.  An  employe  discharg- 
ing a  duty  may  rely  upon  a  presumption  that  other  em- 
ployes will  discharge  their  duty,  unless  ordinary  care 
would  have  disclosed  to  the  contrary. — R.  &  D,  R.  R.  Co. 
V.  Greenwood,  99  Ala.  515;  Bir.  Min,  R.  R.  Co.  v.  Jacobs, 
101  Ala.  149. 

2.  The  test  of  contributory  negligence,  as  well  as 
original  negligence,  is  whether  or  not  the  act  or  omis- 
sion would  have  been  done  or  omitted  by  a  reasonably 
prudent  person  under  like  circumstances. — Beach  on 
Contrib.  Neg.,  §§  21,  22. 

3.  The  court  should  never  give  the  affirmative  charge 
on  any  proposition  of  fact,  so  long  as  there  is  any  evi- 
dence or  inference  tending  in  the  slightest  to  support  a 
different  hypothesis ;  the  jury  being  the  exclusive 
weighers  of  evidence. — Cen.  R.  R.  &  B.  Co.  v.  Roquemore, 
96  Ala.  236;  Hall  v.  Posey,  79  Ala.  84;  Sanders  v.  Ed- 
motids,  98  Ala.  167  ;  Bromley  v.  Bir.  Min.  R.  R.  Co.,  95 
Ala.  397. 

HARALSON,  J. — After  the  evidence  was  all  in,  the 
the  court  at  the  written  request  of  the  defendant,  in- 
structed the  jury  that  they  could  not  find  a  verdict  for 
the  plaintiff  under  any  of  the  counts  of  the  complaint 
except  the  6th  and  7th,  and  the  case  was  submitted  to 
them  on  the  evidence  under  these  two  counts,  and  the 
pleas  thereto.  We  may,  therefore,  properly  pretermit 
all  inquiry  into  the  rulings  of  the  court,  on  any  of  the 
counts  except  the  two  last  named ;  for,  ijf  there  was  any 
error  in  those  other  rulings,  it  was  cured  by  the  last 
ruling  in  favor  of  defendant,  eliminating  all  considera- 
tion of  the  other  counts  from  the  jury.  The  case  was 
tried  on  pleas  of  the  general  issue  to  these  two  counts, 
and  on  a  plea  of  contributory  negligence  by  the  plain- 
tiff. 

1.  Counts  6  and  7,  under  the  uniform  rulings  of  this 
court,  must  be  held  to  be  sufficient  in  their  averments  of 
negligence,  and  as  claims  of  damages  in  a  case  of  this 
character. — M.  &  0.  R.  R.  Co.  v.  Thomas,  42  Ala.  673  ; 
Stanton  v.  L.  &  N.  R.  R.  Co.,  91  Ala.  384 ;  Ensley  R.  Co. 
V.  Chewning,  93  Ala.  26 ;  M.  <fc  0.  R.  R.  Co.  v.  George,  94 
214;  Mary  Lee  C.&  R.  Co.  v.  Chambliss,  97  Ala.  171; 
Laughran  v*  Brewer,  113  Ala.  509. 

2.  The  injury  of  the  plaintiff  consisted  in  having  three 
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fingers  of  his  left  hand  mashed  off  from  having  them 
caught  between  the  dead-blocks,  dead-woods  or  bumpers, 
as  they  are  indifferently  called,  on  the  cars  which  he  was 
attempting  to  couple.  These  dead-blocks  were  of  the 
double  pattern  on  both  cars,  and  came  out  even  with 
the  draw-heads,  so  that  when  the  cars  came  together, 
the  entire  surface  of  the  dead-blocks  and  draw-heads  met 
evenly.  The  dead-blocks  were  about  a  foot  or  a  foot  and 
a  half  wide,  as  the  plaintiff  represented  them,  and  were 
on  each  side  of  the  draw-head,  with  a  space  of  about  five 
or  six  inches  between  them  and  the  draw-head. 

There  were  two  cars  that  had  been  cut  off  and  placed 
on  a  switch  track  called  No.  3.  The  plaintiff  was  at- 
tempting, when  injured,  to  couple  two  other  cars  which 
had  become  detached  from  the  engine,  and  run  or 
"kicked"  down  to  this  switch  track,  No.  3,  to  be  coupled 
to  the  two  already  standing  still  thereon.  The  switching 
was  done  in  the  yard  of  defendant  at  Avondale,  about 
three  o'clock  in  the  morning,  under  one  Brown,  the  fore- 
man of  the  crew.  Plaintiff  worked  in  the  "field,"  as  it 
was  called,  and  the  other  brakeman  followed  the  engine. 
The  plaintiff,  in  giving  an  account  of  the  injury,  testified 
that  he  had  been  engaged  in  coupling  cars  in  that  par- 
ticular yard  about  fifteen  days,  at  the  time  of  the  acci- 
dent, but  had  been  railroading  five  or  six  years ;  had 
been  working  for  that  time  on  the  L.  &  N.  and  the  Chat- 
tanooga roads ;  that  he  had  coupled  the  E.  T.,  V.  A  G. 
cars,  on  which  dead-blocks  were  used — the  kind  of  cars 
to  be  coupled  on  this  occasion,  as  the  proof  tended  with- 
out conflict  to  show ;  that  he  had  coupled  almost  all 
kinds  of  cars  ;  that  those  with  double  dead-blocks  or  buf- 
fers are  dangerous  to  couple,  if  one  does  not  use  great 
caution,  and  even  then,  they  will  sometimes  catch  him, 
and  that  it  is  safer  for  the  party  doing  the  coupling,  for 
the  cars  to  come  back  easy,  and  with  the  double  buffers, 
it  is  more  dangerous  to  couple  when  the  cars  are  coming 
back  hard.  He  also  testified,  that  Brown,  the  foreman, 
said  to  him  when  he  pulled  out  from  the  other  track. 
No.  1  or  2,  that  he  was  going  to  throw  some  cars  on  this 
track.  No.  3,  and  when  he  made  the  remark,  he  pulled 
the  train  off  of  track  No.  1  or  2,  where  it  then  was,  the 
engine  being  ahead  of  tlie  cars,  and  ran  back  or  kicked 
these  cars  on  to  track  No.  3,  to  the  two  standing  cars ; 
that  the  distance,  from  the  standing  cars  to  the  switch, 
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where  cars  are  turned  in  on  No.  3,  was  ten,  twelve  or 
fifteen  car  lengths, — he  did  not  know  exactly, — and  the 
grade  was  inclined  upwards  towards  the  standing  cars  ; 
that  the  cars,  when  thrown  on  to  track  No.  3,  were  kicked 
about  half  the  time,  and  it  was  common  practice  to  kick 
them ;  that  plaintiflF  went  immediately, — when  told  by 
Brown  that  he  was  going  to  throw  in  these  other  cars  to 
be  coupled, — to  the  standing  cars,  and  got  to  them  when 
the  moving  cars  were  five,  six,  or  maybe  seven  feet  from 
the  stationary  cars  ;  that  he  was  on  the  right  hand  side 
of  the  track,  with  his  back  towards  the  engine,  the  cars 
going  east ;  that  he  had  his  lantern  on  his  right  arm, 
which  was  resting  on  the  corner  of  the  standing  car, and 
had  his  stick,  about  two  feet  long,  in  his  left  hand,  hold- 
ing it  right  at  the  end ;  that  he  raised  the  pin  in  the 
stationary  car,  by  lifting  it  up  in  the  hole,  so  that  when 
the  cars  came  together  it  would  drop  back  into  the  hole, 
catching  the  link  of  the  other  car ;  that  he  raised  up  the 
hnk  on  the  approaching  car  with  the  stick,  having  one 
of  his  feet  inside  the  track  and  lantern  on  his  right  arm, 
just  having  hand-hold  of  the  stick  with  his  left  hand,  and 
just  as  the  draw-heads  and  dead-woods  came  together, 
his  hand  was  caught  between  the  dead-woods  and 
mashed. 

The  evidence  further  tended  to  show,  that  there  was 
no  emergency  for  making  the  coupling,  and  that  the  cars 
to  be  coupled  were  to  remain  afterwards  on  the  side 
track.  Plaintiff  also  stated,  that  he  saw  that  the  sta- 
tionary car  had  dead-blocks  on  it,  but  he  could  not  see 
the  one  that  was  moving  until  it  got  right  close  to  him, 
and  that  there  was  no  lantern  or  other  evidence,  of  any 
one  being  on  the  approaching  car. 

3.  From  the  foregoing  summary  of  the  undisputed 
evidence,  we  may  readily  dispose  of  the  case. 

The  plaintiff,  as  he  himself  shows,  was  experienced  in 
coupling  cars,  and  was  familiar  with  the  use  of  couplers 
such  as  were  of  the  pattern  used  on  the  cars  he  attempt- 
ed to  couple.  They  were,  as  he  says,  of  a  dangerous 
kind  to  couple,  without  the  exercise  of  great  care  ;  and 
that  they  were  dangerous,  the  injury  plaintiff  received 
fully  established.  Their  danger  was  known  to  him,  and 
the  peril  was  obvious.  This  called  for  the  exercise  of  a 
higher  than  ordinary  degree  of  care  by  him,  in  his  at- 
tempt to  couple  them. — L.  &  N,  R.  R.  Co,  v,  Bolandj  96 
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Ala,  626 ;  s.  c.  106  Ala.  641,  645 ;  Davis  v.    Western  R. 
(7o.,107  Ala.  626. 

There  was  no  emergency  or  rule  of  the  company, 
calling  on  him  to  Incur  risk  in  effecting  the  coupling, 
which  was  not  consistent  with  his  safety.  The  cars, 
when  coupled,  were  to  be  left  on  the  track.  It  was  a 
matter  of  no  serious  consequence  for  them  not  to  have 
been  coupled.  The  night  was  dark ;  the  plaintiff  had 
reason  to  believe  that  the  cars  would  be  run  in  from  the 
engine  on  the  switch  by  a  kicking  switch,  and  not  by 
pushing  them  ;  he  failed  to  discover  on  the  approaching 
car  any  light  or  other  evidence  that  they  were  under 
the  control  of  any  one  on  them ;  he  stood  with  his  back 
to  the  cars  approaching  him,  placed  his  right  arm  on 
the  stationary  car  with  his  lamp  on  it  as  a  careless  man 
or  one  indifferent  to  danger  might  do,  adjusted  the 
pin  on  the  stationary  car,  and  attempted  with  a  short 
stick,  to  lift  the  link  of  the  other  one  as  it  approached, 
and  in  doing  so  incautiously  placed  his  hand  between 
the  dead-woods.  He  took  no  note  of  the  speed  of  the 
approaching  cars,  and  was  attempting  in  the  dark,  to 
make  the  coupling  of  cars  provided,  as  stated,  with 
double  dead-woods,  when  a  kicking  switch,  as  he  had 
every  reason  to  believe,  had  been  made,  and  which  in 
fact  had  been  make.  He  knew,  that  in  making  such  a 
kick  of  cars,  for  the  purposes  of  coupling,  it  was  im- 
possible for  the  engineer  to  accurately  adjust  the  rate  of 
speed  of  the  approaching  cars,  kicked,  as  he  says,  from 
a  distance  of  from  ten  to  fifteen  car  lengths,  so  that  they 
would  barely  reach  the  cars  at  which  he  was  standing. 
The  risk  he  assumed  was  voluntary,  self-imposed,  very 
great  and  unnecessary. — R.  &  D.  R.  R.  Co.  v.  Free,  97 
Ala.  234;  R.  &  I).  R.  R,  Co.  v.  Bivins,  103  Ala.  148; 
George  v.  Mobile  &  0.  R.  R.  Co.,  109  Ala.  245;  Warden 
V.  Railroad  Co.,  94  Ala.  277,  279. 

4.  An  attempt  has  been  made  to  show  that  the  injury 
was  the  result  of  negligence  on  the  part  of  the  engineer 
or  fireman  of  the  switching  crew,  in  causing  or  allow- 
ing the  cars  run  back  for  coupling  to  move  with  too 
great  force  or  speed.  It  is  manifest,  however,  under  the 
evidence,  that  this  was  not  the  cause  of  the  injury. 
The  result  would  have  been  the  same,  if  plaintiff  placed 
his  hand  between  the  dead-woods,  if  the  cars  had  been 
sent  back  slowly.  The  injury  resulted  from  plaintiff 
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having  placed  his  hand  in  a  place  where  it  was  liable  to 
be  hurt,  and  not  from  the  speed  of  the  train.  If  he 
had  acted  cautiously  in  the  presence  of  danger  obvious 
to  anj  one  attempting  to  make  a  coupling  under  the  cir- 
stances,  and  which  was  well  known  to  him,  he  would 
not  have  been  injured,  whether  the  cars  came  back 
slowly  or  rapidly.  We  can  not  do  better  than  to  state 
the  rule  of  contributory  negligence,  as  applicable  to  the 
case,  as  Mr.  Beach  has  done  :  "The  standard  by  which 
the  plaintifiF's  negligence  is  to  be  measured,  is  the 
standard  of  ordinary  care,  and  the  rule  is  correctly  and 
pertinently  summed  up  in  Cremer  v.  Portland,  by  the  Su- 
preme Court  of  Wisconsin  (36  Wis.  92)  :  'If  the  plain- 
tiff was  guilty  of  any  want  of  ordinary  care  and  prudence 
(however  slight) ,  which  neglect  contributed  directly  to 
produce  the  injury,  he  can  not  recover.  ♦  ♦  ♦  ♦  It 
is  not  the  law  that  slight  negligence  on  the  part  of  the 
plaintiflF  will  defeat  the  action.  ♦  ♦  ♦  ♦  ♦  Not 
slight  negligence,  but  any  want,  however  slight,  of  or- 
dinary care  on  the  part  of  a  plaintiff  is  sufficient  to 
defeat  the  action.'  "—Beach  on  Cont.  Neg.,  §§  20,  21. 

We  are  forced  to  the  conclusion  that  the  plaintiflF, 
under  the  facts  before  us,  was  guilty  not  only  of  a  want 
of  ordinary  care  to  prevent  the  injury  inflicted  on  him, 
but  he  was  guilty  of  very  great  negligence,  which  con- 
tributed proximately  to  the  injury  he  received. 

The  general  charge  as  requested  by  defendant  should 
have  been  given.  This  relieves  us  from  considering 
other  errors  assigned. 

Reversed  and  remanded. 


Woodward  Iron  Co.  v.  Ilerndon, 
Administrator. 
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the  discharge  of  his  duties  as  engineer  under  such  employment ;  and 
in  an  action  against  a  railroad  company,  a  complaint  which  alleges 
that  the  injui-y  complained  of  resulted  from  the  negligence  of  an 
engineer,  who  was  employed  by  defendant,  and  who,  at  the  time  of 
the  injury,  was  in  charge  of  an  engine  on  defendant's  track,  suffi- 
ciently charges  negligence  on  the  part  of  the  engineer,  to  render  the 
defendant  liable  therefor,  under  subdivision  5  of  section  2590  of  the 
Code  of  1886,  without  the  additional  averment  that  the  engineer  was 
at  the  time  of  the  injury  in  the  discharge  of  the  duties  imposed  by 
his  employment. 

2.  Negligence  of  supeHntendeni;  duplicity  of  complaint  counting 
thereon. — ^A  complaint  which  counts  upon  the  negligence  of  a  person 
to  whom  was  intrusted  the  superintendence  of  operating  and.  run- 
ning the  railroad  of  defendant  and  its  trains  thereon,  and  which 
avers  that  such  superintendent,  knowing  that  the  railroad  track  was 
frequently  covered  with  and  obscured  by  smoke  from  coke  ovens  near 
by,  negligently  allowed  or  permitted  the  said  persons  or  operatives 
running  the  trains  of  said  defendant  to  run  into  and  through  said 
smoke  or  on  to  the  said  track  when  the  smoke  obscured  the  same, 
"without  giving  proper  signals  or  taking  other  necessary  means  of 
precaution  to  ascertain  whether  the  said  track  was  occupied  by  other 
persons  in  the  employment  of  defendant,  and  whether  other  trains  or 
cara  or  hand-cars  wei-e  upon  said  track,"  is  not  demurrable  for  du- 
plicity ;  "proper  signals'*  and  "other  necessary  means  of  precaution," 
to  this  end,  being  but  one  and  the  same  thing. 

3.  Action  for  negligence ;  s^ifficiency  of  complaint ;  averment  of  name 
of  party  to  whose  negligence  injury  is  imputed. — In  an  action  against  an 
employer  to  recover  damages  for  peraonal  injuries  to  an  employ^, 
where  it  is  alleged  in  the  complaint  that  the  injury  was  caused  by 
reason  of  defects  in  the  condition  of  the  ways,  works,  machinery  or 
plant  of  defendant,  which  defect  arose  from,  or  had  not  been  dis- 
covered by  reason  of,  the  negligence  of  some  person  entrusted  by  de- 
fendant with  the  duty  of  seeing  that  the  ways,  works,  machinery  or 
plant  were  in  proper  condition,  (Code  of  1886,  §  2590,  subdiv.  1),  it  is 
not  necessary  to  aver  the  name  of  the  pei*son  so  entrusted  with  such 
duty.  (Louisville  d'  Nashville  R.  R.  Co.  v.  Bouldin,  110  Ala.  185,  over- 
ruled, so  far  as  it  conflicts  with  this  proposition.) 

4.  Same ;  same ;  same. — In  an  action  against  an  employer  to  recover 
damages  for  personal  injuries  to  an  employ^,  when  a  recovery  is 
sought  under  subdivision  2  of  section  2590  of  the  Code  of  1886,  and  it 
is  alleged  in  the  complaint  that  the  injury  was  caused  by  reason  of 
the  negligence  of  another  employ^  of  the  defendant  intrusted  with 
superintendence,  "whilst  in  the  exercise  of  such  superintendence," 
the  complaint,  to  be  sufficient  and  not  subject  to  demurrer,  must 
aver  the  name  of  such  superintendent  so  charged  to  have  been  neg- 
ligent. 

5.  Rnling.'i  on  pleading:  error  irithoat  injury. — Where  the  defendant 
has  the  benefit  of  the  facts  set  up  as  a  defense  in  a  plea  to  which  a 
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demurrer  is  sustained  under  other  pleas  upon  which  issue  was  joined, 
the  sustaining  of  the  demurrer  to  such  plea,  if  error,  is  error  with- 
out injury. 

6.  Rulings  upon  evidence ;  error  without  injury. — ^The  sustaining  of 
an  objection  to  a  question  asked  a  witness,  or  the  exclusion  of  certain 
testimony,  is  not  prejudicial  to  the  party  asking  the  question  or 
offering  the  testimony,  when  the  question  is  subsequently  answered 
by  the  witness  and  the  testimony  offered  is  afterwards  introduced. 

7.  Action  for  personal  injuries ;  irrelevant  evidence. — In  an  action 
against  a  railroad  company  by  an  administrator  of  a  deceased  em- 
ploy 6  of  defendant,  to  recover  damages  for  the  alleged  negligence 
resulting  in  his  intestate's  death,  where  it  is  shown  that  the  death  of 
plaintiff's  intestate  was  caused  by  the  collision  of  a  train  on  defend- 
ant's road  with  a  hand -car  upon  which  the  deceased  was  riding  in  the 
discharge  of  the  duties  of  his  employment,  and  the  trial  proceeded 
on  the  assumption  that  the  train  had  the  right  of  way  on  the  track 
over  the  hand-car,  and  no  issue  was  made  as  to  such  right  of  prece- 
dence, evidence  as  to  the  rules  and  customs  obtaining  on  other  rail- 
roads as  to  the  right  of  way  between  trains  and  hand-cars  is  not 
pertinent,  and  such  evidence  is  irrelevant,  immatenal  and  inad- 
missible. 

8.  Evidence;  examination  in  rebuttal. — ^In  the  rebutting  examina- 
tion of  a  witness,  evidence  that  is  not  in  rebuttal  of  any  testimony 
adduced  on  the  cross-examination  of  the  witness  is  inadmissible ;  and 
questions  calling  for  such  testimony  are  properly  disallowed. 

9.  Action  for  negligence  of  engineer;  when  affirmative  charge  properly 
refused. — In  an  action  by  an  administrator  of  a  deceased  employ^  of 
defendant,  to  recover  damages  for  the  death  of  his  intestate,  which 
was  caused  by  one  of  defendant's  trains  colliding  with  one  of  its 
hand-cars  upon  which  plaintiff's  intestate  was  riding  in  the  discharge 
of  the  duties  of  his  employment,  at  a  point  on  defendant's  track 
which  was  covered  with  smoke  from  coke  ovens  near  by,  where 
one  of  the  counts  of  the  complaint  counts  upon  the  negligence  of  the 
engineer  of  said  train,  and  charges  that  he  was  negligent  in  failing 
to  ring  the  bell  or  blow  the  whistle  "when  entering  the  smoke  which 
covered  the  track,"  and  several  witnesses  testify  that  the  only  signal 
given  at  all  was  given  by  the  blowing  of  the  whistle  when  the  engine 
was  fifty  yards  or  more  from  the  smoke,  the  defendant  is  not  entitled 
to  the  general  affirmative  charge  on  such  count ;  the  blowing  of  the 
whistle  at  such  a  distance  not  being  the  giving  of  a  signal  of  alarm 
"when  entering  the  smoke." 

10.  Same ;  charge  to  the  jury. — ^In  such  an  action,  where  some  of  the 
counts  of  the  complaint  rely  for  a  recovery  upon  the  failure  of  the 
engineer  to  ring  the  bell  or  blow  the  whistle  at  short  intervals  while 
passing  through  the  dense  smoke  that  covered  and  obscured  the  track 
for  a  great  distance,  embracing  the  point  of  collision  between  his  train 
and  the  hand-car  on  which  plaintiff's  intestate  was  riding,  if  the  evi- 
dence showed  there  was  such  negligence  on  the  part  of  the  engineer, 
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the  fact  that  the  hand-car ,  entering  from  the  opposite  side,  was  in  the 
smoke  before  the  colliding  engine  reached  it,  does  not  of  itself  relieve 
the  defendant  from  liability  for  such  negligence ;  and  a  charge  which 
instructs  the  jui*y  that  under  such  circumstances  the  plaintiff  could 
not  recover  for  such  negligence  on  the  part  of  the  engineer,  is  errone- 
ous and  properly  refused. 

11.  Same;  wTien  question  of  contributory  negligence  for  the  jury  and 
not  for  the  court;  case  at  bar. — ^In  an  action  by  an  administrator  of  a 
deceased  employ^  of  defendant  to  recover  damages  for  the  death  of 
his  intestate,  which  was  caused  by  defendant's  switch  engine  colliding 
with  one  of  its  hand-cai-s  upon  which  defendant  was  riding,  the  fol- 
lowing facts  were  shown:  Within  the  defendant's  yard  one  of  its 
tracks  ran  along  by  the  side  of  a  battery  of  coke  ovens,  the  smoke 
from  which  often  covered  the  said  track,  and  at  the  time  of  the  col- 
lision totally  obscured  it  for  the  whole  length  of  the  battery,  a  dis- 
tance of  260  or  300  yards.  The  switch  or  yard  engine  was  used  in 
switching  cars  to  and  from  the  coke  ovens,  and  had  no  schedule  for 
running  about  the  yard,  but  was  likely  to  be  passing  on  the  track  by 
the  coke  ovens  at  any  time,  and  these  facts  were  known  to  plaintiff's 
intestate,  who  was  in  defendant's  employment  as  foreman  of  the  track 
men.  Plaintiff's  intestate,  with  the  section  hands,  who  had  been  at 
work  on  defendant's  road  leading  out  to  one  of  its  mines,  boarded  his 
hand-car  immediately  after  one  of  defendant's  coal  trains  passed  go- 
ing to  the  yard,  and  followed  said  train  in.  Just  before  reaching  the 
smoke  that  covered  the  track  on  which  the  incoming  train  and  the 
hand-car  were  to  pass,  there  was  a  curve  in  the  track  and  an  embank- 
ment, which  prevented  the  plaintiff's  intestate  from  seeing  said  train, 
and  said  train  passed  out  of  sight,  went  through  the  smoke  and  onto 
another  track,  beyond  the  coke  ovens.  The  yai-d  engine,  which 
was  beyond  the  switch  at  which  the  coal  train  passed  to  the 
side  track  from  the  track  by  the  coke  ovens,  came  down  the  track  for 
the  purpose  of  switching  cars  onto  the  track  covered  and  obscured  by 
smoke,  and  when  about  midway  the  length  of  the  coke  oven  battery, 
it  collided  with  the  hand-car  on  which  plaintiff's  intestate  was  riding. 
The  hand-car  was  running  at  10  or  12  miles  an  hour,  and  plaintiff's 
intestate  did  not  stop  it  on  entering  the  smoke,  or  send  a  flagman  for- 
ward through  the  smoke  to  give  warning  of  its  approach.  The  evi- 
dence as  to  the  distance  between  the  incoming  train  and  the  hand-car 
following  it,  at  the  time  the  former  entered  the  smoke,  was  conflict- 
ing ;  but  there  was  evidence  from  which  the  jury  could  infer  that 
plaintiff's  intestate  knew  how  close  the  hand-car  was  to  said  train. 
There  was  also  evidence  tending  to  show  that  the  engine  which  col- 
lided with  the  hand-car  started  down  the  track  immediately  after  the 
incoming  train  went  onto  the  other  track,  and  proceeded  down  the 
track  into  the  smoke  at  a  speed  of  from  8  to  12  miles  an  hour,  which 
was  a  great  deal  faster  than  it  was  accustomed  or  required  to  run 
along  there ;  and  that  if  said  engine  had  come  down  the  track  at  the 
speed  of  two  or  three  miles  an  hour,  which  it  was  accustomed  to  do, 
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the  hand-car  would  have  gotten  through  the  smoke  to  a  place  of 
safety,  or  where  a  probable  collision  could  have  been  averted.  Held: 
The  question  of  the  plaintiff's  intestate  having  been  guilty  of  negli- 
gence which  proximately  contributed  to  his  injury  was  one  of  fact  for 
the  jury ;  and  that,  therefore,  charges  to  the  jury,  which  pretermit 
all  reference  to  the  incoming  train  which  the  hand-car  was  following, 
or  which  ignore  the  evidence  tending  to  show  that  the  yard  engine 
came  down  the  track  much  more  rapidly  than  was  customary  and 
much  in  excess  of  its  prescribed  rate  of  speed,  or  which  take  from  the 
consideration  of  the  jury  the  evidence  from  which  they  could  have 
inferred  that  the  plaintiff's  intestate  knew  how  close  his  hand-car  was 
to  the  incoming  train  when  the  latter  entered  the  smoke,  or  which 
deprive  the  jury  of  the  right  to  consider  the  evidence  tending  to  show 
that  plaintiff's  intestate  was  close  enough  to  the  incoming  train  to 
have  gotten  through  the  smoke  without  injury,  if  the  yard  engine 
had  been  run  at  its  usual  speed,  and  which,  without  submitting  the  con- 
sideration of  such  tendencies  of  the  evidence,  instruct  the  jury  as 
matter  of  law  that  plaintiff's  intestate  was  guilty  of  contributory 
negligence,  are  erroneous  and  properly  refused. 

12.  Same;  same. — In  such  case,  a  charge  which,  postulating  that 
plaintiff's  intestate  did  not  see  and  could  not  know  how  far  the  incom- 
ing train  was  ahead  of  his  hand-car  when  he  entered  the  smoke,  in- 
structs the  jury  that  he  was  guilty  of  contributory  negligence  in  not 
stopping  before  entering  the  smoke  and  sending  a  flagman  forward, 
asserts  a  correct  proposition  and  should  be  given. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  Jambs  J.  Banks. 

This  action  was  brought  by  the  appellee,  Thomas  H. 
Herndon,  as  the  administrator  of  the  estate  of  J.  V. 
Neal,  deceased,  against  the  appellant,  the  Woodward 
Iron  Company ;  and  sought  to  recover  damages  for  the 
alleged  negligent  killing  of  the  plaintiff's  intestate  by 
the  defendant. 

The  complaint  consisted  originally  of  twenty-two 
counts,  to  which  counts  Nos.  23,  24  and  25  were 
added  by  amendment.  ,  But  on  the  final  trial  of  the 
cause,  at  the  request  of  the  defendant,  the  court  gave 
the  general  charge  in  favor  of  the  defendant  upon  each 
of  the  counts  numbered  2,  4,  6,  7,  8,  9,  10,  11,  12,  13, 
15,  16,  18,  19,  20,  21  and  22,  and  sustained  demurrers 
to  counts  5  and  14.  Therefore,  none  of  these  said 
counts  or  the  pleading  thereon  is  set  out  in  this  state- 
ment. 

The  first  count  of  the  complaint  was  as  follows : 
First.     '*The  plaintiff,  in  his  capacity  as  administra- 
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tor  of  the  estate  of  John  V.  Neal,  deceased,  claims  of 
the  defendant,  a  private  corporation  under  the  laws  of 
Alabama,  ($10,000)  ten  thousand  dollars  damages,  and 
alleges  that  on  the  11th  day  of  January,  1894,  defend- 
ant was  a  corporation  incorporated  under  the  laws  of 
Alabama,  engaged  in  operating  coal  mines  and  a  furn- 
ace for  making  pig  iron,  coke  ovens  for  making  coke 
in  said  county,  and  operating  a  railroad,  running  same 
from  its  furnace  to  its  mines,  and  running  thereon  lever 
or  hand-cars,  and  also  engines,  cars  and  trains,  which 
cars  and  engines  were  propelled  by  steam,  on  its  rail- 
road track  from  its  said  furnace  to  its  said  coal  mines ; 
and  that  on  the  date  and  year  aforesaid,  the  plaintiflF's 
intestate  was  hired  by  and  was  in  the  employ  and  ser- 
vice of  the  defendant  as  section  foreman  to  work  on 
said  railroad  and  said  railroad  tracks  ;  and  that  on  one 
side  of  said  track  between  said  furnace  and  coal  mine, 
and  within  a  few  feet  of  the  said  railroad  track,  there 
was  then  a  continuous  line  of  coke  ovens  extending  for 
about  250  yards,  then  and  there  being  operated  by  de- 
fendant ;  and  that  the  smoke  from  said  coke  ovens 
when  it  was  being  blown  by  the  wind  towards,  on  or 
over  said  railroad  track,  was  so  dense  that  one  on  said 
railroad  track  and  opposite  to  said  ovens  could  not  see  a 
car,  engine  or  train  of  cars  approaching  him  on  said 
track  in  time  to  avoid  being  injured  by  the  same  ;  and 
plaintiff  says  that  on  the  day  aforesaid,  and  while  his 
intestate  was  employed  as  aforesaid,  and  was  discharg- 
ing the  duties  required  of  him  in  said  employment,  it 
became  and  was  necessary  for  him,  in  performing  his 
duties,  to  go  on  a  hand-car  on  said  railroad  track  with 
other  employes  of  the  defendant,  from  defendant's  said 
coal  mines  to  defendant's  said  furnace  ;  and  while  plain- 
tiff's intestate  and  other  employes  were  on  said  hand- 
car, and  it  was  on  said  railroad  track  and  passing  by 
and  opposite  said  coke  ovens,  and  when  smoke  from 
said  coke  ovens  was  being  blown  by  the  wind  towards, 
on  and  over  said  railroad  track,  and  said  smoke  was  so 
dense  that  an  engine  or  train  of  cars  approaching  them 
could  not  be  seen  by  them  in  time  for  them  to  avoid  be- 
ing injured  by  the  same,  an  engine  and  train  of  cars  of 
defendant,  propelled  by  steam  on  said  railroad  track, 
and  coming  from  the  opposite  direction  from  that  in 
which  the  plaintiff's  intestate  was  going  with  said  hand- 
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car,  and  without  any  signal  of  its  approach  being  given, 
by  ringing  the  bell  or  blowing  the  whistle  or  otherwise, 
struck  said  hand-car  with  great  force  and  violence  and 
thereby  killed  plain tiflf's  intestate. 

"The  plaintiff  avers  that  the  collision  of  said  hand-car 
with  said  train  and  said  death  was  caused  by  the  negli- 
gence of  the  person  in  charge  of  the  engine  which  was 
propelling  said  train,  which  collided  with  the  hand-car 
upon  which  the  plaintiff's  intestate  was  riding,  in  this, 
that  the  person  so  in  charge  of  said  engine,  had  reason 
to  believe  that  said  hand-car,  upon  which  plaintiff's  in- 
testate was  riding,  was  likely  to  be  moving  in  said 
smoke  in  the  direction  it  was  at  the  time  it  was  on  said 
track,  and  said  person  so  in  charge  of  said  engine  negli- 
gently failed  to  ring  the  bell  on  said  engine  or  blow  the 
whistle  or  give  any  other  signals  of  his  approach  when 
entering  the  smoke  which  covered  the  track  as  aforesaid. 
And  the  plaintiff  avers  that  the  person  so  in  charge  of 
said  engine  was  also  in  the  service  and  employment  of 
the  defendant,  and  was  at  the  time  of  the  accident  and 
injuries  aforesaid  in  the  discharge  of  his  duty  under 
such  .employment  in  operating  and  controlling  said 
engine." 

In  the  remaining  counts,  the  prefatory  averments  as 
to  the  circumstances  of  the  accident  were  substantially 
the  same  as  those  contained  in  the  first.  And  the  aver- 
ments of  negligence  in  each  of  said  counts  were  as 
follows:  Third  count:  *'And  the  plaintiff  avers  that 
the  collision  of  said  hand  or  lever-car  with  said  train 
was  caused  by  the  negligence  of  the  person  who  was  in 
charge  of  and  operating  said  engine  on  defendant's  said 
road,  which  collided  with  the  said  hand  or  lever-car 
upon  which  plaintiff's  intestate  was  riding,  in  this,  that 
said  person,  so  in  charge  of  said  engine,  negligently 
running  said  engine  without  due  care  into  and  through 
said  smoke,  and  into  and  against  the  lever  or  hand-car 
upon  which  plaintiff's  intestate  was  then  riding,  and  the 
death  of  plaintiff's  intestate  was  the  result  of  said  neg- 
ligence of  said  person  so  in  charge  of  said  engine." 

Seventeenth  count :  "And  the  plaintiff  avers  that  the 
said  intestate's  death  was  caused  by  the  negligence  of  a 
person  who  wa«  also  in  the  employment  of  the  said  de- 
fendant, and  to  whom  the  defendant  had  intrusted  the 
superintendence  of  operating,  running  and  controlling 
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this  plant,  viz.,  its  iron  furnace,  its  coke  ovens,  its  ore 
and  coal  mines,  and  in  operating  and  running  the  rail- 
road trains  passing  from  its  furnace  to  its  ore  and  coal 
mines,  and  of  the  operatives  who  had  charge  of  said 
trains,  in  this,  that  said  person  who  had  such  superin- 
tendence intrusted  to  him,  well  knowing  that  the  smoke 
from  said  coke  ovens  would  at  times  obscure  the  railroad 
track  as  aforesaid,  negligently  allowed  or  permitted  the 
said  persons  or  operatives  running  the  trains  of  said  de- 
fendant from  its  furnace  to  its  mines  and  from  its  mines 
to  its  furnace,  to  run  into  and  through  said  smoke  or 
onto  the  said  track  where  the  smoke  obscured  the  same, 
without  giving  proper  signals  or  taking  other  necessary 
means  of  precaution  to  ascertain  whether  the  said  track 
was  occupied  by  other  persons  in  the  employment  of  said 
defendant,  and  whether  other  trains  or  cars  or  hand- 
cars were  upon  said  track  ;  and  plaintiff  avers  that  said 
person  having  the  superintendence  intrusted  to  him  as 
aforesaid  was  guilty  of  aforesaid  negligence  whilst  in 
the  exercise  of  said  superintendence  ;  and  by  reason  of 
aforesaid  negligence,  plaintiff's  intestate  was  killed,  for 
which  plaintiff  claims  damage  as  aforesaid." 

Twenty-third  couiit :  *  'And  the  plaintiff  avers  that 
the  collision  of  said  engine  and  train  with  said  hand- 
car and  the  death  of  his  intestate  were  caused  by  the 
negligence  of  the  engineer  in  charge  and  control  of  said 
engine  in  this,  to-wit,  said  engineer  negligently  ran  said 
engine  and  train  on  said  railroad  track  along,  opposite 
and  by  said  coke  ovens  and  through  said  smoke  without 
giving  proper  signals  or  warning  w^hile  passing  through 
said  smoke  of  said  engine  and  train ;  and  the  plaintiff 
avers  that  the  said  engineer  was  then  and  there  in  the 
employment  of  the  said  defendant  and  in  charge  and 
control  of  said  engine." 

Twenty-fourth  count :  **And  the  plaintiff  avers  that 
at  the  time  the  engineer  in  charge  of  said  engine  ran  • 
said  engine  and  train  into  and  through  said  smoke  as 
aforesaid,  he  knew  that  said  railroad  track  was  obscured 
by  smoke  as  aforesaid,  and  that  a  rule,  regulation  or 
custom  then  and  there  existed,  which  required  all  en- 
gineers of  defendant,  running  an  engine  or  engines  and 
train  on  said  railroad  track  along,  opposite  and  by  said 
coke  ovens  when  said  railroad  track  was  obscured  by 
smoke  as  aforesaid,  to  blow   a  whistle   before   entering 
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said  smoke,  and  continue  to  blow  the  same  at  short  in- 
tervals while  passing  through  said  smoke.  And  the 
plaintiff  says  that  the  engineer  in  charge  and  control  of 
said  engine,  disregarding  his  duty  in  this  behalf,  failed 
to  blow  the  whistle  at  short  intervals  while  passing  along, 
opposite  and  by  said  coke  ovens,  and  through  said  smoke, 
and  said  collision  of  said  engine  and  train  and  said  hand- 
car, and  the  death  of  the  plaintiff's  said  intestate,  were 
caused  by  the  said  negligence  of  the  said  engineer  by 
failing  to  blow  said  whistle  at  short  intervals  as  afore- 
said, and  that  said  engineer  was  then  and  there  in  the 
employment  of  the  defendant  and  had  charge  and  con- 
trol of  said  engine." 

Twenty-fifth  count.  The  twenty-fifth  count  is  identi- 
cal in  all  respects  with  the  twenty-fourth  count. 

To  the  above  counts  of  the  complaint,  the  defendant 
demurred.  To  the  1st  count,  the  grounds  of  demurrer 
were  as  follows :  1 .  Because  the  allegation  in  that 
part  of  the  first  count  charging  negligence  was  that  the 
engineer  in  charge  of  the  engine  had  reason  to  believe 
that  the  hand-car  was  liable  to  be  moving  in  the  direc- 
tion it  was  and  at  the  time  it  was  on  said  track,  and 
that  he  negligently  failed  to  ring  the  bell  of  the  engine 
or  blow  the  whistle.  It  fails  to  aver  that  the  engineer 
had  reason  to  believe  that  the  hand-car  would  be  at  that 
time  and  place  on  said  track  and  in  said  smoke.  2. 
Because  the  first  count  did  not  aver  that  the  engineer 
knew  that  the  hand-car  was  liable  or  likely  to  be  at  said 
place.  3.  Because  said  count  did  not  aver  that  the 
engineer  had  reason  to  believe  the  hand-car  was  likely 
or  would  probably  be  on  said  track  at  that  time  and 
place.  4.  Because  the  negligence  charged  in  said  count 
was  the  failing  to  ring  the  bell  or  blow  the  whistle,  and 
it  did  not  aver  that  the  engineer  had  cause  for  believing 
or  knowing  that  the  hand-car  was  liable  or  likely  to  be 
on  said  track. 

To  the  third  count,  the  grounds  of  demurrer  were  the 
same  as  those  interposed  to  the  first,  and  also  the  follow- 
ing ground:  6th.  "Because  said  count  avers  that  the 
engine  was  run  without  any  signals  of  its  approach  be- 
ing given  by  ringing  the  bell  or  blowing  the  whistle, 
and  fails  to  aver  that  there  was  any  rule  or  custom 
which  required  said  engineer  to  ring  his  bell  or  blow  his 
whistle,  or  give  any  other  notice  of  the  approach  of  the 
engine,  or  aver  the  fact  which  made  it  his  duty  to  do  so." 
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To  the  17th  count  the  grounds  of  demurrer  were  as 
follows  :  "1.  Because  said  count  does  not  aver  that  the 
person  who  is  thereby  charged  to  have  been  negligent 
was  in  the  discharge  of  any  duty  under  his  service  to  or 
the  employment  of  the  defendant  as  master  or  employer.' 
2.  Said  count  fails  to  designate  or  point  out  with  suffi- 
cient certainty,  either  by  name,  or  by  otherwise  describ- 
ing him,  the  person  who  is  thereby  intended  to  be 
charged  with  negligence.  3.  Because  said  seventeenth 
count  is  double  in  its  charges  of  negligence  in  this,  that 
it  avers  that  the  negligence  consisted  in  the  superintend- 
ent allowing  the  trains  to  be  operated  without  requiring 
persons  so  operating  trains  to  have  any  schedule  for 
running  the  same,  and  also  that  he  negligently  per- 
mitted them  to  run  said  train  into  and  through  said 
smoke  without  giving  proper  signals  or  other  necessary 
signs  of  precaution,  to  ascertain  whether  said  track  was 
occupied  by  other  persons  in  the  employment  of  said 
defendant.  4.  Because  said  seventeenth  count  and  the 
negligence  therein  lastly  averred  fails  to  aver  that  the 
said  train  or  car  which  came  into  collision  with  the  hand- 
car on  which  the  plaintiff's  intestate  was  riding  was  run 
into  said  smoke  without  having  given  any  signal  or 
warning  of  the  fact  of  its  approach." 

To  the  23d,  24th  and  25th  counts,  the  grounds  of  de- 
murrer were  as  follows  :  1 .  Because  it  fails  to  aver  that 
the  said  engineer  had  any  knowledge,  notice  or  infor- 
mation that  the  hand-car  would  be  on  said  track  at  said 
time  and  place.  2.  Because  it  fails  to  aver  that  the 
engineer  was  at  the  time  in  the  discharge  of  any  duty 
under  his  employment  by  defendant.  The  court  over- 
ruled each  of  the  demurrers  to  the  1st,  3d,  17th,  23d, 
24th  and  25th  counts. 

The  defendant  pleaded  the  general  issue  and  several 
special  pleas,  setting  up  contributory  negligence  on  the 
part  of  the  plaintiff 's  intestate  which  proximately  contrib- 
uted to  the  injury  resulting  in  his  death.  These  pleas  were 
substantially  as  follows :  2.  The  plea  of  contributory 
negligence,  averring  that  the  plaintiff's  intestate  was 
guilty  of  negligence,  which  contributed  proximately  to 
produce  his  injuries,  in  this,  that  the  track  of  the  rail- 
road along  by  the  coke  ovens  was  obscured  by  smoke 
blown  toward  and  over  it,  and  was  so  dense  that  one  on 
said  track  at  that  point  could  not  see  a  car,  engine  or 
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train  approaching  from  the  opposite  direction  in  time  to 
get  off  the  track  and  avoid  being  injured  by  the  same  ; 
that  the  said  track  at  that  place  was  obvious  and  plainly- 
visible  to  the  plaintiflF's  intestate,  when  approaching  the 
coke  ovens  from  the  direction  of  Dolomite  as  soon  as  he 
had  crossed  the  bridge  on  the  railroad  track  that  spans 
the  creek  about  one  hundred  and  fifty  yards  from  the 
lower  end  of  the  coke  ovens  ;  and  that  the  plaintiflF's  in- 
testate, Neal,  was  in  charge  and  control  of  the 
hand-car  on  which  he  was  riding  as  boss  or  manager 
thereof,  and  continued  to  ride  on  said  hand-car  in  said 
smoke  and  on  said  track  through  the  smoke  w^ithout 
stopping  or  causing  to  be  stopped  the  hand-car ;  that 
the  said  Neal  knew  it  was  dangerous  to  continue  to  ride 
on  said  hand-car  into  said  smoke,  along, by  and  opposite 
to  said  coke  ovens  where  the  smoke  obscured  the  track, 
and  that  that  place  was  in  the  yard  limits  of  the  defend- 
ant's furnace  where  engines  and  cars  were  continually 
passing  and  repassing,  shifting  cars  from  one  end  of  the 
yard  to  the  other  during  the  day  and  at  all  hours  of  the 
day;  and  that  said  Neal  voluntarily  caused  the  said 
hand-car  to  be  propelled  into  said  smoke,  and  that  he, 
himself,  rode  into  said  smoke  at  the  time  he  received 
said  injuries. 

3 .  Third  plea  was  a  plea  of  contributory  negligence 
which  was  substantially  the  same  as  plea  No.  2  above 
set  out,  except  that  it  contained  this  additional  aver- 
ment :  ''Defendant  avers  that  the  danger  was  so  great 
that  a  man  with  ordinary  prudence  would  not  have  vol- 
untarily incurred  it."  No  demurrer  was  interposed  to 
this  plea. 

The  fourth  plea  as  originally  filed  was  as  follows : 
"Fourth.  Defendant  pleads  and  says  that  the  plaintiflf's 
intestate  was  guilty  of  negligence  which  contributed  ap- 
proximately to  produce  the  injuries  which  it  is  averred 
he  received,  in  this,  that  the  track  of  the  said  railroad 
along  by  the  coke  ovens  was  obscured  by  smoke  from 
the  coke  ovens  by  its  being  blown  by  the  wind  toward 
and  over  the  track  of  the  said  defendant's  said  railroad, 
and  so  dense  that  one  on  the  railroad  track  at  that  point 
could  not  see  a  car  or  engine  approaching  in  the  opposite 
direction  in  time  to  get  off  of  the  track  and  to  avoid  being 
injured  by  the  same  ;  and  that  the  condition  of  said  track 
at  that  place  was  visible  to  the  plaintiflF's  intestate  ap- 
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preaching  said  coke  ovens  from  the  direction  of  Dolomite 
as  soon  as  he  had  crossed  the  bridge  on  the  railroad 
track  that  spans  the  creek  about  150  yards  from  the 
lower  end  of  the  coke  ovens,  yet,  that  he,  the  said  Neal, 
being  in  charge  and  control  of  the  hand-car  on  which  he 
was  riding  when  he  received  his  injuries,  as  the  boss  and 
manager  of  said  hand-car  and  squad,  continued  to  ride 
on  said  hand-car  into  said  smoke  and  through  said  smoke 
on  said  track  without  stopping,  or  causing  to  be  stopped, 
the  hand-car ;  and  that  the  said  Neal  knew  it  was  dan- 
gerous to  continue  to  ride  on  said  hand-car  into  and 
through  said  smoke  along,  by  and  opposite  said  coke 
ovens  where  the  smoke  obscured  the  track ;  and  that 
the  said  railroad  track  at  that  place  was  within  the  yard 
limits  of  the  defendant's  said  furnace  where  engines  and 
cars  were  continually  passing  and  repassing,  shifting 
cars  from  one  track  to  another  within  the  yard  limits 
during  the  day  and  all  hours  of  the  day ;  and  with  such 
knowledge  he,  the  said  Neal,  voluntarily  caused  the  said 
hand-car  to  be  propelled  into  said  smoke,  and  himself, 
rode  into  said  smoke  without  stopping  to  look,  and  with- 
out taking  any  steps  of  precaution  whatever  to  ascertain 
whether  an  engine  or  train  of  cars  was  approaching  from 
an  opposite  direction." 

A  demurrer  having  been  sustained  to  the  fourth  plea 
as  set  out  above,  it  was  amended  and  refiled  as  amended, 
and  as  amended,  was  the  same  as  originally  filed,  except 
that  the  following  words  were  added,  to-wit:  "Was  such 
that  it  was  obviously  dangerous  for  any  one  to  ride  on 
the  hand-car  through  said  smoke  which  was,"  immedi- 
ately after  the  words  :  ''And  that  the  said  condition  of 
said  track  at  that  place,"  and  immediately  preceding  the 
words:  ''Visible  to  the  plaintiff's  intestate  approaching 
said  coke  ovens  from  the  direction  of  Dolomite."  And 
as  so  amended,  the  demurrers  were  refiled  to  it,  and 
overruled. 

The  5th,  6th,  7th,  8th  and  9th  pleas  set  up  as  a  defense 
to  the  action  the  contributory  negligence  of  the  plaintiff, 
averring  the  facts  constituting  such  negligence  as  alleged 
in  the  other  pleas,  and  further,  that  it  was  the  custom 
of  section  foreman  to  send  flagman  ahead  of  their  hand- 
cars when  the  track  was  covered  with  smoke  as  it  was 
on  the  day  of  the  accident  complained  of,  but  that  plain- 
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tiffs  intestate  failed  to  observe  this  custom  and  take  the 
reasonable  precaution,  and  was  injured  by  reason  of  such 
failure. 

The  plaintiff  demurred  to  the  defendant's  pleas  of 
contributory  negligence,  but  the  demurrers  are  said  to 
have  been  lost  or  mislaid,  and  are  not  3et  out  in  the 
record.  The  court  sustained  the  demurrers  to  pleas  num- 
bered 2  and  4,  as  the  4th  plea  was  originally  filed, 
and  overruled  the  plaintiff's  demurrers  to  the  defend- 
ant's other  pleas  of  contributory  negligence.  The  fourth 
plea  was  then  amended,  as  set  out  in  this  statement,  and 
the  demurrers  being  refiled  to  it  as  so  amended  were 
overruled  by  the  court.  Issue  was  then  joined  on  the 
pleas  of  the  general  issue,  and  upon  special  pleas  num- 
bered 3  and  4  as  amended,  and  those  numbered  5,  6,  7, 
8  and  9,  and  the  cause  was  tried  on  the  issue  so  formed. 

The  evidence  showed  that  at  the  time  of  the  accident 
complained  of,  the  defendant  was  operating  a  furnace 
and  in  connection  therewith  coke  ovens ;  and  that  for 
the  purpose  of  carrying  on  its  business,  it  operated  a 
railroad  from  its  furnace  out  to  its  mines,  some  several 
miles  beyond  a  station  called  Dolomite  ;  that  the  railroad 
track  going  to  Dolomite  runs  along  by  the  side  of  the 
coke  ovens;  that  the  coke  oven  batterj^  from  the  lower 
end  to  the  upper  end,  is  about  250  or  300  yards  in  length. 
That  from  the  lower  end  of  the  coke  oven,  in  the  ab- 
sence of  smoke,  a  person  could  see  beyond  the  upper 
end  on  to  the  office  of  the  company,  about  175  or  200 
yards  beyond  the  upper  end  of  the  ovens  ;  that  this  dis- 
tance is  straight ;  that  at  the  office  there  is  a  switch  and 
side  track  from  the  main  line ;  that  about  midway  be- 
tween the  office  and  the  upper  end  of  the  coke  ovens, 
there  is  a  tank,  and  just  before  reaching  the  tank,  com- 
ing from  the  direction  of  the  coke  ovens,  there  is  a  side 
track  leading  toward  the  furnace  ;  that  when  the  wind 
is  from  a  certain  direction,  smoke  is  blown  from  the 
coke  ovens  on  to  the  track,  and  obscures  it  for  the  whole 
length  of  the  coke  oven  battery,  so  that  trains  moving 
along  the  track  at  that  place  can  not  be  seen  for  from  10 
to  30  feet ;  that  at  the  lower  end  of  the  coke  ovens  there 
is  a  curve  in  the  railroad  track,  leading  out  to  Dolomite  ; 
that  on  the  morning  of  the  accident  resulting  in  the 
plaintiff's  intestate's  death,  a  coal  train  stai'ted  from 
Dolomite  to  the  defendant's  furnace,  which  was  followed 
by  a  hand-car ;  that  upon  this  hand-car,  the  plaintiff's 
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intestate,  who  w&s  the  foreman  of  the  track  squad,  was 
riding  with  the  track  men  ;  that  the  coal  train  preceded 
them,  and  that  when  the  hand-car  was  about  midway 
the  length  of  the  coke  ovens,  it  collided  with  a  switch 
engine  used  by  the  defendant  in  its  yard,  which  was 
coming  from .  the  opposite  direction ;  and  that  in  this 
collision  the  plaintiflF's  intestate  received  personal  inju- 
ries from  which  he  died. 

The  testimony  for  the  plaintiff  tended  to  show  that 
Neal  and  his  men  on  the  hand-car,  as  they  came  on  from 
Dolomite,  kept  close  enough  behind  the  coal  train,  which 
preceded  them,  to  see  it,  up  to  a  short  distance  of  the 
coke  ovens ;  that  at  the  lower  end  of  the  coke  ovens 
there  was  a  curve  in  the  track,  and  after  turning  this 
curve,  the  coal  train  was  never  seen  again,  the  smoke 
being  so  dense  ;  that  there  was  but  a  few  moments  dif- 
ference in  the  passage  of  the  coal  train  and  the  hand- 
car ;  that  the  hand-car  was  running  about  10  or  12 
miles  an  hour,  trying  to  keep  up  with  the  coal  train ; 
that  the  hand-car  was  not  stopped  and  no  flagman  was  sent 
out  when  they  found  the  track  was  covered  with  smoke, 
because  it  was  not  deemed  necessary  when  the  hand-car 
was  following  so  close  upon  the  train  ;  that  the  whistle  of 
the  engine  was  not  being  blown,  nor  was  the  bell  being 
rung  as  the  train  which  collided  with  the  hand-car  passed 
through  the  smoke ;  and  that  if  this  had  been  done,  it 
would  have  notified  the  plaintiff's  intestate  of  the  ap- 
proach of  the  engine,  and  he  would  have  been  able  to 
have  avoided  the  collision. 

The  testimony  for  the  defendant  tended  to  show  that 
just  before  the  accident,  the  engine  which  collided  with  the 
hand-car  was  standing  at  the  side  track  near  the  office, 
waiting  for  the  coming  in  of  the  coal  train  from  Dolomite, 
which  was  due  about  that  time  ;  that  this  train  came  up, 
switched  cars  upon  the  side  track  just  below  the  tank, 
and  then  proceeded  on  the  main  line  beyond  the  side 
track  at  the  office  upon  which  said  train  was  standing ; 
that  this  consumed  8  or  10  minutes  after  it  had 
passed  the  coke  ovens  ;  and  that  as  soon  as  the  coal  train 
had  passed  said  engine,  it  moved  down  the  track,  at  the 
rate  of  10  or  12  miles  an  hour,  on  past  the  tank  and  was 
going  through  the  smoke  over  the  track  at  the  coke 
ovens  when  it  collided  with  the  hand-car,  about  half  way 
the  distance  of  the  coke  ovens ;  and  that  just  after  pas- 
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ing  the  tank  the  engineer  blew  his  whistle,  upon  going 
into  the  smoke.  There  was  testimony  for  the  defendant 
that  the  whistle  of  the  engine  was  being  blown  at  short 
intervals  and  the  bell  was  being  rung  the  whole  time  it 
was  passing  through  the  smoke  ;  while  the  evidence  for 
the  plaintiff  upon  this  point  was  that  about  50  yards 
before  the  smoke  was  entered,  the  engineer  blew  one  long 
blast  of  his  whistle,  and  then  blew  no  more,  nor  rung 
the  bell,  up  to  the  time  of  the  accident.  The  evidence 
for  the  defendant  further  tended  to  show  that  it  was  the 
custom  and  habit  of  the  track  foreman,  when  the  track 
at  the  coke  ovens  was  covered  with  smoke,  to  stop  his 
hand-car  and  send  a  flagman  before  him,  in  order  to 
avoid  collisions  with  switch  engines,  which  were  liable  to 
be  passing  at  any  time  ;  and  that  in  this  instance,  there 
was  no  such  flagman  preceding  the  hand-car,  and  the 
engineer  did  not  have  warning  of  its  approach. 

Upon  the  examination  of  the  witness,  Jim  Andrews, 
by  plaintiff,  he  testified  that  he  was  one  of  the  track 
squad  at  the  time  Neal  was  killed,  and  was  himself  on 
the  hand-car  and  severely  wounded  in  the  accident ;  that 
some  of  the  foremen  of  the  hand-car  squad,  who  pre- 
ceded Neal,  would  sometimes  stop  the  hand-car  and 
send  a  man  with  a  flag  through  the  smoke,  but  some- 
times they  did  not ;  that  he  remembered  when  this  was 
done,  but  did  not  know  how  many  times.  This  witness 
was  then  asked  by  the  defendant :  '*Do  you  know  why 
they  did  stop?''  Plaintiff  objected  to  this  question, 
the  court  sustained  the  objection,  and  the  plaintiff  duly 
excepted. 

Upon  the  examination  of  Frank  Ritchie  as  a  witness 
for  the  defendant,  he  testified  that  he  was  the  engineer 
upon  the  engine  which  collided  with  the  hand-car  upon 
which  deceased  was  riding,  and  that  he  had  been  in  the 
employ  of  the  defendant  for  a  long  time.  This  witness 
testified  that  when  the  wind  was  blowing,  as  it  was 
the  day  of  the  accident,  and  the  smoke  from  the  coke 
ovens  was  covering  the  track,  it  was  always  a  custom, 
ever  since  he  knew  the  place,  for  the  foreman  on  the 
hand-car  to  stop  the  car,  and  send  a  man  ahead  to  flag. 
This  witness  was  then  asked  by  the  defendant's  counsel 
the  following  question  :  "Whether  or  not  within  your 
knowledge  and  recollection  you  ever  remember  to  have 
seen  a  hand-car  coming  through  that  smoke,  when  the 
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condition  of  affairs  existed  as  they  did  that  day,  with- 
out sending  a  flag  through  to  protect  it?"  To  this  ques- 
tion plaintiiaF  objected,  which  objection  the  court  sus- 
tained, and  the  defendant  duly  excepted. 

O.  M.  Rockett,  a  witness  for  the  defendant,  testified 
that  he  was  in  the  employment  of  the  defendant  at  the 
time  the  plaintiff's  intestate  was  killed,  and  that  it  was 
a  custom  of  the  foreman  of  the  hand-car  squad  to  send  a 
flagman  ahead  of  the  hand-car  whenever  the  smoke  was 
upon  the  track  as  it  was  the  day  that  Neal  was  killed  ; 
and  that  he  had  been  in  the  defendant's  employ  with 
Parsons,  former  foreman  of  the  track  hands,  about  a 
month,  and  had  seen  him  stop  the  car  and  send  flag- 
men before  it.  The  plaintiff  moved  to  exclude  this 
statement  as  to  the  witness  having  seen  Parsons  send  a 
flagman,  which  motion  the  court  sustained,  and  the 
plaintiff  duly  excepted. 

The  defendant  sought  to  prove  by  this  witness  the 
rules  and  customs  of  other  railroads  as  to  the  right  of 
way  between  trains  and  hand-cars ;  but  upon  the  objec- 
tion of  the  plaintiff  the  court  disallowed  such  testimony, 
and  to  each  of  these  rulings  the  defendant  separately 
excepted. 

This  witness  further  testified  that  he  had,  at  one  time, 
been  foreman  of  the  track  men,  and  had  himself  had  to 
send  flagmen  ahead  of  the  hand-car  when  the  smoke 
was  upon  track,  as  it  was  the  day  of  the  accident.  The 
plaintiff''s  counsel  then  asked  this  witness:  **Didyou 
ever  follow  a  train  through  there  that  was  coming  from 
Dolomite?"  The  defendant  objected  to  the  question 
upon  the  ground  that  there  is  no  replication  on  this 
point,  and,  further,  because  it  is  not  shown  **how  far" 
behind  the  train.  This  objection  was  overruled  by  the 
court,  and  the  defendant  duly  excepted.  Then  the  ques- 
tion was  repeated  :  **Did  you  ever  follow  close  behind 
a  train  coming  from  Dolomite  to  the  furnace?"  And 
the  witness  answered:  *'No  sir,  I  don't  think  I  ever 
remember  coming  in  right  behind  it ;  within  sight  of  it 
part  of  the  way,  and  sometimes  out ;  don't  know  that  I 
ever  saw  that  done."  Witness  repeated  that  it  was  a 
custom  to  send  the  flagman  through  the  smoke,  and,  be- 
ing asked:  '*When  you  were  following  a  train,  is  it 
not  a  fact  that  you  did  not  send  a  flagman?"  he  said  : 
'^According  to  the  way  the  smoke  was  ;"  and  further  said 
that  he  did  not  know  that  he  ever  followed  one  that 
Vol.  114. 


Digitized  by  VjOOQ IC 


1896]  OF  ALABAMA.  207 

[Woodward  Iron  Co.  v.  Heradon,  Adm'r.] 

way ;  but  that  he  knew  why  they  did  it  when  the  smoke 
was  on  the  track. 

W.  M.  Owen,  a  witness  for  the  defendant,  testified 
that  he  had  been  foreman  of  the  track  squad  for  the  de- 
fendant, and  that  it  had  been  necessary  for  him  to  send 
a  flagman  ahead  of  his  hand  car  as  he  passed  the  coke 
ovens  when  smoke  was  upon  it  as  it  was  on  the  day  of 
plaintiff's  intestate's  death.  On  his  examination  in  re- 
buttaljthe  defendant  asked  the  witness  thisquestion:  *'Mr. 
White  [plaintiff's  counsel]  asked  you  if  while  you  were 
there  the  men  on  the  hand-car  were  not  likely  or  liable 
to  be  out  any  where  on  the  road.  I  will  ask  you  whether 
or  not  when  the  smoke  was  thick  on  the  track,  obscuring 
the  track,  was  it  liable  or  likely  that  the  hand-car  and 
its  gang  were  in  that  smoke  without  sending  a  man 
ahead?"  To  this  question  the  plaintiff  objected  on  the 
ground  that  the  same  calls  for  incompetent  and  irrevel- 
ent  testimony,  and  because  it  is  not  in  rebuttal.  The 
court  sustained  the  objection,  and  the  defendant  duly 
excepted  to  the  ruling  of  the  court.  And  defendant's 
counsel  asked  said  witness  this  question  :  **Mr.  White 
asked  you  on  cross-examination  whether  or  not  it  was 
.not  likely  or  liable  that  the  hand-car  and  squad  would 
be  anywhere  on  the  road,  when  they  were  out  working. 
I  will  ask  you  whether  or  not  that  answer  includes  along 
there  in  the  smoke?"  To  this  question  the  plaintiff 
objected  on  the  ground  that  the  answer  speaks  for  itself. 
The  court  sustained  the  objection  of  the  plaintiff,  and 
the  defendant  duly  excepted.  Said  witness  testified 
that  "when  the  smoke  obscured  the  track  in  the  way  in 
which  it  was  obscured,  it  was  likely  or  liable  that  the 
hand  car  or  its  squad  would  be  there  at  that  place,  pro- 
vided there  was  a  broken  rail,  or  we  had  work  there. 
In  case  of  an  emergency  or  a  wreck,  we  would  be  liable 
to  be  there  at  work.  A  man  is  liable  to  be  or  go  all  over 
his  division,  so  far  as  work  is  concerned,  at  any  time  in 
the  day,  wherever  his  work  calls  him.  He  is  responsible 
for  the  whole  thing,  for  the  whole  road ;  and  wherever 
his  business  calls  him  he  is  liable  to  go  ;  he  is  there  for 
that  purpose ;  it  is  his  business  to  keep  it  up." 

Upon  the  examination  of  R.  C.  White  as  a  witness  in 
behalf  of  the  defendant,  he  testified  that  he  was  a  ma- 
chinist, and  had  been  employed  by  the  defendant  as 
master  mechanic,  but  was  not  in  the  employ  at  the  time 
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time  of  giving  his  testimony.  This  witness  testified 
that  it  was  not  possible  to  have  a  regular  or  fixed  sched- 
ule for  regular  yard  engines,  such  as  the  one  which  col- 
lided witli  the  hand-car,  and  upon  which  plaintifTs 
intestate  was  killed ;  that  he  did  not  know  anything 
about  the  movement  of  hand-cars,  and  did  not  know 
whether  they  should  be  run  on  schedule  or  not,  but  he 
supposed  they  could.  This  witness  was  then  asked  the 
following  question:  '* Whether  or  not  within  your 
knowledge  or  experience  you  ever  saw  or  heard  of  a  hand- 
car being  regulated  by  a  schedule  on  this  or  on  any  other 
road."  The  plaintiff  objected  to  this  question,  which 
objection  the  court  sustained,  and  the  plaintiff  duly  ex- 
cepted. Defendant's  counsel  then  asked  said  witness  : 
''I  will  ask  you  whether  or  not  it  is  usual  or  customary 
in  the  operation  of  hand-cars  on  railroads,  hand-cars  for 
the  use  of  track  gangs,  to  be  run  by  any  fixed  schedule?" 
Plaintiff  objected  to  this  question,  which  objection  the 
court  sustained,  and  the  defendant  excepted.  The  wit- 
ness was  then  asked  by  defendant's  counsel :  "Whether 
or  not  from  your  observation  and  experience  in  railroad- 
ing on  any  well  regulated  railroad,  the  movements  of 
any  track  gang,  running  on  a  hand-car,  are  governed  by 
any  fixed  schedule?"  To  which  he  answered,  that  he 
never  heard  of  any.  The  other  facts  of  the  case  are 
sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  defend- 
ant requested  the  court  to  give  to  the  jury  the  following 
written  cliarges,  and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  (a.)  *'If  the 
jury  believe  the  evidence,  they  must  find  in  favor  of  the 
defendant  upon  the  first  count  of  the  complaint."  (b.) 
*'If  the  jury  believe  the  evidence,  they  must  find  for  the 
defendant  on  counts  numbered  23,  24  and  25  of  the  com- 
plaint." (c.)  '*If  the  jury  believe  the  evidence,  they 
must  find  for  the  defendant."  (d.)  '*If  the  jury  be- 
lieve the  evidence,  the  plaintiff's  intestate  was  guilty  of 
contributory  negligence."  (e.)  *'If  the  jury  believe 
that  on  the  day  when  the  plaintiff's  intestate  received 
his  injuries,  the  smoke  in  and  along  the  track  of  the  de- 
fendant's railroad  along  by  its  coke  ovens  was  so  thick 
and  low  on  the  track,  tliat  one  at  the  lower  end  of  the 
coke  ovens  could  not  see  to  the  upper  end  of  the  coke 
ovens,  and  if   they  also  believe  from  the  evidence  that 
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said  Neal  knew  or  was  informed  that  the  yard  engine 
had  no  schedule  for  running  about  the  yard,  in  switch- 
ing cars  to  and  from  the  coke  ovens,  and  was  likely  or 
liable  to  be  passing  along  down  by  the  coke  ovens  at  any 
time,  then  it  was  negligence  in  said  Neal  to  cause  the 
hand-car  to  be  propelled  through  the  smoke  without 
sending  some  one  ahead  of  it  to  protect  it  against  collis- 
ion with  the  yard  engine."  (f.)  "If  the  jury  believe 
from  the  evidence,  that  on  the  day  plaintiff's  intestate 
received  his  injuries,  the  smoke  on  and  along  by  the 
coke  ovens  was  so  thick  that  the  track  opposite  the 
upper  half  of  the  coke  ovens  couldn't  be  seen  by  persons 
on  a  hand-car  when  it  came  to  the  lower  end  of  the  coke 
oven  battery ;  and  if  they  believed  that  the  said  Neal 
knew  or  was  informed  that  the  yard  engine,  in  switch- 
ing cars  to  and  from  the  coke  ovens,  was  liable  to  be  or 
likely  to  be  passing  along  through  at  any  time  of  day, 
and  the  hand-car  was  so  far  behind  the  coal  train  as  that 
the  said  Neal  could  not  see  it,  and  could  not  tell  how  far 
ahead  of  the  hand-car  it  was,  then  the  court  charges  you 
that  it  was  negligence  in  the  said  Neal  to  ride  on  said 
hand-car  through  the  said  smoke  under  the  circumstan- 
ces, without  stopping  and  sending  a  flagman  ahead  to 
protect  the  hand-car  from  collision  with  the  yard 
engine."  (g.)  **That  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff's  intestate  was  in  the  employ- 
ment of  the  defendant,  as  foreman  of  the  section  squad, 
and  that  he  knew  or  was  informed  that  it  was  the  duty 
of  such  section  foreman,  when  running  a  hand-car  on 
defendant's  railroad,  to  look  out  for  trains,  and  to  keep 
out  of  the  way  of  trains  on  said  road,  and  that  there 
was  no  schedule  for  running  the  road  engine  from  the 
furnace  to  carry  empty  cars  to  the  coke  ovens,  and  on 
the  day  he  got  hurt  the  hand-car  was  so  far  behind  the 
coal  train,  that  the  yard  engine  could  and  did  pass  along 
the  track  by  the  coke  ovens  before  ithe  hand-car  got 
through  the  smoke,  then  the  verdict  of  the  jury  must  be 
for  the  defendant."  (h.)  "The  court  charges  you  that 
it  was  negligence  for  the  foreman  of  the  hand-car  to 
cause  it  to  be  driven  through  the  smoke  along  by  the 
coke  ovens,  without  sending  a  man  ahead  to  protect  it 
against  collision  with  the  yard  engine,  if  the  jury  believe 
the  hand-car  was  so  far  behind  the  coal  train,  when  the 
hand-car  entered  the  smoke  at  the  lower  end  of  the  coke 
14 
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ovens  as  that  the  said  Neal  could  not  see  where  the  coal 
train  was  or  see  how  far  ahead  of  him  it  was,  provided 
the  jury  further  believe  from  the  evidence  that,  at  the 
time  of  passing  the  coke  ovens  the  smoke  was  so  dense 
and  low  on  the  track  by  the  coke  ovens  that  a  person  at 
the  lower  end  of  the  coke  ovens  could  not  see  through  or 
up  to  the  upper  end  of  the  coke  ovens."  (i.)  *'That 
although  the  jury  may  believe  from  the  evidence  that  the 
engineer,  Ritchie,  did  not  blow  the  whistle  after  entering 
the  smoke,  and  that  he  was  negligent  in  not  doing  so  ; 
but  if  the  jury  further  believes  that  Neal  with  his  hand 
car  had  entered  the  smoke,  without  sending  a  flagman 
ahead,  before  Ritchie's  engine  entered  it  at  the  upper 
end,  then  the  court  charges  you  that  Neal's  being  in  the 
smoke  without  having  sent  a  flagman  ahead  was  not  the 
result  of  or  produced  by  such  failure  to  blow  the  whis- 
tle, and  that  unless  the  collision  was  proximately  caused 
by  such  failure  to  blow  the  whistle,  although  they  may 
find  that  Ritchie  was  so  negligent  in  not  blowing  the 
whistle,  after  he  entered  the  smoke,  plaintiff  is  not  en- 
titled to  recover  on  any  count  of  the  complaint  which  re- 
lies on  the  negligence  of  Ritchie  in  so  failing  to  blow 
the  whistle." 

There  were  verdict  and  judgment  for  the  plaintiflF,  as- 
sessing his  damages  at  $5,127.50.  The  defendant  ap- 
peals, and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Jambs  E.  Webb,  for  appellant. — The  court  erred  in 
overruling  the  defendant's  demurrers  to  the  23d,  24th 
and  25th  counts.  There  was  no  averment  in  the  counts 
that  the  engineer  was,  at  the  time  of  the  accident,  in 
the  discharge  of  any  duty  under  his  employment. — L. 
&  N.  R.  R,  Co.  V.  Bouldin,  110  Ala.  185  ;  2  Thompson  on 
Negligence,  885. 

2.  The  17th  count  of  the  complaint  was  erroneous  in 
that  it  failed  to  designate  therein  by  name,  or  other- 
wise, who  was  the  officer  charged  with  negligence. — L, 
&  N,  R,  R.  Co.  V.  Bouldin,  110  Ala.  185  ;  Southern  R.  Co. 
V,  Cunningham,  112  Ala.  496;  H.A.  &  B.  R.  R.  Co.  v. 
Dusenherry,  94  Ala.  413. 

3.  The  pleas  numbered  2  and  4  were  not  open  to  the 
demurrers  interposed  to  them,  and  the  court,  therefore, 
erred  in   sustaining   such   demurrers. — Railway  Co.  v. 
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Stanford,  117  Ind.  266;  Birmingham  R.  &  E.  Co,  v. 
AUm,  99  Ala.  359 ;  L.  &  N.  R.  jR.  Co.  v.  Banks,  104  Ala. 
508;  Andrews  v.  R.  R.  Co.,  99  Ala.  440 ;  Warden  v,  L.  & 
N,  R.  R.  Co.,  94  Ala.  277;  Kean  v.  Rolling  Mills,  66 
Mich.  277;  Woods'  Master  &  Servant,  386,  387;  Lead- 
ing Article,  3  Cen.  Law  Journal,  91. 

4.  The  ruling  of  the  court  in  excluding  the  answer  of 
the  witness  Ritchie  was  erroneous.  Such  evidence  was 
relevant  and  competent  as  going  to  sustain  the  7th,  8th 
and  9th  pleas,  which  averred  a  custom,  when  the  smoke 
obstructed  the  track,  to  stop  the  car  and  send  a  flagman 
ahead  for  the  protection  of  the  workmen  on  the  car. — M. 
&  0.  R.  R.  Co.  V.  George,  94  Ala.  199.  If  such  custom  was 
known  to  Neal,  it  was  as  obligatory  on  him  to  observe 
it  as  if  it  had  been  a  rule  of  the  defendant. — Bailey's 
Master  &  Servant,  76  ;  Sherman  &  Redfield  on  Neg.,  §§ 
207,  292,  note  1.  A  custom  is  binding  and  must  be 
observed  unless  it  is  contrary  to  some  statute,  or  is 
sought  to  excuse  negligence. — M.  &  C.  R.  R.  Co.  v. 
Graham,  94  Ala.  545 ;  Ga.  Pac.  R.  Co.  v.  Propst,  90  Ala. 
3;  Pryorv.  L.  &  N.  R.  R.  Co.,  90  Ala.  35;  L.&N.R.R. 
C.V.Watson,  90  Ala. 69  ;  27  Amer.  &  Eng.  Encyc.  of  Law, 
899,  902,  903;  Whitseit  v.  Chicago,  &c.  R.  Co.,  67  Iowa 
160;  Jeffrey  v.  K.  &  D.  M.  R.  Co.,  56  Iowa  546 ;  Kuhus 
V.  Wisconsin,  &c.  R.  Co.,  70  Iowa  561 ;  Railroad  Co.  v. 
Manson,  30  Ohio  St.  468. 

5.  The  court  erred  in  sustaining  objections  to  the 
questions  propounded  to  witness  Rockett. — R.  &  D.  R. 
k.  Co.  V.  Hammond,  93  Ala.  181 ;  George  v.  M.  &  0.  R. 
R.  Co.,  109  Ala.  245 ;  Andreius  v.  Sir.  M.  R.  R.  Co.,  99 
Ala.  440 ;  Warden  v.L.&  N.  R.  R.  Co.,  94  Ala.  277  ;  R. 
R.  Co.  V.  Burton,  97  Ala.  240  ;  A.  G.  S.  R.  R.  Co.  v.  Hill, 
100  Ala.  447. 

6.  The  court  erred  in  refusing  to  give  the  charges  re- 
quested by  the  defendant  which  presented  the  question 
of  the  plaintiff's  intestate's  contributory  negligence. 
The  question  of  negligence  vel  non  is  one  of  law  to  be 
decided  by  the  court,  where  the  facts  are  undisputed 
and  the  inferences  to  be  drawn  from  them  is  clear  and 
certain. — Lanier  v.  Youngblood,  73  Ala.  587  ;  Southern  R. 
Co.  V.  Cunningham,  112  Ala.  496 ;  A.  G.  S.  R.  R.  Co.  v. 
J(mes,  71  Ala.  487 ;  E.  T.,  V.  &  G.  R.  R.  Co.  v.  Baylies, 
74  Ala.  150;  L.  &  N.  R.  R.  Co.  v.  Richards,  100  Ala. 
367;  Beach  on  Contrib.  Neg.,   §   162.     There  was  no 
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dispute  upon  the  facts  tending  to  show  Neal's  negli- 
gence. The  danger  was  apparent  to  him;  and  his 
failure  to  stop  the  hand-car  before  proceeding  through 
the  smoke  without  sending  a  flagman  ahead,  or  to  take 
other  steps  of  precaution  for  his  safety,  was  clearly  neg- 
hgence.  It,  therefore,  became  a  matter  of  law  for  the 
court  to  so  instruct  the  jury. — L.  &N.  R,  R.  Co.  v.  Banks, 
104  Ala.  508.  Nor  was  the  plaintiff's  intestate's  negli- 
gence diminished  or  excused  by  the  negligence  of  those 
who  served  the  defendant  in  the  same  capacity  as  did 
the  intestate. — George  v,  M.  &  0.  R.  R.  Co.,  109  Ala. 
245  ;  Andrews  v.  R.  R.  Co.,  99  Ala.  440  ;  Warden  v.  R.  R. 
Co.,  94  Ala.  277 ;  K.  C,  M.  &  B.  R.  R.  Co.  v.  Burton, 
97  Ala.  258. 

7.  The  court  erred  in  refusing  to  give  for  the  defend- 
ant the  charge  marked  (i.)  That  charge  asserts  the 
proposition,  although  Ritchie  may  have  been  negligent 
as  averred  in  some  one  or  more  of  the  counts  of  the 
complaint,  which  aver  the  negligence  of  Ritchie  con- 
sisted in  his  failing  to  blow  the  whistle  after  he  entered 
the  smoke,  yet  if  to  such  negligence  of  Ritchie  is  not 
attributable  proximately  the  accident  to  Neal,  or  in 
other  words,  if  Neal's  negligence  did  not  cause  Neal's 
injuries,  then  the  plaintiff  could  not  recover  under  any 
count  which  relied  on  that  particular  negligence  of  Neal. 
The  same  proposition  otherwise  stated  is  this  :  That  if 
Neal  entered  the  smoke  before  Ritchie  did  with  his 
engine,  then  Neal's  presence  in  the  smoke  and  getting 
hurt  there  cannot  be  attributed  to  or  said  to  have  been 
caused- by  Ritchie's  failure  to  blow  his  whistle  after 
Ritchie  got  into  the  smoke  ;  because  under  the  hypothe- 
sis of  the  charge  Neal  was  in  the  smoke  before  Ritchie. 
Negligence  is  not  actionable  unless  it  proximately 
causes  the  "plaintiff's  injuries." — 1  Sherman  &  Red- 
field  on  Negligence,  §§  25,  26;  Harlan  v.  R.  R.  Co., 
65  Mo.  22 ;  M.  &  0.  R.  R.  Co.  v.  George,  94  Ala.  200; 
Western  R.  of  Ala.  v.  Mutch,  97  Ala.  194;  Gadsden,  &c. 
R.  R.  Co.  V.  Causler,  97  Ala.  236.  But  the  charge 
marked  (i,)  was,  furthermore,  correct,  because  it  sajrs 
**and  that  unless  the  collision  was  proximately  caused 
by  such  failure  to  blow  the  whistle ;"  meaning  thereby 
a  failure  to  blow  the  whistle  after  he  entered  the  smoke, 
''plaintiff  is  not  entitled  to  recover  on  any  count  which 
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relies  on  the  negligence  of  Ritchie  after  he  entered  the 
smoke . ' ' — ^Authorities  supra . 

Arnold  &  Evans  and  Lane  &  White,  contra. — 1.  It 
can  not  be  assumed  that  Neal  was  guilty  of  negligence, 
or  that  the  danger  of  going  through  the  smoke  on  the 
hand-car  was  so  great  that  a  reasonably  prudent  man 
would  not  have  attempted  to  do  so.  These  questions 
were  for  the  jury — questions  upon  which  different 
minds  might  reasonably  draw  different  conclusions. 
Eureka  Co,  v.  Bass,  81  Ala.  200 ;  Wood's  Master  &  Ser- 
vant, (2ded.),  §§  387,  388;  Patterson  v.  R.  R.  Co,,  18 
Amer.  Rep.  412;  Hawley  v,  R,  R.  Co.,  82  N.  Y.  370; 
14  Amer.  &  Eng.  Encyc.  of  Law,  844,  846,  note  848 ; 
note  869. 

2.  The  plaintiff's  intestate  had  the  right  to  rely  upon 
the  known  rules  and  customs  of  the  defendant,  and  in 
doing  so,  he  could  not  be  charged  with  negligence. — R. 
R,  Co.  V.  Walters,  91  Ala.  435;  R.  R.  Co.  v.  Jacobs,  101 
Ala.  149  ;  Ga.  Pac.  Railway  Co.  v.  Davis,  92  Ala.  300  ;  14 
Amer.  &  Eng.  Encyc.  of  Law,  843,  855. 

3 .  The  17th  count  of  the  complaint  was  not  errone- 
ous in  that  it  failed  to  designate  by  name,  or  otherwise 
the  person  who  was  thereby  entitled  to  be  charged  with 
negligence. — L.  &  N.  R.  R.  Co.  v.  Hawkins,  92  Ala.  241 ; 
L.  &  N.  R.  R.  Co.  V.  Mothershed,  97  Ala.  261 ;  McNamara 
V.  Logan,  100  Ala.  187. 

4.  There  was  no  error  in  the  court  sustaining  de- 
murrers to  the  pleas  numbered  2  and  4.  But  if  there 
was  error,  in  sustaining  these  demurrers  to  these  pleas 
or  to  either  of  them,  it  was  error  without  injury,  because 
the  abstract  shows  that  on  the  trial,  under  the  general 
issue  and  these  two  pleas  as  amended,  and  other  special 
pleas,  appellants  had  *  the  full  benefit  of  the  matters 
pleaded  in  these  two  pleas,  and  the  amendments  made 
did  not  change  the  degree  of  proof  required. — Code  of 
1886,  §  2692 ;  Manning  v.  Maroney,  87  Ala.  563  ;  L.  cfr  N. 
R.  R.  Co.  V.  Davis,  91  Ala.  487 ;  R.  R.  Co.  v.  Trammell, 
93  Ala.  350;  R.  R.  Co.  v.  Higdon,  94  Ala.  286. 

5.  It  is  not,  as  a  matter  of  law,  per  se  negligent  for  an 
employ^  to  engage  in  dangerous  work. — R.  R.  Co.  v. 
Holbom,  84  Ala.  133 ;  14  Amer.  &  Eng.  Encyc.  of  Law, 
869.  Assuming  ordinary  risks  by  the  employ^  does  not 
relieve  the  employer  from  reasonable  care^  and  if  the 
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risks  are  incurred  by  his  negligence,  he  is  liable. — 14 
Amer.  &  Eng.  Eiicyc.  of  Law,  855,  and  note;  Flynn  v. 
R.  R.  Co.,  47  Amer.  Rep.  99;  Wedgwood  v,  R,  R.  Co., 
41  Wis.  478.  Section  2590  of  the  Code  changes  the  com- 
mon law  rule  about  employes  assuming  ordinary 
risks,  when  injury  is  caused  by  the  negligence  of  one 
of  the  persons  named  in  the  statute. — R.  R.  Co.  v. 
George,  94  Ala.  199 ;  R,  R.  Co.  v.  Holhom,  84  Ala.  133  ; 
Wihon  V.  R.  R.  Co.,  85  Ala.  269.  It  is  the  duty  of  the 
employer  not  only  to  make  but  to  enforce  rules  and  regu- 
lations for  the  protection  of  his  employes,  in  the  con- 
duct of  his  business ;  and  if  he  fails  to  do  so,  it  is 
negligence,  and  he  is  liable  therefor — 14  Amer.  &  Eng. 
Encyc.  of  Law,  886,  907,  908;  Railway  Co.  v.  Taylor,  18 
Amer.  Rep.  626 ;  R.  R.  Co.  v.  George,  71  Amer.  Dec. 
239;  E.  R.  Co.  v.  Richardson,  100  Ala.  232.  An  em- 
ploye  may  rely  to  some  extent  on  the  judgment  and 
care  of  his  employer.  He  is  not  bound  to  set  up  his 
judgment  against  that  of  his  employer.  If  an  employer 
does  not  consider  a  defect  or  condition  dangerous,  the 
employe  may  generally  disregard  it,  without  losing  his 
right  to  complain,  if  injured,  while  pursuing  his  ordin- 
ary course. — R.  R.  Co.  v.  Burton,  97  Ala.  258;  Snow  v. 
R.  R.  Co.,  85  Amer.  Dec.  731 ;  R.  R.  Co.  v.  Ogden,  3  Col. 
504 ;  Hawley  v.  R.  R.  Co.,  82  N.  Y.  370 ;  Patterson  v.  R. 
R.  Co.,  18  Amer.  Rep.  412. 

McCLELLAN,  J. — An  engineer,  who  is  in  the  em- 
ployment of  a  railway  company  and  in  charge  and  con- 
trol of  an  engine,  which  he  is  at  the  time  running  over  a 
track  of  the  company,  is  prima  facie  in  the  discharge  of 
his  duties  as  engineer  under  such  employment. 

Moreover,  counts  23,  24,  and  25  of  the  complaint  pur- 
sue the  language  of  the  statute  in  the  respect  under  con- 
sideration :  Liability  is  by  the  act  made  to  rest  upon 
the  employer  for  an  injury  resulting  from  the  negligence 
"of  any  person  in  the  service  or  employment  of  the 
master  or  employer,  who  has  charge  or  control  of  any 
signal  points,  locomotive,  engine,  switch,  car,  or  train 
upon  a  railway,  or  of  any  part  of  the  track  of  a  railway." 
Code,  §  2590,  subdiv.,  5. 

The  court,  therefore,  properly  overruled  the  demurrer 
to  these  counts  which  proceeded  on  the  assumption  that 
it  was  necessary  for  them  to  aver  that  the  engineer  was 
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at  the  time  of  the  injury  in  the  discharge  of  the  duties 
imposed  by  his  employment. 

The  averment  of  negligence  in  the  17th  count  is  not 
duplex,  as  insisted  by  the  demurrer  thereto.  The  neg- 
ligence counted  on  is  that  of  the  person  intrusted  with 
superintendence  in  allowing  or  permitting  trains  to  be 
run  along  a  track  obscured  by  smoke  without  requiring 
precautions  to  be  taken  by  those  in  charge  thereof  to 
warn  persons  on  the  track— other  employes  of  defend- 
ant—of their  approach.  * 'Proper  signals"  and  * 'other 
necessary  means  of  precaution/'  to  this  end;  are  but  one 
and  the  same  thing,  viz.,  the  steps  dictated  by  due  care 
and  prudence  to  give  notice  of  the  approach  of  trains 
which  could  not  be  seen  because  of  the  dense  smoke. 

The  other  ground  of  demurrer  to  the  17th  count  is 
that  the  count,  which  claims  for  the  negligence  of  a  per- 
son having  superintendence  intrusted  to  him  by  the  em- 
ployer, whilst  in  the  exercise  thereof,  fails  to  aver  the 
name  of  such  person,  or  that  his  name  is  unknown  to 
the  plaintiff. 

In  McNamara  v.  Logan,  100  Ala.  187,  it  was  held  to  be 
unnecessary  in  a  count  under  sub-section  1  of  section 
259.0  to  aver  the  name  of  the  person  intrusted  by  the 
employer  with  the  duty  of  seeing  that  the  ways,  works, 
machinery  and  plant  of  the  employer  were  in  proper 
condition.  Through  inadvertence  and  because  of  not 
recalling  at  the  moment  the  considerations  upon  which 
that  ruling  was  rested,  it  was  said  in  th-e  opinion  in  L. 
&  N.  jR.  R.  Co.  V.  Bouldin^  110  Ala.  185,  that  a  count 
under  sub-section  1  of  section  2590  should  aver  the  name 
of  the  person  charged  with  negligence  in  respect  of  the 
condition  of  the  ways,  works,  machinery  and  plant  of 
the  defendant.  We  are  satisfied  with  the  contrary  rul- 
ing in  McNamara  v,  Logan,  siipra^  for  the  reasons  there 
given,  and  the  case  of  L,  &  N.  R.  R.  Co.  v.  Bouldin,  so 
far  as  it  conflicts  therewith,  must  be  overruled.  It  was 
also  held  in  the  case  last  mentioned  that  a  count,  going 
upon  the  negligence  of  a  person  intrusted  with  superin- 
tendence under  the  second  clause  of  section  2590,  should 
aver  the  name  of  such  person,  and  upon  the  considera- 
tions which  led  to  the  rulings  in  ihe  cases  of  M,  &  0.  R. 
R.  Co.  V.  George,  94  Ala.  199  ;  George  v.  31.  &  0.  R.  R.  Co., 
109  Ala.  245,  and  So.  Railway  Co.  v.  Cunmngham,  112  Ala. 
496,  we  now  adhere  to  that  view,  and  hold  that  the  de- 
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miirrer  to  the  17th  count  for  its  failure  to  aver  the  name 
of  the  superintendent  whose  negligence  is  relied  upon, 
or  plaintiff's  ignorance  thereof,  should  have  been  sus- 
tained. 

The  action  of  the  court  in  sustaining  a  demurrer  to 
the  second  plea  will  not  be  reviewed.  In  the  first  place, 
the  demurrer  is  not  in  the  record,  and,  of  course,  the 
grounds  assigned  are  not  stated  in  the  abstract.  In  the 
second  place,  the  defendant  had  the  full  benefit  of  the 
facts  laid  in  this  plea  on  the  trial  under  other  pleas. 

Defendant  was  not  prejudiced  by  the  action  of  the 
court  in  disallowing  the  question  to  the  witness  Andrews  : 
■'Do  you  know  why  they  did  stop?"  This  question  was 
fully  answered  by  this  witness  in  other  parts  of  his  testi- 
mony. The  same  may  be  said  with  respect  to  the  ex- 
clusion of  the  question  to  the  witness  Ritchie  as  to 
whether  a  hand-car  had  ever  before  been  run  through 
the  smoke  without  stopping  and  sending  a  flagman 
forward,  and  of  the  exclusion  of  the  testimony  of  the 
witness  Rockett,  that  he  had  been  there  with  Parsons 
for  about  a  month,  and  had  seen  him  stop  and  send  a 
flagman  through  the  smoke. 

The  rules  and  customs  obtaining  on  other  railroads  as 
to  the  right  of  way  between  trains  and  hand  cars  were 
not  pertinent  to  any  issue  in  this  case.  No  question 
was  involved  here  as  to  such  right  of  precedence,  but 
the  trial  proceeded  upon  the  assumption  that  the  train 
which  collided  with  the  hand-car,  on  which  plaintiff's 
intestate  was  riding,  had  the  right  of  way  over  the  hand- 
car. The  issue  upon  the  one  hand,  was  whether  those  in 
charge  of  the  train  exercised  this  unquestioned  right  in 
a  careful  and  prudent  manner,  and,  upon  the  other, 
under  the  plea  of  contributory  negligence,  whether  those 
in  control  of  the  hand  car  had  a  right  to  assume,  under 
all  the  circumstances,  that  no  train  was  approaching 
through  the  smoke.  No  injury  could  possibly  have  re- 
sulted to  the  defendant  from  the  exclusion  of  this  im- 
pertinent testimony. 

The  question  to  the  witness  Rockett :  "Did  you  ever 
follow  a  train  through  there  that  was  coming  from 
Dolomite?"  objected  to  by  the  defendant,  was  not 
answered.  The  question  :  "Did  you  ever  follow  close 
behind  a  train  coming  in  from  Dolomite  to  the  furnace?" 
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which  was  answered,  was  not  objected  to.  Moreover, 
the  answer  was  favorable  to  the  defendant. 

It  does  not  appear  from  the  abstract  that  plaintiff 
elicited  any  testimony  from  defendant's  witness  Owen  to 
the  effect  that  the  men  with  the  hand-car  were  likely  or 
liable  to  be  out  anywhere  on  the  road,  though  a  ques- 
tion calculated  to  draw  out  such  testimony,  if  the  facts 
admitted  of  it,  was  assumed  in  the  question  put  to  this 
witness  on  the  rebutting  examination  by  the  defendant. 
The  objection  interposed  to  defendant's  question  as  to 
whether  these  men  were  likely  or  liable  to  be  in  the 
smoke  without  making  their  presence  known  by  sending 
a  man  ahead,  on  the  ground  that  the  proposed  evidence 
was  not  in  rebuttal  of  anything  adduced  on  cross- 
examination,  was,  therefore,  properly  sustained. 

Conceding  that  the  impracticability  of  running  hand- 
cars used  by  track  men  on  stated  schedule  was  a  fact 
material  to  be  proved,  all  of  the  testimony  of  the  witness 
White  which  was  competent  on  that  inquiry  was  allowed 
to  go  to  the  jury.  That  part  of  it  which  was  excluded 
was  obviously  inadmissible. 

The  first  count  charges  that  the  engineer  was  negli- 
gent in  failing  to  ring  the  bell  or  blow  the  whistle  '*when 
entering  the  smoke  which  covered  the  track."  This 
averment  finds  support  in  the  testimony  of  several  wit- 
nesses, going  to  show  that  the  only  signal  given  at  all 
was  given  when  the  engine  was  distant  fifty  y^rds  or 
more  from  the  smoke.  The  blowing  of  the  whistle  at 
such  distance  can  not  in  any  accurate  sense  be  said  to 
be  the  giving  of  a  signal  of  alarm  '*when  entering  the 
smoke."  The  court,  therefore,  properly  refused  to  give 
the  aflSrmative  charge  on  this  count  of  the  complaint. 

Other  counts  of  the  complaint  rely  upon  the  failure  of 
the  engineer  to  ring  the  bell,  blow  the  whistle,  <fec.,  at 
short  intervals  while  passing  through  the  dense  smoke, 
which  covered  and  obscured  the  track  for  250  or  300 
yards,  embracing  the  point  of  collision  between  his  train 
and  the  hand-car  on  which  plaintiff's  intestate  was 
riding.  Whether  the  engineer  was  remiss  in  this  re- 
spect the  evidence  was  conflicting.  The  question  was, 
therefore,  for  the  jury.  There  can,  we  think,  be  no  doubt 
that  such  omission,  under  the  circumstances  shown  in 
the  evidence,  if  the  jury  found  such  to  be  the  fact,  was 
negligence  on  the  part  of  the  engineer.     And  this  negli- 
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gence  was  not  rendered  innocuous  by  the  mere  fact  that 
the  hand-car,  entering  the  opposite  side,  was  in  the 
smoke  before  the  engine  reached  it.  Notwithstanding 
such  a  state  of  facts,  it  may  well  be  that  Neal  and  his 
companions  might  yet  have  escaped  upon  being  warned 
of  the  danger  threatening  them  by  signals  from  the  en- 
gine as  it  came  meeting  them  through  the  smoke.  The 
charge  marked  (i),  of  the  defendant's  series,  was,  there- 
fore, properly  refused. 

The  issue  of  contributory  negligence  vel  non  was  an 
important  one  on  the  trial,  and  the  action  of  the  court 
below  on  requests  for  instructions  by  the  defendant,  pre- 
sents for  our  consideration  whether  plaintiff's  intestate 
was  as  matter  of  law,  guilty  of  negligence  which  proxi- 
mately contributed  to  his  own  injury  and  death.  He  was 
the  foreman  of  the  track  men  who  were  using  the  hand- 
car, and  as  such  had  charge  and  control  thereof  when  it 
was  run  into  the  smoke  where  the  collision  occurred. 
The  place  of  the  collision,  its  character,  the  uses  to  which 
the  tracks  along  there  were  put,  being  within  the  yard 
of  defendant,  the  distance  from  the  scene  of  the  accident 
to  the  point  whence  the  train  which  ran  over  the  hand-car 
started,  the  location  of  the  side  track  between  said  point 
and  the  smoke  covering  the  track  on  which  the  collision 
occurred,  and,  in  short,  a  full  description  of  the  scene 
of  the  catastrophe,  will  appear  from  the  report  of  the 
case.  Having  reference  to  that,  we  are  now  to  declare 
the  law  of  contributory  negligence  applicable  to  the  sev- 
eral phases  of  the  evidence  as  to  the  conduct  of  the  in- 
testate on  the  occasion  of  his  death  ;  or,  rather,  as  to  the 
situation  with  reference  to  which  his  conduct  is  to  be 
measured,  for  there  is  no  conflict  or  contrariety  of  evi- 
dence, as  to  what  the  conduct  of  the  intestate  was  :  He 
went  at  gi*eat  speed  into  the  smoke  without  stopping 
to  ascertain  or  assure  in  any  way  the  safety  of  so  doing. 
We  do  not  doubt  in  view  of  the  uses  to  which  the  track 
at  the  time  obscured  by  the  smoke  was  put,  the  liability 
or  likelihood  of  the  presence  of  an  engine  there  at  any 
time,  Neal's  knowledge  of  the  situation,  &c.,  &c.,  that 
his  conduct  in  plunging  headlong  into  this  volume  of 
of  smoke  extending  for  250  or  300  yards  along  the  track 
and  totally  obscuring  it,  was  negligence  per  «e,  and  to  be 
so  declared  by  the  court,  unless  his  conduct  is  relieved  in 
this  respect  by  his  proximity  to  the  train  which  preceded 
Yoih  114« 
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him  into  the  smoke.  If  there  had  been  no  such  train, 
his  duty  was  clear,  to  stop  his  hand-car  before  entering 
the  smoke  and  send  a  flagman  forward  through  the  smoke 
to  prevent  any  engine  or  train  coming  down  the  track 
until  the  hand-car  had  passed  through  the  smoke.  Fail- 
ing this  would  be  negligence  as  a  matter  of  law.  On 
the  other  hand,  it  is,  we  think,  equally  clear  that  to  have 
run  a  hand-car  into  the  smoke  so  closely  behind  a  train 
as  that  the  latter  would  perform  all  the  functions  of  a 
flagman  sent  forward,  and  prevent  another  train  from 
coming  down  the  track  before  the  hand-car  reached  a 
place  of  safety,  would  not  be  negligence  at  all,  nor  any 
evidence  of  negligence.  The  real  facts  of  the  case  seem 
to  lie  between  these  extremes.  There  was  a  train  which 
preceded  the  hand-car  through  the  smoke,  but  the  hand- 
car was  not  sufficiently  close  behind  the  train  as  to  get 
through  the  smoke  before  the  train  had  taken  a  side 
track  several  hundred  yards  beyond  the  smoke,  and  thus 
made  way  for  another  train  to  come  down  on  the  main 
track  into  the  smoke  before  the  hand-car  had  emerged 
from  it.  If  the  hand-car  was  so  far  behind  the  train  at 
the  time  the  latter  entered  the  smoke  as  that  there  was 
time  for  said  train,  at  the  speed  it  was  known  by 
those  on  the  hand-car  to  be  running,  to  reach  and  take 
the  side-track  beyond  the  smoke,  and  for  the  other  train 
to  come  thence  down  the  track  at  the  speed  it  was  accus- 
tomed and  required  to  run,  that  is,  at  the  rate  of  only 
two  or  three  miles  an  hour,  and  meet  the  hand-car  in 
the  smoke,  we  do  not  hesitate  to  say,  that  plaintiff's  in- 
testate was  guilty  of  negligence  which  proximately  con- 
tributed to  his  death  in  following  the  first  mentioned 
train  into  the  smoke  at  such  a  distance  behind  it.  The 
evidence  as  to  the  distance  between  the  incoming  train 
and  the  hand-car  following  it  at  the  time  the  former  en- 
tered the  smoke  was  conflicting ;  and  there  was  evidence 
tending  to  show  that  the  train  which  struck  the  hand- 
car started  down  the  track  from  a  point  several  hundred 
yards  beyond  the  smoke  immediately  the  incoming  train 
arrived  and  went  onto  the  side-track,  and  that  it  pro- 
ceeded down  the  track  and  into  the  smoke  at  a  speed  of 
from  eight  to  twelve  miles  an  hour  ;  a  great  deal  faster 
than  it  was  accustomed  and  required  to  run  along  there. 
If  the  jury  found  this  to  be  the  fact,  and  further  that 
but  for  this  unusual  rate  of  speed  of  the  down-coming 
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train  the  hand-car  would  have  gotten  through  the  smoke 
and  to  a  place  of  safety,  or  where  a  probable  collision 
could  have  been  foreseen  and  avoided,  before  the  train 
entered  the  smoke,  the  question  of  negligence  vel  non  on 
the  part  of  the  plaintiflF's  intestate, in  entering  the  smoke 
thus  behind  the  incoming  train,  was  one  of  fact  for  the 
jury,  and  not  one  of  law  for  the  court.  We  would  not 
say  as  matter  or  conclusion  of  law  that  the  intestate 
was  guilty  of  negligence  proximately  contributing  to 
his  death,  if,  knowing  the  usual  rate  of  speed  of  the 
yard  engine  to  be  two  or  three  miles  an  hour,  he  reached 
the  smoke  sufficiently  near  behind  the  incoming  train 
to  have  gotten  through  it  in  time  to  avoid  a  collision 
with  any  train  that  might  be  coming  down  the  track  had 
such  train  moved  at  its  customary  speed.  There  might 
well  be  two  opinions  or  conclusions  upon  that  inquiry 
on  all  the  evidence  in  the  case  ;  and  it  was,  therefore, for 
the  determination  of  the  jury. 

Under  the  foregoing  views  of  the  case,  charge  (e)  re- 
quested by  the  defendant  was  properly  refused,  because 
it  pretermits  all  reference  to  the  incoming  train  which 
the  hand-car  was  following ;  charge  (g) ,  because  it  fails 
to  take  into  account  the  evidence  tending  to  show  that 
the  yard  engine  and  train  came  down  the  track  much 
more  rapidly  than  was  customary,  and  much  in  excess  of 
the  prescribed  rate  of  speed;  charge  (h),  because  there 
was  evidence  in  the  case  from  which  it  was  open  to  the 
jury  to  infer  that  Neal  knew  how  close  his  hand-car  was 
to  the  incoming  train  when  the  latter  entered  the  smoke, 
though  he  could  not  see  it  at  that  particular  time  because 
of  the  intervention  of  a  curve  and  an  embankment  be- 
tween him  and  the  train  at  a  point  just  short  of  the 
smoke,  and  the  charge  would  have  taken  the  considera- 
tion of  this  evidence  from  the  jury;  and  charge  (i),  be- 
cause it  takes  away  from  the  jury  the  right  to  consider 
the  evidence  tending  to  show  that  Neal  was  close  enough 
to  the  incoming  train  to  have  gotten  through  the  smoke 
without  injury  had  the  other  train  been  run  at  its  usual 
speed.  But  charge  (f)  refused  to  the  defendant  should 
have  been  given.  It  postulates  that  Neal  did  not  see  and 
could  not  know  how  far  the  incoming  train  was  ahead  of 
his  hand-car  when  he  entered  the  smoke.  If  the  jury 
found  this  to  be  a  fact,  as  they  might  have  done,  their 
further  conclusion  should  have  been  that  he  was  guilty 
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of  negligence  in  not  stopping  before  entering  the  smoke 
and  sending  a  flagman  forward. 

For  the  errors  committed  by  the  trial  court,  in  over- 
ruling the  demurrer  to  the  17th  count  and  refusing  charge 
(f)  asked  by  the  defendant,  the  judgment  must  be  re- 
versed.    The  cause  is  remanded. 

Reversed  and  remanded. 


Estes  et  al.  v.  Bridgrforth. 

Contest  of  the  Probate  of  a    Will. 

1.  Competency  of  judge  as  witness  in  proceedings  before  himself. — ^A 
judge  18  incompetent  to  testify  as  a  witness  in  a  cause  or  proceeding 
being  tried  before  him ;  and,  therefore,  a  probate  judge  cannot  testify 
as  a  witness  in  a  proceeding  pending  before  him  for  the  probate  of  a 
will. 

2.  Guardian  and  ward;  same  person  should  not  he  appointed 
guardian  ad  litem  for  minors  having  adverse  interests. — ^In  a  proceed- 
ing where  there  are  minors  whose  interests  are  directly  antagonistic, 
the  same  person  should  not  be  appointed  guai-dian  ad  litem  for  all 
of  such  minors;  he  being  incapable  of  representing  the  adverse 
interests. 

3.  Service  of  process  upon  minors  who  are  parties  to  proceeding. — 
The  service  of  process  upon  minors  who  are  parties  to  a  proceeding 
should  be  upon  either  the  parents  or  upon  their  guai*dian  ;  and,  there- 
fore, the  return  of  a  summons  to  infant  parties  should  show  its  serv- 
ice upon  the  parent  or  guardian. 

4.  Contest  of  a  will;  evidence  of  suit  brought  against  testator  by 
parents  of  one  of  the  contestants  admissible. — In  a  contest  of  the 
probate  of  a  will,  where  the  issue  is  whether  the  testator  was  unduly 
influenced  by  the  proponent,  evidence  that  a  suit  was  brought  against 
the  testator  by  the  parents  of  one  of  the  contestants,  together  with 
declarations  of  the  testator  that  he  was  very  much  annoyed  thereby, 
is  admissible  as  tending  to  show  the  feeling  of  the  testator  towaMs 
such  contestant;  but  such  evidence  should  be  limited  in  its  applica- 
tion to  the  contestant  whose  parents  instituted  the  suit, 

5.  Same;  acts  of  deceased  son  of  testator  inadmissible.— In  a  pro- 
ceeding to  contest  the  probate  of  a  will,  where  the  ground  of  the 
contest  is  undue  influence  exercised  by  the  proponent,  evidence  of 
the  wrongful  acts  of  one  of  the  children  of  the  testator,  who  died 
before  the  execution  of  the  will,  is  irrelevant  and  inadmissible. 

6.  Same ;  what  is  undue  influence. — Undue    influence    which    will 
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avoid  a  will  must  amount  to  coercion  or  fraud,  destroying  the  free 
agency  of  the  testator  and  constraining  him  to  do  what  is  against  his 
will,  and  it  is  not  necessary  that  physical  force  be  shown. 

Appeal  from  the  Probate  Court  of  Limestone. 

Heard  before  the  Hon.  James  E.  Horton. 

The  proceedings  in  this  case  were  had  upon  a  contest 
as  to  the  probating  of  the  last  will  and  testament  of 
James  W.  Bridgforth,  deceased.  The  will  was  offered 
for  probate  by  the  appellee,  William  Bridgforth,  a  son  of 
the  testator,  and. was  contested  by  the  appellants,  who 
were  children  and  heirs-at-law  of  other  children  of  the 
testator.  The  grounds  of  the  contest  were  undue  in- 
fluence and  mental  incapacity  to  make  a  will. 

The  contestants  offered  evidence  tending  to  show  that 
the  testator  was  unduly  influenced  by  the  proponent  to 
make  the  will  offered  for  probate,  in  which  the  principal 
portion  of  the  testator's  estate  was  bequeathed  to  the 
proponent,  and  his  other  children  and  grandchildren 
were  disinherited.  There  was  other  evidence  introduced 
tending  to  show  that  at  the  time  of  the  execution  of  the 
will  the  testator  was  of  unsound  mind. 

The  evidence  for  the  proponent  was  in  conflict  with 
this,  and  tended  to  show  that  there  was  no  undue  in- 
fluence exercised  by  the  proponent  over  the  testator  ;  and 
that  at  the  time  of  the  execution  of  the  will,  he  was  of 
sound  and  disposing  mind. 

The  will  sought  to  be  probated  was  dated  October  2, 
1895.  Upon  the  examination  of  one  of  the  witnesses  for 
the  proponent,  he  was  asked  by  the  proponent  if  the 
father  and  mother  of  Ida  Witt,  one  of  the  contestants, 
had  not  brought  a  suit  against  the  testator  soon  after  the 
war  for  a  legacy  of  one  thousand  dollars,  which  was  due 
the  mother  of  Ida  Witt  from  the  estate  of  her  grand- 
father, through  the  testator.  The  contestants  objected 
to  this  question,  on  the  ground  that  it  called  for  imma- 
tarial,  illegal  and  irrelevant  evidence.  The  court  over- 
ruled the  objection,  and  the  contestants  duly  excep- 
ted. The  witness  answered  that  the  testator  told  him 
in  August,  1895,  that  such  a  suit  was  brought.  Contes- 
tants objected  to  this  evidence,  upon  the  ground  that  it 
was  immaterial,  irrelevant  and  illegal,  and  duly  excep- 
ted to  the  court's  overruling  their  objection.  Other 
witnesses  for  the  proponent  testified,  against  the  objec- 
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tion  and  exceptoin  of  the  contestant,  that  the  testator  had 
told  them  that  such  a  suit  was  brought  against  him  by 
the  mother  of  Ida  Witt,  and  that  he  was  very  much  an- 
noyed thereby. 

Upon  the  examination  of  another  witness  for  the  pro- 
ponent, he  was  asked,  ''Whether  or  not  Jack  Bridgforth 
(a  son  of  the  testator,  who  died  before  the  execution  of 
the  will)  a  while  before  he  died,  took  notes  to  himself 
for  stock  that  belonged  to  the  testator,  the  notes  being 
among  Jack's  papers  when  lie  died?"  Contestants  objec- 
ted to  this  question,  because  it  called  for  evidence  which 
was  irrelevant  and  illegal  and  for  matters  that  were  rea 
inter  alios  acta.  The  court  overruled  the  objection,  and 
contestants  duly  excepted.  Against  a  similar  objection 
and  exception  on  the  part  of  the  contestants,  the  witness 
testified  that  Jack  Bridgforth  did  take  such  notes  in  two 
or  three  instances.  The  other  rulings  of  the  court  upon 
the  evidence  are  sufficiently  shown  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  court,  at 
the  request  of  the  proponent,  gave  to  the  jury  the  fol- 
lowing written  charges,  to  the  giving  of  each  of  which 
the  contestants  separately  excepted:  (1.)  "The  jury 
must  find  that  in  addition  to  confidential  relations  the 
proponent  must  exercise  some  active  interference  in  the 
preparation  or  execution  of  the  will  to  raise  the  pre- 
sumption of  undue  influence  on  his  part."  (2.)  *'The 
influence  or  affection  or  desire  to  gratify  the  wishes  of 
another  is  not  sufficient  for  that  purpose,  that  is  to  pro- 
duce undue  influence,  but  it  must  be  shown  to  amount 
to  force  and  coercion,  destroying  the  free  agency  of  the 
testator."  (3.)  *'If  the  jury  believe  from  the  evidence 
that  at  the  time  of  making  this  will  that  Mr.  Bridgforth 
was  of  sound  and  disposing  mind,  it  is  presumed  that  it 
was  his  voluntary  act,  and  the  burden  of  proof  is  upon 
the  contestants  to  show  that  there  was  undue  influence 
used."  (4.)  ''Before  the  jury  can  find  that  there  was 
undue  influence  used  by  the  plaintiff,  they  must  find 
that  it  was  of  such  character  as  to  overpower  the  will  of 
the  testator  and  substitute  another  will."  (5.)  "If  the 
jury  find  from  the  evidence  that  the  testator  at  the  time 
of  making  this  will,  that  his  mind  was  sufficient  to  know 
what  business  he  was  attending  to,  the  property  he  was 
disposing  of,  to  whom  he  was  bequeathing  the  same,  then 
in  contemplation  of  law,  he  was  of  sound  mind  and 
could  make  a  will." 
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The  jury  returned  a  verdict  in  favor  of  the  proponent, 
and  the  court  rendered  judgment  establishing  and  ad- 
mitting to  probate  the  will  and  testament  in  controvery. 
From  this  judgment  the  contestants  appeal,  and  assign 
as  error  the  several  rulings  of  the  trial  court  to  which 
exceptions  was  reserved. 

McClellan  &  McClellan  and  W.  T.  Sanders,  for 
appellant. — ^The  citation  to  the  children  of  the  appellee, 
who  were  under  14  years  of  age  were  served  upon  the 
minors  themselves,  as  was  also  the  citation  to  his  chil- 
dren who  were  over  14  years  of  age.  There  was  another 
citation  issued  to  all  of  the  children  of  appellee,  except 
one  of  them  who  was  under  14  years  of  age,  and  that  was 
served  on  their  guardian,  William  Bridgforth.  This 
citation  was  acknowledged  by  William  Bridgforth  in  his 
individual  capacity. 

Thus  it  will  be  seen  that  a  considerable  number,  if  not 
all  of  the  infants,  who  should  have  been  made  parties, 
were  not  validly  served  with  notice  of  the  contest ;  and 
that,  therefore,  the  decree  was  rendered  in  the  absence 
of  a  large  number  of  material  parties.  When  this 
occurs,  **and  the  cause  can  not  properly  be  disposed  of 
on  the  merits,  without  the  presence  of  the  absent  par- 
ties, the  objection  may  be  made  at  the  hearing,  or  on 
error,  or  it  may  be  taken  by  the  court  ex  mero  motii.^' 
3  Brick.  Dig.  373,  §  97.  See  also  Proutv,  Hoge,  57  Ala. 
28;  McCuUy  v.  Chapman,  58  Ala.  325;  Bibbv,  Hawley, 
58  Ala.  403;  McDonald  v.  McMahon,  66  Ala.  115;  5ai^- 
yers  t,.  Baker,  lb,  292  ;  Ilutton  v.  Williams,  60  Ala.  107  ; 
^^'atson  V,  Oate.%  58  Ala.  647;  Dooley  v.  Villalovga,  61 
Ala.  129;  Wilkinson  v.  May,  69  Ala.  33;  Boyle  v,  Wil- 
Hams,  72  Ala.  351 ;  Lawson  v.  Alabama  Warehouse,  73 
Ala.  289;  Pone  v.  McLeod,  76  Ala.  418;  Bell  v.  Hall, 
lb,  546.  The  law  in  this  State  makes  it  imperative  that 
infants  shall  be  represented  by  a  guardian  ad  litem. — 
Roach  V,  Ilix,  57  Ala.  576;  Stammers  v,  McNaughten, 
lb,  277. 

2.  The  evidence  as  to  a  suit  against  the  testator  by 
the  parents  of  Ida  Witt,  one  of  the  contestants,  was  in- 
admissible. Such  evidence  was  manifestly  irrelevant 
and  illegal,  and  did  not  bear  upon  any  issue  in  the  case. 
Its  only  effect  was  to  serve  to  confuse  and  mislead  the 
jury.    Evidence  must  be  relevant  to  the  issues,  and  tend 
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to  prove  or  disprove  them. —  Wharton  v,  Cunningham,  46 
Ala.  590  ;  Trammellv.  Hudmon,  56  Ala.  235  ;  3  Brick.  Dig. 
246,  §291.  Evidence  must  have  a  proximate  tendency 
to  establish  the  proof  or  disproof  of  some  issue  in  the 
case,  **and  must  not  be  so  indefinite  or  speculative  as  to 
be  incapable  of  affording  the  jury  a  reasonable  presump- 
tion or  inference  of  its  truth  or  falsity." — Brewer  v. 
Watson,  65  Ala.  88. 

3.  The  presiding  judge  was  incompetent  as  a  wit- 
ness in  the  cause.  The  authorities  are  all  agreed  that 
a  presiding  judge  may  not  become  a  witness  during  the 
progress  of  a  trial.  If  he  is  the  sole  judge  he  can  not 
be  sworn. — Morss  v.  Morss,  11  Barb.  510.  In  this  case 
of  Morss  V.  Morss  it  was  held  that  the  "competency  of  a 
judge  as  a  witness  goes  to  the  power  of  the  court,  the 
power  to  administer  the  oath,  to  decide  on  a  question  of 
competency,  or  the  admissibility  of  parts  of  the  evi- 
dence, to  commit  for  refusing  to  answer,  and  to  exercise 
over  the  witness  all  the  other  powers  of  the  court  which 
may  be  called  into  requisition  for  the  protection  of  the 
rights  of  the  party.  See  Dnhney  v,  Mitchell,  66  Ala.  495. 
One  can  not  occupy  the  position  of  witness  and  judge 
at  the  same  time. — People  v.  Miller,  2  Park.  Grim.  Rep. 
197  ;  Maitland  v,  Zanga,  (Wash.)  44  Pac.  117.  When  a 
judge  becomes  a  witness  during  the  progress  of  a  case 
over  which  he  is  presiding,  the  court  is  disorganized. 
Dohring  v.  People,  2  Thomp.  &  C,  458.  See  also  31  L. 
R.  A.,  page  465,  and  note  on  pages  465  and  466. 

4.  The  charge  as  to  what  was  necessary  to  constitute 
undue  influence  was  erroneous  and  should  not  have  been 
given. — Higginbotham  v.  Higginhotham,  106  Ala.  314; 
Bancroft  V,  Otis,  91  Ala.  279;  Eastis  v,  Montgomery,  93 
Ala.  293;  s.  c,  95  Ala.  486;  Burney  v,  Torrey,  100 
Ala.  157. 

J.  J.  &  W.  H.  TuRRENTiNE,  contra. — ^If  there  was 
error,  it  was  error  without  injury,  in  the  presiding  judge 
testifying  as  a  witness.  It  was  impossible  for  it  to  have 
aflFected  the  verdict.— 1  Brick.  Dig.,  780,  §  100  ;  3  Brick. 
Dig.,  406,  §  25. 

The  charges  as  to  undue  influence  assert  correct  prop- 
ositions of  law.  To  establish  the  fact  of  undue  influ- 
ence, it  must  be  shown,  in  some  legitimate  way,  that 
the   will   of    the    testator    was    supplanted,    and   thus 
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amount  to  force  or  coercion.  Not  necessarily  physical 
force  or  physical  coercion.  But  force  equal  to  the  task 
of  supplanting  the  testator's  will. — Burney  v,  Torrey, 
loo  Ala.  157;  Henry  v.  Hall,  106  Ala.  84;  Chajidkrv. 
Josty  96  Ala.  596;  Higgenbotham  v,  Higginbotham,  1% 
Ala.  314. 

COLEMAN,  J.— The  appellee,  William  Bridgforth, 
offered  for  probate  an  instrument  purporting  to  be  the 
last  will  and  testament  of  James  W.  Bridgforth,  which 
was  contested  by  the  appellants.  The  appeal  is  prose- 
cuted from  certain  rulings  of  the  court  made  during  the 
trial,  to  which  exceptions  were  reserved. 

The  contestants  offered  in  evidence  a  written  instru- 
ment executed  by  testator  in  which  the  "Estes  children" 
were  recognized  to  be  ''equal  in  all  matters  of  division 
of  his  estate,"  &c.  In  rebuttal,  against  the  objection 
of  the  contestant,  the  proponent  examined  the  judge 
presiding  with  reference  to  a  conversation  he  had  with 
testator  in  regard  to  the  instrument,  and  its  legal  effect, 
and  stated  that  at  the  request  of  the  testator  he  then 
and  there,  endorsed  thereon  ''that  this  matter  was  all 
settled  in  my  presence,"  and  he  signed  the  endorse- 
ment. 

In  the  case  of  Dabney  v.  Mitchell,  66  Ala.  499,  503, 
this  court  used  the  following  language  :  "Though,  as  is 
said  by  Parker,  J .,  in  Morss  v .  Morss,  (11  Barb.  510) , there 
is  but  little  to  be  found  in  the  books  on  the  subject  of 
the  competency  of  a  judge  to  testify  in  a  matter  pending 
before  him,  it  is  laid  down  as  a  general  rule  in  the  ele- 
mentary books,  that  he  is  incompetent,  and,  so  far  as 
we  have  found  adjudications,  they  support  the  rule.— 

I  Whart.  Ev.,  §  400  ;  1  Greenl.  Ev.,  §  364  ;  Morss  v,  Morss, 

II  Barb.  510 ;  Ross  v.  Buhler,  2  Mart.  N.  S.  (La.)  312; 
McMillan  v,  Andrews,  10  Ohio  St.  112."  It  is  impossible 
to  estimate  the  weight  and  influence  of  the  testimony  of 
a  witness  with  a  jury,  in  a  cause  in  which  the  witness 
presides  as  judge.  The  written  instrument,  signed  bv 
the  testator,  was  before  the  jury.  Its  weight  was  nec- 
essarily more  or  less  weakened  by  the  testimony  of  the 
judge.  He  decided  that  his  own  evidence  was  relevant 
and  competent,  and  then  testified. 

The  minor  children  of  petitioner  were  beneficiaries 
under  the  will  and  directly  interested  in  having  it  pro- 
VoL.  114. 
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bated.  The  minor  children  of  Estes  were  heirs  and  en- 
titled to  distribution  in  case  the  will  was  not  probated. 
The  interest  of  the  latter  was  directly  antagonistic  to 
that  of  the  former.  The  same  guardian  ad  litem  should 
not  have  been  appointed  to  represent  these  adverse  in- 
terests. 

The  abstract  does  not  contain  the  return  of  the  sheriff 
showing  the  manner  of  the  service  upon  the  minors  who 
were  parties  to  the  proceedings.  The  return  of  the  sum- 
mons ought  to  show  its  execution  upon  the  minors,  by 
service  upon  the  parent  or  upon  the  guardian  for  such 
minor.     Rules  23  and  26  apply  to  chancery  practice. 

We  are  of  the  opinion  the  evidence  relative  to  the  suit 
instituted  by  the  parents  of  one  of  the  appellants  against 
the  testator  was  properly  admitted,  when  considered  in 
connection  with  the  declarations  of  the  testator  relative 
thereto,  made  recently  before  his  death.  Whether  the 
inimical  animus  of  the  testator  towards  his  grand-chil- 
dren, if  such  existed  in  consequence  of  this  suit,  nat- 
urally resulted  from  this  cause,  or  was  the  effect  of 
improper  influences  exciting  an  unjust  prejudice,  was  a 
question  for  the  jury.  Though  remote,  the  evidence 
had  its  bearing  upon. the  issue  of  undue  influence.  Tlie 
evidence  should  have  been  limited  in  its  application  to 
the  child  of  those  who  instituted  the  suit. 

We  cannot  see  the  relevancy  or  legality  of  the  evidence 
which  tended  to  show,  that  one  of  his  children,  Jack 
Bridgforth,  took  notes  payable  to  himself,  for  the  pur- 
chase money  of  property  sold  by  him,  which  belonged  to 
testator.     It  should  have  been  excluded. 

Undue  influence  may  be  shown  without  evidence 
of  physical  force.  These  questions,  and  the  law 
applicable  to  undue  influence,  have  been  so  often  pro- 
mulgated, that  we  deem  it  unnecessary  to  do  more  than 
cite  the  authorities. — Bancroft  v.  Otia,  91  Ala.  279  ;  Bur- 
ney  V.  Torrey,  100  Ala.  157;  Eastls  v,  Montgomery,  93 
Ala.  293  ;  Knox  v.  Knox,  95  Ala.  495. 

For  the  errors  pointed  out,  the  judgment  is  reversed, 
and  the  cause  remanded. 
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Schleicher,  Schumiu  &  Co.  y.  Mont- 
gromery  Light  Co. 

Action  for  Breach  of  Contract, 

1.  Action  for  breach  of  contract  of  purchase;  sufficiency  of  com- 
plaint. —  When  a  complaint  avera  that  the  defendant  contracted 
for  the  purchase  of  certain  machinery  from  plaintiff,  and  that  at  great 
expense,  the  plaintiff  procured  said  machinery  and  had  it  ready  for 
delivery  to  defendant  in  compliance  with  the  contract,  but  the  de- 
fendant refused  to  accept  or  receive  it,  to  the  gi*eat  damage  of  plain- 
tiff in  a  certain  designated  sum,  there  is  stated  a  cause  of  action  for 
the  breach  of  an  executory  contract  of  purchase ;  and  the  fact  that 
the  damages  claimed  are  laid  at  the  same  amount  as  the  contract 
price  of  the  machinery  exerts  no  influence  in  determining  the  legal 
character  of  the  action,  and  does  not  make  the  complaint  one  for  the 
purchase  price  of  goods  sold,  and,  therefore,  demurrable  for  failure 
to  show  a  completed  sale  by  acceptance  on  part  of  defendant. 

2.  Sam£ ;  same. — In  an  action  for  the  breach  of  a  contract  of  pur- 
chase, where,  after  averring  that  the  defendant  contracted  to  pur- 
chase from  plaintiff  certain  machinery  to  be  delivered  on  the  cars  at 
plaintiff's  place  of  business,  to  be  transported  to  defendant  and  set  up 
and  operated,  and  that  it  was  stipulated  in  the  contract  that  if  after 
a  test  for  thirty  days  the  machinery  should  not  be  approved  by  de- 
fendant "for  the  purposes  for  which  it  was  purchased,"  the  defend- 
ant was  to  be  released  from  the  purchase,  a  count  of  the  complaint 
further  averred  that  the  defendant  refused  to  accept  the  machinery 
after  its  delivery  on  the  cai*s,  there  is  stated  a  substantial  cause  of 
action  for  the  breach  on  the  part  of  defendant  of  said  contract  of  pur- 
chase ;  the  contract  being  consummated  on  plaintiff's  part  by  delivery 
on  the  cars,  and  the  agreement  for  a  rescission  being  a  condition  sub- 
sequent, which  could  only  be  effective  after  the  defendant  had  tested 
the  machinery  within  the  stipulated  time  and  found  that  it  did  not 
meet  his  approval  "for  the  purposes  for  which  it  was  purchased,"  and 
which  the  breach  by  the  defendant,  in  refusing  to  accept  the  ma- 
chinery, rendered  impossible  to  transpire. 

3.  Same ;  same. — In  such  an  action,  where  a  count  of  the  complaint 
alleges  that  under  the  contract  the  plaintiff  was  required  to  deliver 
the  machinery  to  defendant  on  boai*d  the  cars,  to  be  carried  to  de- 
fendant's home,  where  it  was  to  be  tested,  and  if  appi-oved  by  him,  as 
suitable"  for  the  purposes  for  which  it  was  purchased,"  the  defendant 
was  to  pay  the  stipulated  price,  and  then  avers  that  the  defendant 
refused  to  accept  or  receive  the  machinery  after  it  was  placed  on  the 
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can.  there  is  stated  in  such  count  a  substantial  cause  of  action  against 
the  defendant  for  a  breach  of  said  contract ;  the  refusal  to  take  the 
stipalated  steps,  without  which  a  sale  could  not  occur,  and  by  which 
a  sale  might  merely  become  possible,  constituting  an  actionable 
breach. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  G.  Winter. 

This  was  an  action  brought  by  the  appellant,  Schlei- 
cher, Schumm  &  Co.,  against  the  appellee,  the  Mont- 
gomery Light  Company.  The  complaint  as  originally 
filed  contained  but  one  count,  which  was  as  follows : 
'The  plaintiff  claims  of  the  defendant  three  thousand, 
seven  hundred  and  thirty-seven  dollars,  ^$3,737),  for 
that,  heretofore,  to- wit,  in  May,  1893,  defendant  con- 
tracted with  plaintiff  for  the  purchase  from  plaintiff  of 
an  engine  and  [here  follows  statement  of  different  arti- 
cles of  machinery  and  the  price  to  be  paid  therefor],  to 
be  delivered  to  the  defendant  free  on  board  cars  at  Phil- 
adelphia, Pennsylvania.  That  in  pursuance  of  this  con- 
tract, plaintiff,  at  a  great  expense,  procured  said  ma- 
chinery, and  in  a  reasonable  time  had  the  same  ready  to 
be  delivered  to  the  defendant  in  compliance  with  said 
contract ;  but  without  any  fault  on  the  part  of  plaintiff, 
defendant  notified  plaintiff  that  it  would  and  did  refuse 
to  accept  or  receive  said  machinery,  though  plaintiff  is 
and  always  has  been  ready,  willing  and  able  to  comply 
with  his  said  contract,  and  now  holds  said  machinery 
subject  to  the  order  of  defendant.  To  the  great  damage 
of  plaintiff,  in  the  sum  of  three  thousand,  seven  hundred 
and  thirty-seven  dollars,  which  sum,  together  with  in- 
terest thereon,  is  now  due  and  unpaid." 

There  was  a  second  count,  added  for  goods,  wares,  and 
merchandise,  sold  and  delivered,  but  this  count  was  sub- 
sequently stricken  from  the  file.  The  plaintiff  after- 
wards amended  his  complaint  by  adding  thereto  counts 
numbered  3,  4,  5,  6  and  7,  which  were  as  follows : 
*'3d.  The  plaintiff  claims  of  the  defendant  the  further 
sum  of  three  thousand,  seven  hundred  and  thirty-seven 
($3,737.00)  dollars,  under  a  certain  contract  of  sale  made 
and  entered  into  by  and  between  plaintiff  and  defendant, 
wherein  and  whereby  plaintiff  sold  to  defendant  [here 
follows  statement  of  different  articles  of  machinery  and 
the  price  to  be  paid  therefor] ,  said  articles  of  machinery 
to  be  manufactured  and  furnished  in  accordance  with 
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certain  plans  and  specifications  and  to  be  delivered  with- 
out expense  to  the  defendant  on  the  cars  at  Philadelphia, 
Pennsylvania,  the  defendant  to  construct  a  suitable 
foundation  for  the  engine  and  counter  shafting  and  fur- 
nish all  the  necessary  piping,  the  defendant  to  be  allowed 
thirty  (30)  days  to  test  said  machinery,  and  if  the  same 
should  not  be  approved  by  the  defendant  for  the  pur- 
poses for  which  it  was  purchased,  then  defendant  to  be 
released  from  its  purchase,  and  the  payment  of  said 
$3,737.  Said  articles  of  machinery  to  be  manufactured, 
furnished  and  shipped  by  plaintiff  to  defendant  within 
a  reasonable  time.  And  plaintiff  avers  that  defendant 
assented  to,  agreed  to  and  accepted  the  contract  of  sale, 
as  above  stated,  and  that  in  accordance  with  the  terms 
thereof,  plaintiff  manufactured  and  provided  said  ma- 
chinery, and  placed  the  greater  portion  of  the  same,  and 
was  proceeding  to  place  the  balance  of  the  same,  on  the 
cars  at  Philadelphia,  Pennsylvania,  when  he  was 
directed  by  defendant  not  to  ship  said  machinery,  and 
soon  thereafter  was  notified  by  defendant  that  it  would 
not  receive  said  machinery.  Said  machinery  was  man- 
ufactured and  purchased  especially  for  defendant's 
works  in  the  city  of  Montgomery,  Alabama,  and  is  un- 
fitted for  any  other  works,  and  defendant  has  refused 
and  does  still  refuse  to  accept  said  machinery  and  to  pay 
plaintiff  for  the  same,  though  requested  by  the  plaintiff 
to  do  so.  To  the  damage  of  plaintiff  in  the  sum  of 
$3,737."  "4th.  And  plaintiff  further  claims  of  defend- 
ant the  sum  of  three  thousand  seven  hundred  and  thirty- 
seven  dollars  for  certain  articles  of  machinery  [here 
follows  statement  of  different  articles  of  machinery  and 
the  price  to  be  paid  therefor] ,  sold  and  delivered  to  de- 
fendant at  and  for  the  price  agreed  on  by  and  between 
plaintiff  and  defendant,  to-wit,  the  sum  of  $3,737,  in 
accordance  with  the  terms  of  a  certain  contract  of  sale 
made  and  entered  into  by  and  between  plaintiff  and  de- 
fendant on  or  about  May,  1893,  by  which  said  contract 
defendant  was  to  receive  said  machinery  and  try  it,  to 
ascertain  whether  it  was  suitable  for  the  purposes  for 
which  it  was  intended,  and,  if  it  was  approved  by  defend- 
ant it  was  to  pay  said  price  to  plaintiff.  And  plaintiff  avers 
that  afterwards  defendant  declined  and  refused  to  receive 
said  machinery  after  the  same  was  placed  on  the  cars  at 
Philadelphia,  Pennsylvania,  the  place  agreed  on  between 
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plaintiff  and  defendant  for  said  machinery  to  be  deliverd 
for  transportation  to  the  home  of  defendant.  Plaintiff 
notified  defendant  that  said  machinery  was  the  property 
of  defendant,  and  that  the  same  was  held  subject  to  de- 
fendant's orders,  said  machinery  having  been  manu- 
factured and  purchased  specially  for  defendant's  works 
in  the  city  of  Montgomery,  Alabama,  and  is  unfitted  for 
any  other  works  ;  to  the  great  damage  of  plaintiff  in  the 
sum  of  $3,737." 

The  fifth  count  was  substantially  the  same  as  the 
fourth  ;  and  the  sixth  and  seventh  counts  were  substan- 
tially the  same  as  the  third. 

To  the  first  count  of  the  complaint  the  defendants  de- 
murred upon  the  following  grounds:  ''1.  Said  count 
is  a  suit  for  the  recovery  of  this  defendant  of  the  pur- 
case  price  of  a  certain  engine  and  counter-shaft,  which 
it  is  alleged  defendant  agreed  to  purchase  from  the 
plaintiff;  and  it  is  shown  by  the  allegations  of  said 
count  that  the  title  to  said  property  never  passed  to  this 
defendant.  2.  Said  count  is  a  suit  to  recover  of  the 
defendant  the  purchase  price  of  a  certain  engine  and 
other  machinery,  which  it  is  alleged  that  defendant 
agreed  to  purchase  from  the  plaintiff,  and  it  is  shown  by 
the  allegations  of  said  count  that  the  defendant  refused 
to  accept  said  machinery.  3d.  That  it  appears  in  and 
by  the  allegations  of  said  complaint  that  plaintiff  only 
has  remedy,  if  he  has  any,  in  an  action  against  defend- 
ant for  damages  for  failure  to  accept  the  property  alleged 
to  have  been  sold  to  it.  4th.  It  is  not  averred  or  shown 
by  the  complaint  that  plaintiff  suffered  any  damages  by 
the  refusal  of  defendant  to  take  the  property." 

To  the  3d,  4th  and  5th  counts  of  the  complaint  the  de- 
fendant demurred  upon  the  following  grounds  :  "1.  The 
facts  set  out  in  the  counts  do  not  set  up  any  cause  of 
action  against  this  defendant.  2.  It  is  shown  in  and 
by  the  allegations  of  said  counts  that  this  defendant 
never  agreed  to  buy  the  said  engine  and  other  machinery 
described  therein,  but  only  to  receive  the  same  and  try 
it  and  buy  it  in  event  it  wa<^  satisfactory.  3d.  It  is 
shown  in  and  by  the  allegations  of  said  complaint  and 
said  counts  that  the  title  to  said  property  has  never 
passed  from  the  plaintiff  to  defendant.  4th.  It  is 
averred  in  said  count  that  the  defendant  was  to  receive 
the  said  property,  use  it  and  if  it  was  approved  by  the 
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defendant,  then  defendant  was  to  buy  it,  and  it  is  not 
shown  or  averred  that  the  same  was  ever  approved  by 
defendant." 

To  the  6th  and  7th  counts  the  defendant  demurred 
upon  the  following  grounds:  ''1.  It  appears  in  and 
by  the  allegations  of  said  counts  that  the  same  is  a  suit 
for  the  recovery  of  the  purchase  price  of  certain  ma- 
chinery, which  this  defendant  refused  to  accept,  and 
which  the  plaintiff  has  not  delivered,  and  plaintiflf's 
right  of  action,  if  any  he  has,  is  an  action  for  damages 
for  refusing  to  receive  said  property.  2.  It  appears  in 
and  by  the  allegations  of  said  counts  that  under  an 
alleged  contract  between  the  defendant  and  the  plaintiff, 
the  absolute  and  unconditional  power  was  vested  in  the 
defendant  to  purchase  the  said  machinery  or  not,  and 
it  is  shown  that  it  refused  to  purchase  the  same.  3.  It 
is  shown  in  and  by  the  allegations  of  said  counts,  that 
the  right  of  the  defendant  to  determine  whether  the  said 
machinery  was  or  not  satisfactory  to  it,  was  uncondi- 
tional and  arbitrary,  and  that  defendant  has  determined 
that  the  same  was  not  satisfactory  to  it.  4.  It  appears 
in  and  by  the  allegations  of  said  counts,  that  this  de- 
fendant was  only  to  pay  for  the  said  machinery  in  event 
the  same  was  satisfactory  to  it,  after  it  had  been  tested 
by  this  defendant.  And  it  further  appears  that  said 
machinery  has  never  been  tested  by  the  defendant." 

The  court  sustained  the  demurrers  to  the  several 
counts  of  th.e  complaint,  and  the  plaintiff  declining  to 
amend  or  plead  further,  judgment  was  rendered  for  the 
defendant.  From  this  judgment  plaintiff  appeals,  and 
assigns  as  error  the  rulings  of  the  court  in  sustaining 
the  demurrers  to  the  several  counts  of  the  complaint. 

Gordon  Macdonald,  for  appellant. — The  vendor  of 
personal  property  in  a  suit  against  the  vendee  for  not 
taking  and  paying  for  the  propertj'  has  the  choice, 
ordinarily,  of  one  of  three  remedies.  1st.  He  may 
store  or  retain  the  property  for  the  vendee,  and  sue  him 
for  the  entire  price.  2d.  He  may  sell  the  property, 
acting  as  the  agent,  for  that  purpose,  for  the  vendee,  and 
recover  the  difference  between  the  contract  price  and 
the  contract  of  re-sale;  or,  3d.  He  may  keep  the  prop- 
erty as  his  own,  and  recover  the  difference  between  the 
market  price  at  the  time  and  place  of  delivery  and  the 
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contract  price.  —  2  Benj.  on  Sales,  1014;  Diiston  v. 
Mc  Andrew,  44  N.  Y.  72;  Hay  den  v.  Demitz,  53  N.  Y. 
428;  Shawhanv,  Van  Nest,  25  Ohio  St.  490 ;  Holland  v, 
Rea,  48  Mich.  218;  Bellv,  Offidt,  10  Bush  622;  Mason 
V,  Decker,  72  N.  Y.  595;  Yoxmg  v,  Mortens,  27  Md.  114. 
The  proper  contraction  of  the  contract  declared  on 
is  this :  The  meaning  of  the  condition  of  taking,  try- 
ing and  approving,  &c.,  was  to  see  whether  the  machin- 
ery would  come  up  to  the  representations,  be  sufficient 
for  the  purposes  for  which  it  was  made.  This  being  so, 
the  buyer  was  bound  to  accept  it,  if  it  did  come  up 
to  such  representations,  if  it  did  answer  the  purposes 
for  which  it  was  made,  and  this,  whether  it  was 
satisfied  with  the  machinery  in  other  respects  or  not. 
Clark  V.  Race,  46  Mich.  308. 

Tompkins  &  Troy,  contra, — It  is  perfectly  clear  that 
this  action  is  for  the  full  purchase  price  of  the  machin- 
ery. It  is  equally  clear  that  an  action  for  the  purchase 
price  cannot  be  maintained  where  the  title  has  not 
passed  to  the  buyer.  This  count  shows  that  by  the 
terms  of  the  contract  the  machinery  was  to  be  delivered 
to  the  defendant  free  on  board  of  cars  at  Philadelphia, 
and  the  count  further  shows  that  that  term  of  the  con- 
tract was  never  complied  with  ;  but  the  seller  was  simply 
ready  to  deliver  when  the  buyer  notified  plaintiff  that  it 
would  not  accept  said  machinery.  It  is  true  that  under 
such  facts  an  appropriate  count  in  an  action  for  damages 
might  be  framed ;  but  our  quarrel  with  the  first  count 
is  that  it  is  an  action  to  recover  the  full  purchase  price, 
when  it  is  shown  on  the  face  of  the  count  that  the  title 
never  passed  and  the  contract  of  the  seller  had  not  been 
complied  with  by  him  and  that  the  seller  retained  pos- 
session of  the  machinery.  The  plaintiff  can  not  sue  for 
the  purchase  price  until  the  title  passes  to  the  defend- 
ant.— 2  Sutherland  Damages,  (ed.  1882),  p.  353  and 
note  2  ;  Shines  v.  Steiner,  76  Ala.  458  ;  Harmon  v,  Goctter, 
87  Ala.  325 ;  Neal  v,  Boggan,  97  Ala.  611 ;  Hunt  v.  Wy- 
man,  100  Mass.  198;  Tiedeman  on  Sales,  §§  3,  5 ;  21 
Amer.  &  Eng.  Encyc.  of  Law,  585  and  note  1,  586; 
Messer  v.  Woodman,  53  Amer.  Dec.  241.  In  this  case 
the  title  had  not  passed  and  could  not  pass  to  defendant 
until  compliance  with  the  contract  by  placing  the  goods 
on  board  of  cars  at  Philadelphia. — Bradford  v.  Marbury^ 
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12  Ala.  520  ;  Bolt  v.  Mayhin,  52  Ala.  252  ;  McCorinich  v. 
Joseph^  77  Ala.  236 ;  Caraiuay  v.  Walluce,  2  Ala.  542. 

It  is  alleged  that  the  defendant  was  to  pay  if  it  ap- 
proved of  the  machinery.  When  this  term  of  the  con- 
tract was  inserted,  the  seller  deliberately  left  it  with  the 
buyer  to  determine  the  question  as  to  whether  or  not  it 
would  be  satisfied  with  the  machinery.  At  whatever 
time  the  buyer  chose  to  express  that  dissatisfaction,  if 
it  was  expressed,  such  expression  would  be  fatal  to  a 
right  of  action  on  the  part  of  the  plaintiff  for  any 
amount.  ''Parties  make  their  own  contracts,  and  either 
may  stipulate  as  he  may  deem  it  necessary  for  his  own 
protection,  and  it  is  optional  whether  the  other  accepts 
the  terms  proffered.  Having  once  made  the  contract, 
neither  can  hold  the  other  to  a  different  contract." — AUen 
V,  Mutual  Compress  Co,,  101  Ala.  574  ;  Floiiss  v.  Eureka  Co., 
80  Ala.  30;  Phoenix  Ins,  Co,  v,  Copeland,  90  Ala.  386; 
Royal  Ins.  Co,  v.  Lubelsky,  86  Ala.  530 ;  Fire  Ins,  Cos,  v. 
Felrath,  77  Ala.  194;  Ala,  Gold  Life  Ins,  Co.  v.  Thoraa^, 
74  Ala.  578  ;  Imperial  Fire  Ins,  Co,  v,  Coos  County,  151  U. 
S.  452;  Divight  v.  Ins.  Co.,  103  N.  Y.  341.  The  AlUn 
case  is  not  only  settled  law  in  this  State,  and  in  harmony 
with  the  ancient  principles  of  the  common  law,  but  it  is 
in  accordance  with  the  view  of  the  majority  of  the 
courts  in  this  country,  so  far  as  we  have  been  able  to 
discover. — Gibson  v.  Cranage,  39  Mich.  49,  33  Amer.  Rep. 
351;  Cline  v.  Lihhy,  46  Wis.  123,  32  Amer.  Rep.  700; 
McCarren  v,  McNuUy,  7  Gray  139  ;  Tyler  v,  Ames,  6  Lans- 
ing 280  ;  Brown  v,  Foster,  113  Mass.  136;  Gray  v.  Cen, 
R.R,  Co,,  11  Hun  70;  Adani  Boiler  Works  v.  Schnader, 
155  Pa.  St.  394;  Osborne  v.  Fraiicis,  38  W.  Va.  312, 
which  collects  the  cases ;  1  Benjamin  on  Sales,  (Corbin 
ed.),  §  51,  and  note  17  ;  Flovss  v.  Eureka  Co.,  80  Ala.  30. 

The  contract  set  out  in  the  fourth  count  is  different 
from  that  set  out  in  any  of  the  other  counts.  It  is 
alleged  as  conclusions  of  law  that  the  machinery  wa« 
sold  and  delivered  to  defendant  and  was  its  property ;  yet 
the  facts  alleged  show  the  contrary.  It  is  not  alleged  as 
a  term  of  the  contract  that  the  delivery  of  the  machin- 
ery was  to  be  on  the  cars  at  Philadelphia,  but  it  is 
alleged  that  by  the  contract  defendant  was  to  receive 
the  machinery  and  try  it  and  "if  it  was  approved  by 
defendant,  it  was  to  pay  said  price  to  the  plaintiff." 
This  term  of  the  contract   brings   this  count  squarely 
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within  the  rulQ  laid  down. — Foley  r.  Felrath,  98  Ala.  176, 
in  which  it  is  said  :  ''That  the  title  will  not  pass  until 
the  vendee  determines  his  option." 

HEAD,  J. — ^The  original  complaint  in.  this  case  is  a 
plain,  ordinary  action  for  damages  for  the  breach,  by 
the  defendant,  of  an  executory  agreement  to  purchase 
from  the  plaintiffs,  and  pay  them  the  stipulated  price 
thereof,  the  machinery  therein  described.  The  fact  that 
the  damages  are  laid  at  the  same  amount  as  the  contract 
price,  can  exert  no  influence,  in  determining  the  legal 
character  of  the  action — the  allegations  being  clear  and 
unambiguous,  showing  its  character  to  be  as  above 
stated.  No  manner  of  demurrer  could  be  properly  sus- 
tained to  the  complaint,  and  the  court  erred  in  sustain- 
ing those  interposed. 

The  count  numbered  3,  added  by  amendment,  is  in 
legal  effect  the  same  as  the  original  complaint.  The 
substance  of  the  agreement  on  the  part  of  the  defend- 
ant, as  shown  in  this  count,  was,  that  it  would  purchase 
the  machinery,  at  the  agreed  price,  and  receive  delivery 
thereof  on  board  cars,  at  Philadelphia,  to  be  carried  by 
its  agents — the  carriers — to  Montgomery,  Alabama,  and 
there,  by  the  defendant,  to  be  set  up  and  operated ;  and 
the  plaintiff  agreed  that  the  defendant,  after  testing  the 
machinery,  within  thirty  days,  should  have  the  right  to 
rescind  the  contract,  if  the  machinery  should  not  be  ap- 
proved by  it,  for  the  purposes  for  which  it  was  purchased. 
This,  we  say,  is  most  clearly  the  substance  and  legal 
effect  of  the  contract  as  it  is  stated  in  this  count.  The 
agreement  was  for  a  completely  executed  sale  and  pur- 
chase, to  be  consummated,  on  the  part  of  the  plaintiff, 
bv  delivery  to  the  carriers  in  Philadelphia.  The  agree- 
ment for  a  rescission,  or  as  the  count  states  it,  '  ^ihe  de- 
feudaut  to  be  released  from  the  pure liaae,^'  &c.,  was  a  con- 
dition subsequent,  which  could  only  be  effective  after 
the  event  arose  ;  that  is  to  say,  after  the  defendant  had 
tested  the  machinery,  within  the  stipulated  time,  and 
found  that  it  did  not  meet  his  approval  for  the  purposes 
for  which  it  was  purchased, — Foley  v.  Felrath,  98  Ala.  176. 
It  is  too  plain,  therefore,  for  controversy,  that  it  was  the 
defendant's  duty  (the  plaintiff  being  in  no  default)  to 
receive  the  machinery  in  the  execution  of  the  purchase  ; 
and,  if  it  desired  to  preserve  its  right  to  rescind,  to  put 
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it  to  the  stipulated  test  in  order  to  determine  whether  it 
received  its  approval — an  approval  not  to  be  exercised 
or  not,  capriciously  and  without  qualification,  but  ap- 
proval ^^ for  the  purposes  for  which  it  ivas  purchased^^^  as 
the  agreement  stipulates.  The  defendant  might,  for 
many  reasons,  have  desired  to  recant  its  purchase,  and 
yet  after  making  the  test  according  to  the  agreement, 
might  have  found  the  machinery  perfect  in  all  the  re- 
quirements of  the  contract,  and  entirely  suitable  to  the 
purposes  for  >vhich  it  was  purchased,  and  thus  have  been 
forced  to  accord  to  it  his  approval . — Mobile  Electric  Light 
Co.  V.  Elder  Bros, y  infra.  In  that  event,  the  condition, 
upon  which  depended  the  right  of  rescission,  would  have 
failed. 

There  can  be  no  doubt,  therefore,  that  the  defendant 
committed  a  breach  of  the  contract  when  it  refused  to 
accept  delivery  of  the  goods,  giving  cause  of  action  for 
recovery  by  the  plaintiff  of  all  damages  proximately 
resulting  from  the  breach..  By  this  breach,  it  became 
impossible  for  the  condition  subsequent  above  discussed 
to  transpire,  and  the  rights  of  the  parties,  under  thi3 
count,  must  be  determined  without  reference  to  it.  The 
court  erred  in  sustaining  demurrers  to  the  count. 

The  effect  of  the  fourth  count  is  that  the  plaintiff 
should  deliver  the  machinery  to  defendant,  on  board 
cars  in  Philadelphia,  to  be  carried  to  defendant's  home, 
which  the  count,  by  inference  merely,  states  was  in 
Montgomery,  Alabama  ;  that  the  defendant  should  try  it 
to  ascertain  whether  it  was  suitable  for  the  purposes  for 
which  it  was  intended,  and  if  it  was  approved  by  the 
defendant  it  was  to  pay  the  stipulated  price.  The  count 
then  avers  that  the  defendant  refused  to  receive  the 
machinery  after  it  was  placed  on  the  cars  in  Philadel- 
phia, and  this  is  the  breach  assigned. 

It  is  observable  under  this  version  of  the  contract, 
that  there  was  to  be  no  completed  sale  until  the  hap- 
pening of  the  condition  precedent,  that  the  defendant 
would  try  the  machinery,  and  ascertain,  Ac,  as  above 
stated.  There  is  no  question  of  rescission  involved  in 
this  count,  but,  on  the  contrary,  the  sale  was  not  to  take 
effect,  at  all,  until  the  specified  approval  should  take 
place.  The  delivery  stipulated  to  be  made  was  not  to 
pass  title  to  the  defendant,  in  the  execution  of  the  pro- 
posed sale.  It  was  to  furnish  the  means  by  which  the 
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happening  of  the  event,  which  was  to  operate  to  com- 
plete the  sale  and  pass  the  title,  would  be  rendered  pos- 
sible .  So,  the  action  is  not  for  a  refusal  to  complete  the 
purchase,  but  for  refusal  to  furnish  the  stipulated  means 
by  which  it  would  be  possible  for  the  purchase  to  take 
eflFect.  Had  there  been  no  refusal  to  receive  and  try  the 
machinery,  it  would  not  have  followed  necessarily  that 
a  sale  would  have  been  consummated  ;  for  the  machinery 
might  have  properly  failed  to  receive  the  defendant's 
approval.  The  question  then  is,  whether  a  refusal  to 
take  the  stipulated  steps  without  which  a  sale  could  not 
occur,  and  by  which  a  sale  might  merely  become  pos- 
sible, constitutes  an  actionable  breach.  We  are  unable 
to  see  why  such  an  agreement  is  not  mutually  binding, 
giving  rise  to  an  action  in  favor  of  either  party,  for  a 
breach  by  the  other  of  any  of  its  stipulations.  It  was  a 
valuable  right  of  the  plaintiff  that  the  defendant  receive 
the  machinery  and  try  it,  whereby,  if  approval  followed, 
he  would  have  made  sale  of  his  goods.  It  was  a 
valuable  right  of  the  defendant  that  the  plaintiff  deliver 
the  goods  in  order  that  it  might  effectuate  a  desirable 
purchase.  The  uncertainty  that  a  sale  would  have  re- 
sulted, had  there  been  no  breach,  can  not  detract  from 
the  force  of  the  promises  which  were  broken.  The  diffi- 
culty, perhaps,  lies  not  so  much  in  determining  that  a 
cause  of  action  exists,  as  the  admeasurement  of  damages — 
a  question  we  are  not  now  called  upon  to  consider.  We 
are  of  opinion  the  court  erred  in  sustaining  the  de- 
murrers to  the  count. 

The  fifth  count  is  substantially  the  same  as  the  fourth, 
and  the  demurrers  to  it  should  be  likewise  disposed  of. 

The  sixth  and  seventh  counts,  we  think,  are  substan- 
tially the  same  as  the  third,  and  should  be  likewise  dis- 
posed of. 

This  case  is  unlike  thatofAlleriv.  Mutual  Compress  Co.^ 
101  Ala.  574,  and  not  controlled  by  the  principles  there 
declared. 

Reversed  and  remanded. 
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Ill  ^j  Richardson  v.  Stephens. 

|114    2S8 

Iii5«i^  Statutory  Action  of  Ejectment. 

122    294 

122^  aS  ^-     Husband  and  wife ;  mortgage  on  wife's  property  in  which  site  joins 

122  .390  a«  surety  void. — Under  the  provisions  of  the  statute  forbidding  a  wife 

Im  ^  becoming  surety  for  her  husband  (Code  of  1886,  §  2349),  a  note  given 

Il28  616  for  money  bon'o wed  by  the  husband,  on  which  the  wife  becomes 

\u4  ^  surety,  and  a  mortgage  by  her  and  her  husband  of  her  separate  estate 

\  to  secure  the  payment  of  the  debt  evidenced  by  the  note,  are  void  as 

to  the  wife ;  and  the  fact  that  the  money  borrowed  by  the  husband 
was  used  to  improve  and  cultivate  the  land  mortgaged  does  not  vali- 
date the  note  and  mortgage. 

2.  Pleading  and  practice;  result  of  joining  issue  on  immaterial  jtleas. 
Where  in  the  trial  of  a  cause,  the  defendant  interposes  pleas  in  bar 
which  tender  immaterial  issues,  and  the  plaintiff  does  not  move  to 
strike  them  from  the  file,  but  takes  issue  thereon,  and  the  cause  is 
tried  on  the  immaterial  issues  so  presented,  if  the  facts  so  pleaded  in 
defense  are  proved  by  the  evidence,  the  defendant  is  entitled  to  judg- 
ment in  his  favor,  irrespective  of  the  inquiry  whether  or  not  it  raised 
the  question  of  merit  in  the  case. 

3.  Same  ;  same;  wife's  mortgage  to  secure  husband's  debt  void;  case  at 
bar. — In  a  statutory  action  of  ejectment,  where  the  defendant,  a 
married  woman,  pleaded  "not  guilty"  and  two  special  pleas  in  which 
she  set  up  in  defense  of  the  action  that  the  land  sued  for,  which  was 
contained  in  the  mortgage  under  wliich  plaintiff  claimed  title,  was 
her  separate  estate,  and  that  the  debt  to  secure  the  payment  of  which 
the  mortgage  was  executed  was  the  debt  of  the  husband  for  which 
she  became  the  surety,  and  upon  these  special  pleas  the  plaintiff  took 
issue,  upon  the  proof  of  the  facts  constituting  the  defense  set  up  in 
said  pleas,  the  defendant  was  entitled  to  the  general  affirmative 
charge  in  her  favor ;  and  this  is  true,  even  though  under  the  statute 
(Code  of  1886,  §  2698),  the  only  proper  plea  in  such  action,  and  the 
enly  one  upon  which  plaintiff  could  be  required  to  take  issue,  was 
**not  guilty,"  under  which  the  fact  provable  under  the  special  pleas 
could  not  have  been  proved  to  defeat  plaintiff's  recovery. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  John  R.  Tyson. 

This  was  a  statutory  action  of  ejectment,  brought  by 
the  appellant  against  J.  W.  Stephens  and  E.  E.  Steph- 
ens, his  wife,  who  is  the  appellee,  for  a  tract  of  land 
specifically  described  in  the  complaint.     J.W.  Stephens 
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filed  a  plea  disclaiming  all  right  of  possession,  and  the 
defendant,  E.  E.  Stephens,  filed  the  following  pleas: 
"1.  Not  guilty.  2.  That  the  land  sued  for  belonged  to 
her  at  the  time  the  mortgage  which  is  the  foundation  of 
plaintiff^s  title  was  executed  by  her  and  her  husband ; 
that  she  was  at  the  time  a  married  woman,  and  that  she 
and  her  husband  then  resided  and  have  since  resided  on 
said  land,  and  that  the  debt  secured  bv  the  said  mort- 
gage  was  the  debt  of  her  husband,  and  that  she  was 
and  is  a  surety  therefor,  and  that  the  mortgage  is  void. 
3d.  That  at  the  date  of  the  mortgage  under  which 
plaintiff  claims  she  was  the  wife  of  J.  W.  Stephens, 
that  they  were  then  living  as  husband  and  wife  on  said 
land,  and  that  the  land  was  her  separate  estate,  and  the 
mortgage  was  made  to  secure  a  debt  of  the  husband,  J. 
W.  Stephens." 

The  plaintiff  deduced  title  from  the  purchaser  of  the 
lands  at  a  sale  under  the  foreclosure  of  the  mortgage 
executed  by  J.  W.  Stephens  and  E.  E.  Stephens  to  the 
British  American  Mortgage  Company,  in  which  the  land 
here  sued  for  was  conveyed.  The  facts  of  the  case  jier- 
taining  to  the  defense  interposed  and  the  evidence  intro- 
duced thereon  are  sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  court  at 
the  request  of  the  defendant,  E.  E.  Stephens,  gave  the 
general  affirmative  charge  in  her  behalf.  To  the  giving 
of  this  charge  the  plaintiff  duly  excepted. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  giving  of 
the  general  affirmative  charge  requested  by  the  defend- 
ant. 

GuNTER  &  GuNTER,  and  P.  B.  McKenzie,  for  appel- 
lant.— 1.  The  lands  improved  and  cultivated  with  the 
money  loaned  being  E.  E.  Stephens',  she  received  the 
exclusive  benefit  thereof.  The  husband  is  not  shown  to 
have  had  a  dollar's  interest  in  the  matter,  he  acted  as  a 
pure  agent  of  the  wife.  She  authorized  him  to  receive 
the  money,  and  it  seems  that  it  was  faithfully  applied 
exclusively  to  her  uses  and  benefit,  and  presumably  by 
her  personal  act  or  consent. — First  Nat.  Bank  v.  Nelson, 
106  Ala.  535. 

2.  Prior  to  the  enactment  of  section  2349  of  the  Code  of 
1886  there  was  an  incapacity  in  the  wife  to  create  a  mort- 
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gage  on  her  separate  estate  for  any  purpose. — 3 
Brick.  Dig.  553,  §§152-3  ;  Northington v .  Faber.  52  Ala.  45  ; 
Curry  v,  Amer  F,  L.  M,  Co,,  107  Ala.  429.  The  present 
law  gives  the  wife  all  the  capacity  of  a  feme  sole — relieves 
her  of  all  the  common  law  disabilities  of  her  status  as  to 
power  to  contract ;  but,  to  avoid  the  abuse  of  the  marital 
relations,  provides  that  she  ''shall  not  directly  or  indi- 
rectly become  the  surety  of  the  husband." — Code  of 
1886,  §  2349 ;  Miller  v.  Shields,  8  L.  R.  A.  406. 

3.  The  burden  was  on  the  defendant  to  show  that 
neither  she  nor  her  estate  had  the  benefit  of  the  con- 
sideration.— Miller  v.  Shields,  8  L.  R.  A.  410  ;  Johnson  v. 
Jouchert,  8  L.  R.  A.  795. 

4.  In  this  case,  if  the  debt  be  taken  as  a  loan  to  Ihe 
husband,  she  was  well  aware  that  the  loan  was  made  on 
the  security  of  her  land,  represented  as  being  his.  If 
she  signed  the  papers  to  obtain  the  money  herself,  and 
did  obtain  and  use  it,  there  is,  of  course,  an  end  of  the 
case  in  favor  of  the  plaintiff.  If  she  intended  to  sign 
onlj'-  as  surety  for  her  husband,  she  knew  a  fraud  was 
being  perpetrated  by  him  to  obtain  the  money  and  assis- 
ted him  therein,  and  having  in  addition  received  all  the 
benefit  of  the  transaction,  is  estopped  to  hold  the  money 
and  repudiate  the  mortgage. —  Woodstock  v,  Fullemvider, 
87  Ala.  584 ;  Dickerson  v.  Colgrove,  100  U.  S.  578 ;  Currij 
V,  Ainer,  F,  L.  i/.  Co.,  107  Ala.  429;  Wilder  v.  Wilder, 
89  Ala.  414. 

G.  L.  Comer,  contra. — The  court  below  did  not  err  in 
giving  the  afHrmative  charge  in  favor  of  the  defendant 
E.  E.  Stephens,  as  same  was  asked  for  in  writing.  The 
debt  for  which  the  mortgage  was  given  was  the  debt  of 
J.  W.  Stephens,  the  husband  of  said  E.  E.  Stephens. 
The  lands  upon  which  the  mortgage  was  given  to  secure 
said  debt  of  J.  W.  Stephens  belonged  to  said  E.  E. 
Stephens,  and  said  E.  E.  Stephens  was  only  security 
for  her  said  husband  for  said  debt. — Code  of  1886,  §§ 
2604,   2349;  McNeil  v,  Davis  &  Son,,  105  Ala.  657. 

HARALSON,  J. — The  court,  on  the  disclaimer  of  J. 
W.  Stephens,  gave  judgment  against  him,  but  E.  E. 
Stephens,  his  wife,  defended  on  the  ground  that  the  land 
sued  for  was  hers,  as  her  statutory  separate  estate ;  that 
the  mortgage  debt  was  that  of  her  husband,  and  that 
Vol.  114. 
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slie  is  and  was  a  mere  surety  on  said  debt  for  lier  lius- 
band,  and  that  it  and  tlie  mortgage  on  her  land,  were  of 
no  force  and  effect,  and  void  as  to  her. 

That  the  land  was  her  statutory  separate  estate,  and 
did  not  belong  to  her  husband,  at  the  time  of  the  execu- 
tion of  said  note  and  mortgage,  is  not  denied.  Her 
title  to  the  land  was  of  record. 

If  it  be  true,  that  Mrs.  Stephens  executed  these  papers 
merely  as  the  surety  of  her  said  husband,  the  act  was 
one  forbidden  by  statute  to  be  done,  was  illegal  and  void 
as  to  her.  The  Code  in  terms  (§  2349)  declares  that 
*  'the  wife  shall  not,  directly  or  indirectly,  become  the 
surety  for  her  husband."  Being  an  act  forbidden  by 
statute  to  be  done,  the  note  on  which  the  wife  becomes 
surety  for  her  husband  and  a  mortgage  by  her  of  her 
statutory  separate  estate  to  secure  tlie  debt  are  void. — 
Hawkins  v.  Ross,  100  Ala.  459;  McNeil  v.  Davis,  105 
Ala.  667;  Lansden  v.  Bone,  90  Ala.  446;  Dudley  v.  Col- 
lier,  87  Ala.  431 ;  Robertson  v.  Hayes,  83  Ala.  291 ;  Heard 
V.  Hicks,  82  Ala.  484. 

The  evidence  shows,  without  any  conflict,  that  the 
husband  of  Mrs.  Stephens  applied  for  and  conducted  all 
the  negotiations  for  tliis  loan  and  procured  it  to  be  made. 
The  debt  as  contracted  was  his.  Tlie  purpose  for  which 
he  needed  the  money  was  not  disclosed.  He  represented 
that  the  land  he  proposed  to  mortgage  to  secure  the  debt 
was  his  own.  The  wife  joined  him  in  tlie  execution  of 
the  note  and  mortgage.  So  far  as  appears,  she  Icnew 
nothing  of  the  transaction,  and  nothing  was  done  or  said 
by  her,  to  indicate  that  the  money  was  for  her  or  her 
purposes,  or  that  she  authorized  her  husband  to  act  as 
her  agent  in  the  premises,  or  that  she  had  any  purpose 
to  deceive  or  defraud  the  lender,  or  that  she  signed  the 
papers  otherwise  than  as  a  mere  surety.  There  was 
nothing  to  show  that  it  was  her  independent  transaction, 
and  that  the  husband  was  her  surety,  or  signed  the  pa- 
pers merely  to  express  his  assent  and  concurrence  for  her 
to  contract. 

It  is  said  that  she  joined  her  husband  in  drawing  a 
draft  on  parties  in  New  Orleans  for  the  amount  of  the 
money  loaned,  for  which  she  and  he  had  given  their 
notes  and  mortgage.  This  draft  was  drawn,  in  the  man- 
ner it  was,  as  appears,  by  Long's  directions,  who  was 
the  agent  in  procuring  the  loan,  for  which  draft,  after  it 
16 
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was  drawn  and  delivered  to  Long,  he  gave  J.  W.  Ste- 
phens, the  husband,  his  check  on  a  bank  in  Eufaula  for 
the  amount.  Tliis  indicates  nothing  as  to  the  character 
in  which  Mrs.  Stephens  executed  said  papers;  and  cer- 
tainly not,  that  she  was  the  principal  in  the  transaction. 

It  is  said  again,  that  the  money  borrowed  was  used  to 
improve  and  cultivate  the  lands  sued  for.  That  fact, 
however,  would  not  validate  the  notes  and  mortgage,  if 
invalid  in  their  inception,  on  account  of  the  wife  having 
signed  them  as  surety.  In  Wardsworth  v.  Hodge,  88  Ala. 
506, — a  case  to  enforce  a  mechanic's  lien  on  a  wife's  land, 
where  the  debt  for  the  materials  was  contracted  by  the 
husband, — it  was  held,  that  credit  having  been  given  to 
him  solely,  he  alone  was  bound,  although  it  appeared 
that  the  wife  knew  that  the  building  and  improvements 
were  in  process  of  erection  on  her  land,  and  said  nothing, 
and  that  she  and  other  members  of  the  family  afterwards 
occupied  the  building  as  a  dwelling.  Again  in  Hawkins 
Lumber  Co.  v.  Broum,  100  Ala.  217,  we  held,  that  when 
lumber  was  purchased  by  the  husband  in  his  own  name, 
and  not  as  agent  of  his  wife,  and  was  used  in  improving 
his  wife's  property,  an  estoppel  could  not  be  invoked 
against  the  wife,  when  there  had  been  no  misconduct  on 
her  part,  nor  false  misrepresentations  by  the  husband  of 
which  she  had  knowledge,  or  unless  he  contracted  as  her 
agent,  and  she  with  knowledge  of  that  fact,  acquiesced 
or  gave  countenance  to  the  exercise  by  him  of  such 
authority  as  her  agent. 

It  is  shown  that  the  defendant  pleaded  three  pleas ; 
not  guilty  and  two  special  pleas  which  are  copied  in  the 
abstract,  in  which  she  set  out  that  the  land  was  her 
statutory  separate  estate,  that  the  debt  evidenced  thereby 
was  that  of  her  husband,  and  that  she  was  and  is  the 
surety  therefor. 

The  only  appropriate  plea  in  an  action  of  this  kind  is 
*'not  guilty,"  under  which  a  defendant  may  introduce 
any  evidence  which  will  bar  plaintiff's  right  of  recovery ; 
and  it  is  the  only  plea  on  which  the  plaintiff  can  be  re- 
quired to  take  issue. — Code  of  1886,  §  2698;  Bynum  v. 
Gold,  106  Ala.  427.  Under  the  facts  of  the  case,  the 
legal  title  to  the  land  sued  for,  by  the  mortgage  executed 
by  Mrs.  E.  E.  Stephens,  became  divested  out  of  her,  and 
invested  in  the  mortgagee.  On  foreclosure  of  the  same, 
and  purchase  by  the  plaintiff  below,  and   conveyance  of 
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the  property  to  him  by  the  mortgagee,  he  became  in- 
vested with  the  legal  title.  The  note  and  mortgage  did 
not  disclose  on  their  face,  that  Mrs.  Stephens  was  the 
surety  of  her  husband  for  the  debt  to  secure  which  they 
were  given,  but  that  fact  appeared  alone  by  extrinsic 
evidence.  Such  extrinsic  proof  was  not  competent  to  be 
made;  to  avoid  the  legal  title  of  the  plaintiff,  and  the 
wife's  only  remedy  to  avoid  it  was  in  equity. 

The  two  special  pleas  tendered  an  immaterial  issue. 
They  would  have  been  stricken  on  motion  of  plaintiff. 
But  the  plaintiff  raised  no  objection  to  them  in  any 
form,  so  far  as  appears.  He  took  issue  and  the  case 
was  tried  upon  them .  The  defense  set  up  in  them  was 
proved,  and  the  defendant  was  entitled  to  the  general 
charge,  as  given,  on  them.  When  parties  go  to  trial  on 
an  immaterial  issue,  if  the  truth  of  the  averment  pleaded 
in  bar  or  preclusion  be  established,  this  must  control  the 
finding  and  the  judgment,  irrespective  of  the  inquiry 
whether  or  not  it  raised  the  question  of  merit  in  the  con- 
tention.—TFm^^r  &  Loeb  V.  Pool,  100  Ala.  503,  506 ;  Tay- 
lor V.  Smith,  104  Ala.  538. 

Affirmed. 


Woodward  Iron  Co.  v.  Andrews. 

Action  by  Employe  to  recover  Damages  for  Personal 
Injuries. 

1.  Pleading;  error  in  overruling  demurrer  to  count  of  complaint  with- 
out injury,  when  affirmative  charges  given  on  said  count. — The  overruling 
of  demurrers  to  certain  counts  of  a  complaint,  if  erroneous,  is  error 
without  injui-y,  if  the  court  subsequently  gives  the  general  affirma- 
tive charge  for  defendant  on  each  of  such  counts. 

2.  Same ;  contributory  negligence ;  when  sustaining  demurrer  to  pleas  set- 
ting it  up  not  prejudicial  to  defendant. — Where  in  an  action  by  an  em- 
ploy 6  against  his  employer  to  recover  damages  for  personal  in  juries, sus- 
tained by  reason  of  the  negligence  of  defendant  or  of  its  other  em- 
ployes, the  defendant  files  special  pleas  setting  up  as  a  bar  to  recovery 
contributory  negligence  on  the  part  of  plaintiff,  alleging  the  facts 
showing  such  negligence  arising  fr<»m  danger  incurred  by  plaintiff  at 
the  time  of  his  injury,  it  is  no  prejudice  to  the  defendant  to  be  forced, 
by  reason  of  demurrei*8  to  its  special  pleas  being  sustained,  to  amend 


Digitized  by  VjOOQ IC 


244  SUPKEME  COURT  [Nov.  Term, 

[Woodward  Iron  Co.  v.  Andrews.] 

each  of  them  by  adding  an  averment  to  the  efifect  that  the  danger, 
described  in  the  pleas  and  which  it  was  averred  therein  the  plaintiff 
voluntarily  incurred  and  in  consequence  suffered  the  injuries  com- 
plained of,  "was  ^o  great  that  a  man  of  ordinary  prudence  would  not 
have  incurred  it  •/*  since,  in  order  to  make  the  defense  of  contributory 
negligence  good,  it  was  upon  the  defendant  to  show  that  a  man  of 
ordinai-y  prudence  and  care  would  not  voluntarily  have  acted  a§  plain- 
tiff did  in  the  particular  instance,  and,  therefore,  by  the  averment, 
added  by  amendment,  the  defendant  lost  nothing,  nor  were  new  bur- 
dens of  proof  put  upon  it. 

3.  Evidence;  when  error  without  injury  to  exclude  particular  wardi 
used. — ^In  an  action  by  an  employ^  against  his  employer  to  recover 
damages  for  personal  injuries  caused  by  a  collision  on  defendant's 
railroad,  when  the  issue  was  whether  the  engineer  in  charge  of  de- 
fendant's engine,  which  was  in  the  collision,  sounded  the  whistle  of 
his  engine  at  the  time  and  place  of  the  accident,  and  two  of  the  wit- 
nesses testify  that  they  heai-d  the  whistle  then  and  there,  and  that  one 
of  them  called  the  other's  attention  to  the  blowing  of  the  whistle  at 
the  time,  the  particular  woixis  used  by  such  witness,  in  calling  the 
attention  to  the  sounding  of  the  whistle  are  immaterial,  and  the  ex- 
clusion of  evidence  as  to  the  particular  woixJs  used,  if  error  at  all,  is 
error  without  injury. 

4.  Negligence  of  section  foreman ;  when  actionahU. — When  a  section 
foreman,  with  his  track  hands,  boai-ds  a  hand-car,  and  coming  into  the 
defendant  company's  yard,  runs  his  hand-car  along  a  track  on  which 
the  company's  switch  or  yard  engine  is  accustomed  to  be  running  at  all 
times,  without  regaixi  to  schedule,  and  which  track  at  the  time  is  so 
covered  and  obscured  by  smoke,  as  is  often  the  case,  that  a  train  or 
engine  can  not  be  seen  coming  into  the  smoke  from  the  opposite  di- 
rection, and  without  stopping  to  see  whether  an  engine  or  train  is 
coming  from  the  opposite  direction,  or  without  sending  a  flagman 
ahead  of  the  hand -car  to  avert  or  prevent  any  danger  that  might  arise 
therefrom,  said  foreman  continues  through  the  smoke  at  a  rapid  rate 
of  speed,  and  there  results  a  collision  with  a  switch  engine  causing 
personal  injuries  to  the  section  men  on  the  hand-car,  such  foreman  is 
guilty  of  negligence,  for  which  the  company  is  liable  at  the  suit  of 
those  injured. 

5.  Negligence ;  Employers^  Liability  Act ;  ivhen  employ^  does  not  as- 
sume risk. — In  an  action  by  an  employ^  against  an  employer  to  re- 
cover damages  for  personal  injuries  received  while  in  defendant's  ser- 
vice, where  the  plaintiff  in  separate  counts  of  the  complaint  counts 
upon  the  negligence  of  one  to  whom  defendant  had  entrusted  super- 
intendence, while  in  the  exercise  of  such  superintendence,  and  of  a 
person  in  the  employment  of  defendant  to  whose  oi-ders  he  was  bound 
to  conform  and  did  conform,  and  of  a  person  in  the  employment  of 
defendant  and  who  was  in  charge  and  control  of  an  engine,  cars,  Ac, 
under  sub-divisions  2,  3  and  5,  respectively,  of  the  Employers'  Liabil- 
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ity  Act  (Code  of  1886,  $  2590),  the  plaintiff  does  not,  and  can  not  be 
held,  to  assume  the  risk  incident  to  the  negligence  of  either  of  the 
persons  described  in  the  respective  counts. 

6.  Same ;  when  contributory  negligence  not  shown ;  exercise  of  judgment 
by  employs. — When  by  the  negligence  of  an  employer,  or  those  for 
whom  he  is  responsible,  an  employ 6  is  suddenly  placed  in  a  position 
of  extreme  peril,  and  thereupon  does  an  act,  or  omits  to  do  an  act, 
which  under  the  circumstances  then  pending  and  known  to  him  he 
might  reasonably  think  proper,  but  which  those  who  have  a  knowl- 
edge of  all  the  facts,  and  time  to  consider  them,  ai*e  able  to  see  was 
not  in  fact  the  best,  upon  an  injury  resulting  to  such  employ^,  it  can 
not  be  said  that  under  the  circumstances  said  employ 4  was,  as  a  matter 
of  law,  guilty  of  negligence  which  proximately  contributed  to  his 
injury. 

7.  Same ;  when  contributory  negligence  a  question  for  the  jury  and  not 
the  court ;  case  at  bar. — In  an  action  by  an  employ^  against  his  em- 
ployer to  recover  damages  for  personal  injuries,  the  following  facts 
were  shown :  The  plaintiff  was  a  section  man  on  defendant's  railroad, 
and  under  the  direction  of  the  section  foreman,  to  whose  orders  he 
was  bound  to  conform,  he  helped  to  propel  a  hand-car  over  a  portion 
of  defendant's  track  covered  by  dense  smoke  which  so  obscured  the 
track  as  to  prevent  trains  coming  from  the  opposite  direction  being 
seen.  The  hand -car  while  being  so  propelled  through  the  smoke  col- 
lided with  a  switch  engine,  and  plaintiff  was  thereby  injured.  The 
usual  precaution  and  care  of  sending  a  flagman  ahead  through  the 
smoke  had  not  been  taken  by  the  section  foreman,  and  the  switch 
engine  was  liable  and  likely  to  be  on  the  track  at  that  point  at  any 
time.  Plaintiff  did  not  realize  the  danger  until  just  before  entering 
the  smoke,  but  he  did  not  ask  the  foreman  to  stop  the  car.  The 
brake  by  which  the  car  could  have  been  stopped  was  where  plaintiff 
could  not  reach  it,  and  was  under  control  of  another  employ^,  and 
the  speed  of  the  car  made  jumping  therefrom  greatly  dangerous. 
Held:  That  the  question  of  whether  plaintiff  was  guilty  of  contributory 
negligence  by  his  omission  to  ask  the  foreman  to  stop  the  car  to  allow 
him  to  get  off,  or  to  take  precautions  against  collision  in  the  smoke, 
was  for  the  jury ;  since,  under  the  circumstances  it  could  not  be  said 
a£  matter  of  law  that  he  was  guilty  of  contributory  negligence. 

Appeal  from  tlie  City  Court  of  Birmingham. 

Tried  before  the  Hon.  William  W.  Wilkbrson. 

This  action  was  brought  by  the  appellee,  James 
Andrews,  against  the  appellant,  the  Woodward  Iron 
Company,  to  recover  damages  for  personal  injuries,  al- 
leged to  have  been  caused  by  reason  of  the  defendant's 
negligence. 

The  complaint  contained  seven  counts.  The  first 
count  of  the  complaint  alleges  the  corporate  character 
aud  busiixeas  of  defendant,  and  that  plaintiff  was  in  its 
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employment  as  a  track  hand  on  its  railroad  and  was  dis- 
charging the  duties  of  his  said  employment,  on  the  lltli 
day  of  January,  1894,  when  he  was  injured.  That  on 
one  side  of  defendant's  railroad  track,  and  within  a  few 
feet  thereof,  there  was  then  and  there  a  continuous  line 
of  coke  ovens,  between  150  and  250  yards  long,  operated 
by  defendant,  and  that  the  smoke  from  said  ovens,  when 
it  was  being  blown  by  the  wind  towards  said  track,  was 
so  dense  that  one  on  said  track  and  opposite  to  said 
ovens  could  not  see  an  engine,  car  or  train  of  cars  ap- 
proaching him  on  said  track  from  the  opposite  direction, 
in  time  to  avoid  being  injured  by  the  same.  That  on 
the  day  and  year  aforesaid,  while  plaintiff  was  employed 
by  defendant  as  aforesaid,  and  was  discharging  the 
duties  required  of  him  in  said  employment,  it  became 
and  w^as  necessary  for  him  in  discharging  his  duties,  to 
go  on  a  hand-car  with  other  employes  of  defendant,  on 
said  railroad  track  from  defendant's  coal  mine  to  its 
furnaces,  and  that  while  he  was  on  said  hand-car,  and 
was  passing  by  and  opposite  to  said  coke  ovens,  and  the 
smoke  was  being  blown  by  the  wind  towards  said  track, 
and  was  so  dense  that  an  engine  and  train  of  cars  ap- 
proaching them  from  the  opposite  direction  could  not  be 
seen  by  them  in  time  for  them  to  avoid  being  injured  by 
the  same,  an  engine  and  train  of  cars  of  defendant  pro- 
pelled by  steam  and  coming  from  the  opposite  direction, 
without  any  signal  of  its  approach  being  given  by  ring- 
ing the  bell,  blowing  the  whistle  or  otherwise,  struck 
said  hand-car,  with  great  force  and  violence,  and  thereby 
injured  plaintiff,  to  his  damage,  &c.  In  this  count  it  is 
alleged  that  plaintifi''s  injuries  were  caused  by  the  neg- 
ligence of  the  engineer  in  charge  of  said  engine,  in  run- 
ning said  engine  and  train  along  and  opposite  to  said 
coke  ovens  and  through  said  smoke,  without  giving  any 
signals  of  its  approach  by  ringing  the  bell  or  blowing 
the  whistle  or  otherwise,  and  that  said  engineer  Was 
then  and  there  in  the  employment  of  the  defendant  and 
had  charge  of  said  engine. 

The  second  count  of  the  complaint  is  like  the  first, 
except  that  it  alleges,  that  at  the  time  of  the  injuries, 
the  hand-car,  plaintiff  and  other  employes  were  all  under 
the  superintendence  of  one  J.  V.  Neal,  who  was  in  the 
service  of  defendant  and  intrusted  by  if  wath  such 
superintendence  and  w^as  in  the  exercise  of  such  super- 
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intendence,  and  that  the  injuries  were  caused  by  the 
negligence  of  said  Neal,  in  causing  said  hand-car  to  be 
run  on  said  track  opposite  to  said  ovens,  and  into  said 
smoke,  without  stopping  to  look,  and  without  taking 
any  precaution  whatever,  to  ascertain  whether  or  not  an 
engine  or  train  of  cars  was  approaching  from  the  opposite 
direction. 

The  third  count  is  like  the  second,  except  that  it  al- 
leges that  at  the  time  of  the  injuries,  the  hand-car,  plain- 
tiff and  other  employes  were  .in  charge  of  and  under  the 
control  of  one  Neal,  &c.,  and  that  the  injuries  were 
caused  by  his  negligence,  in  causing  said  hand-car  to  be 
run  on  said  track,  opposite  to  said  ovens  and  into  said 
smoke,  without  stopping,  &c. 

The  fourth  count  is  like  the  first,  except  it  alleges  that 
the  injuries  were  caused  by  the  negligence  of  persons  in 
charge  of  said  engine  and  train,  &c.,  in  running  the 
same  backwards  on  said  track,  and  through  said  smoke, 
without  giving  any  signal,  &c. 

The  fifth  count  is  like  the  third,  except  that  it  alleges 
that  the  injuries  were  caused  by  the  willfulness  and 
wanton  negligence  of  said  Neal,  who  had  charge  and 
control,  &c. 

The  sixth  count  is  like  the  third,  except  that  it  alleges 
that  at  the  time  the  injuries  were  received,  plaintiff  and 
the  other  employes  were  under  the  orders  and  direction 
of  said  Neal,  &c.,  and  that  the  injuries  resulted  from 
plaintiff  having  conformed  to  his  orders,  &c. 

The  seventh  count  is  like  the  first,  except  that  it  al- 
leges that  the  injuries  were  caused  by  the  wanton  negli- 
gence of  the  engineer  in  charge  of  said  engine,  &c. 

Defendant  demurred  separately  to  the  seventh  count 
and  to  the  fifth  count  of  the  complaint,  and  its  demurrers 
were  overruled. 

The  defendant  pleaded  the  general  issue  and  several 
special  pleas,  in  which  there  was  set  up  the  defense  of 
contributory  negligence  on  the  part  of  the  plaintiff,  in 
that  he  remained  on  the  hand-car  after  the  danger  and 
peril  were  imminent,  and  thereby  voluntarily  submitted 
himself  to  such  danger.  To  each  of  these  pleas  the 
plaintiff  demurred,  which  demurrer  was  sustained,  ex- 
cept as  to  the  plea  to  the  sixth  count.  Thereupon  the 
defendant  amended  each  of  his  pleas  by  inserting  therein 
the  averment:     "That  the  danger  was  so  great  that  a 


Digitized  by  VjOOQ IC 


248  SUPREME  COURT  [Nov.  Term, 

[Woodwai*d  Iron  Go.  v.  Andrews.] 

man  of  ordinary  prudence  would  not  have  incurred  it  ;*' 
and  the  same  demurrers  refiled  to  each  of  said  pleas,  as 
amended,  were  overruled.  Issue  was  joined  on  the  gen- 
eral issue  and  said  special  pleas  as  amended. 

The  testimony  for  plaintiff  shows  that  on  the  11th  of 
January,  1894,  he  was  in  the  employment  of  defendant 
as  a  track  hand  on  its  railroad,  and  that  in  discharge  of 
the  duties  of  his  employment  he  was  coming  with  other 
hands,  in  charge  of  and  under  the  orders  and  superin- 
tendence of  J.  V.  Neal,  who  was  in  the  employment  of 
defendant,  on  a  hand-car  of  defendant,  and  on  its  rail- 
road track  from  Dolomite  to  defendant's  furnace.  That 
near  the  furnace  there  was  a  line  of  coke  ovens  along  the 
side  of  its  railroad  track  and  not  more  than  three  or  four 
yards  from  it,  and  about  200  or  250  yards  long ;  that  the 
smoke  from  the  ovens  was  being  blown  by  the  wind 
across  the  railroad  track,  and  was  so  dense,  that  one 
could  not  see  through  it.  That  the  hand-car  was  run- 
ning rapidly — faster  than  a  man  could  run — and  when 
it  got  about  half  way  between  the  upper  and  lower  end 
of  the  coke  ovens,  it  was  struck  with  great  force  and 
violence,  by  a  car  of  defendant  being  propelled  ahead  of 
a  locomotive  engine ;  that  on  account  of  the  density  of 
the  smoke,  plaintiff  did  not  see  the  car  or  engine  till  it 
was  right  at  him,  and  he  could  not  do  anything  before 
he  was  struck  senseless ;  and  that  he  did  not  hear  any 
bell  ring  or  whistle  blow,  or  the  engine,  and  that  out  of 
the  five  men  on  the  hand-car  only  two  escaped  with  their 
lives. 

The  evidence  for  the  defendant  tended  to  show  that 
Ritchie,  who  was  the  engineer  of  the  train  that  struck 
the  hand-car,  blew  his  whistle  as  he  entered  the  cloud  of 
smoke,  which  hovered  over  the  track  ;  and  just  as  he  was 
emerging  therefrom.  The  evidence  was  conflicting  as 
to  whether  it  was  the  custom  of  the  foreman  of  the  squad, 
of  which  the  plaintiff  was  one,  to  take  precautions 
against  engines  and  trains  coming  through  the  smoke 
in  an  opposite  direction,  by  sending  flagmen  ahead. 

During  the  examination  of  one  Donehoo  as  a  witness, 
he  testified  that  he  heard  Ritchie,  the  engineer,  blow 
the  whistle  just  before  the  accident  complained  of  oc- 
curred, and  that  he  and  one  Woodward,  who  was  also 
in  the  employ  of  defendant,  were  standing  together,  and 
commented  upon  the  blowing  of  the  whistle  by  Ritchie « 
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Thereupon  the  witness  was  asked  by  the  defendant : 
"What  Woodward  said  to  him  about  Ritchie  blowing 
the  whistle?"  The  plaintiff  objected  to  this  question, 
the  court  sustained  the  objection,  and  the  defendant 
duly  excepted.  The  other  facts  of  the  case  are  sufficient- 
ly stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  defend- 
ant requested  the  court  to  give  the  general  affirmative 
charge  in  his  behalf,  upon  each  of  the  counts.  The 
court  gave  the  general  affirmative  charge  as  to  the  fifth 
and  seventh  counts  of  the  complaint,  and  refused  to  give 
it  as  to  the  other  counts  ;  and  to  the  refusal  to  give  each 
of  these  charges,  as  asked,  defendant  separately  except- 
ed. Thereupon  the  defendant  requested  the  court 
to  give  to  the  jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to  give  each  of 
them  as  asked  :  (8.)  "If  the  jury  believe  the  evidence, 
they  must  find  for  the  defendant  upon  the  plea  of  con- 
tributory negligence."  (12.)  *'If  the  jury  believe  from 
the  evidence  that,  at  the  place  where  plaintiff  received 
his  injuries,  the  defendant's  railroad  was  obscured  by 
smoke ;  that  it  was  within  the  yard  limits  of  defendant's 
furnace ;  that  at  all  hours  of  the  day  it  was  usual  for 
engines  to  be  switching  cars  from  the  main  track  onto 
the  side  track,  including  the  coke  oven  tracks  ;  that  the 
plaintiff  knew  these  facts,  and  also  knew  that  it  was 
usual  and  customary  for  the  foreman  of  the  hand-car 
when  coming  to  the  furnace  from  the  direction  of  Dolo- 
mite to  stop  said  car  before  entering  the  smoke,  and  to 
send  a  flagman  ahead  for  protection  against  a  collision 
with  an  engine  or  train  on  said  track,  and  that  in  this 
instance  no  such  precaution  was  observed,  and  nothing 
was  said  to  J.  V.  Neal  about  stopping  the  hand-car,  or 
about  stopping  and  letting  plaintiff  get  off  of  the  car, 
but  the  plaintiff  voluntarily  rode  on  into  said  smoke, 
without  asking  said  Neal  to  let  him  off  of  said  car,  and 
without  making  any  effort  to  avoid  the  danger  of  riding 
through  said  smoke  ;  then  the  court  charges  you  as  a  mat- 
ter of  law  that  plaintiff  was  guilty  of  negligence  therein." 
(16.)  "If  the  jury  believe  from  the  evidence  that,  at  the 
place  where  the  plaintiff  received  his  injuries,  the  track 
of  defendant's  railroad  was  obscured  by  smoke ;  that  it 
was  within  the  yard  limits  of  defendant's  furnjice  ;  that 
at  all  hours  of  the  day  it  was  usual  for  engines  to  be 
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switching  cars  from  the  main  track  on  to  the  side  tracks, 
including  the  coke  oven  tracks  ;  that  the  plaintiff  knew 
these  facts,  and  also  knew  that  it  was  usual  and  custom- 
ary for  the  foreman  of  the  hand-car  when  coming  to  the 
furnace  from  the  direction  of  Dolomite  to  stop  said  car 
before  entering  the  smoke,  and  to  send  a  flagman  ahead 
for  protection  against  collision  with  an  engine  or  train 
on  said  track  ;  and  that  in  this  instance  no  such  precau- 
tion was  observed,  and  nothing  was  said  to  J.  V.  Neal 
by  plaintiff  about  stopping  the  hand-car,  or  about  stop- 
ping it  and  letting  the  plaintiff  get  off  of  the  car,  but 
that  plaintiff  voluntarily  rode  on  into  said  smoke,  when 
it  was  obviously  dangerous  for  him  to  do  so,  then  the 
court  charges  you  that  the  plaintiff  was  guilty  of  negli- 
gence therein." 

There  were  verdict  and  judgment  for  the  plaintiff,  as- 
sessing his  damages  at  $1,500.  The  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

James  E.  Webb,  for  appellant. — 1.  The  court  erred  in 
overruling  the  defendant's  demurrers  to  the  fifth  count, 
as  amended,  which  constitutes  the  first  assignment  of 
error.  The  negligence  with  whicli  the  defendant  is 
charged  in  the  fifth  count  is  that  Neal  wantonly,  recklessly 
and  negligently  caused  said  hand-car  to  run  into  said 
smoke  and  that  plaintiff's  injuries  were  caused  by  the 
wantonness ,  recklessness  and  negligence  of  said  Neal .  1  n 
one  count,  the  pleader  has  embraced  a  charge  of  wanton 
injury,  and  also  of  negligence.  Wanton  or  willful  and 
intentional  injury  cannot  be  united  in  one  and  the  same 
count  of  the  complaint. —  Verner  v,A.  G,  S,  R.  R.  Co.y 
103  Ala.  574;  K.  C,  M.  &  B.  R,  R,  Co.  v.  Crocker,  % 
Ala.  412 ;  L.  (fc  .V.  72.  R,  Co.  v.  Markee,  103  Ala.  160; 
Strimjer  v.  Ala.  Min.  R.  R,  Co.,  99  Ala*.  397.  The  aver- 
ment that  Neal  was  guilty  of  recklessness  and  negligence, 
as  well  as  of  wantoness,  is  an  averment  of  willful  injury 
and  simple  negligence.     Authorities  supra. 

2.  The  court  erred  in  sustaining  the  demurrers  to  the 
pleas  numbered  2,  3,  4,  8  and  9.  The  question  pre- 
sented by  such  ruling  is,  whether  the  facts  averred 
show  per  sc,  that  the  defendant  was  guilty  of  negligence. 
The  objection  urged  to  each  of  those  pleas  was  that  they 
did  not  contain  an  averment  that  the  danger  was  so 
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great  that  a  man  of  ordinary  prudence  would  not  have 
incurred  it.  After  an  amendment  containing  that  aver- 
ment was  inserted,  the  court  overruled  the  demurrer  to 
each  of  said  pleas.  It  was  not  a  question  for  the  jury- 
to  decide,  the  facts  averred  being  established,  but  for 
the  court  to  sav  whether  or  not  the  action  was  negligent. 
R.  &  D.  R,  R.  "Co.  V.  Hammond,  93  Ala.  184.  The  facts 
averred  in  each  of  the  pleas  to  which  the  demurrers 
were  sustained  show  that  it  was  obviously  dangerous 
for  the  plaintiff  to  ride  into  and  through  the  smoke, 
without  some  precaution  being  taken  to  protect  those 
on  the  hand-car  from  collision  with  trains  ;  and  custom 
can  not  excuse  such  negligence. — Andrews  v.  Bir.  Min. 
R.  R.  Co.,  99  Ala.  440 ;  Warden  v.  L.  &  N.  R.  R.  Co.,  94 
Ala.  277  ]  L.&N.  R.  R.  Co.  v.  Stutts,  105  Ala.  368 ;-  K. 
C,  M.  &  B.  R.  R.  Co.  V.  Burton,  97  Ala.  258 ;  Smith  v. 
Car  Works,  60  Mich.  509 ;  Bailev's  Master  &  Servant, 
163,  164,181. 

3.  The  court  eri'ed  in  sustaining  plaintiff's  demurrer 
to  the  10th  plea.  The  plea  avers  all  the  facts  necessary 
to  show  that  the  danger  was  obvious,  and  that  it  was  so 
great  that  an  ordinarily  prudent  man  would  not  have 
incurred  it.— L.  &  N.  R.  R.  Co.  v.  Webb,  90  Ala.  185; 
Ga.  Pac.R.  Co.  v.  Lee,  92  Ala.  271;  R.&D.R.R.  Co.  v. 
Hammond,  93  Ala.  184. 

4.  The  court  erred  in  refusing  to  allow  the  witness 
Donohoo  to  tell  what  A.  H.  Woodward  said  to  him 
about  Ritchie  blowing  the  whistle  at  the  time  the  whistle 
was  blowing.  It  was  a  part  of  the  res  gestae  ;  it  was  not 
a  warranty  of  a  past  event.  The  question  raised  by  the 
averments  of  negligence  made  in  the  first  and  fourth 
counts  was  that  Ritchie  did  not  blow  the  whistle.  Any- 
thing that  occurred,  or  that  was  said,  at  the  time  of  the 
blowing,  having  reference  to  it,  was  a  part  of  the  res 
gestae,  and  as  such  admissible. — L.  &  N.  R.  R.  Co.  v. 
Pearson,  97  Ala.  215  ;  R.  &  D.  R.  R.  Co.  v.  Hammsnd,  93 
Ala,  185;  A.  G.  S.  R.  R.  Co.  v.  Hawk,  72  Ala.  117; 
Leaheij  v.  R.  R.  Co.,  10  Amer.  St.  Rep.  300;  Kleiberv. 
People's  R.  Co.,  17  S.  W.  Rep.  946;  Bragg  v.  Masne,  38 
Ala.  89;  People  v.  Vernon,  95  Amer.  Dec.  53,  note;  1 
Greenl.  on  Evidence,  §  108. 

5.  The  court  erred  in  giving  the  general  affirmative 
charge  requested  by  the  defendant,  instructing  the  jury 
that  the  plaintiff  was  guilty  of  contributory  negligence. 
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The  plaintiff  did  not  deny  that  the  custom  wns  generally 
to  stop  and  flag  in,  but  he  sought  to  excuse  not  doing  so 
by  trying  to  show  that  the  car  was  immediately  behind 
the  coal  train.  This  is  his  only  excuse.  If  the  custom 
did  not  exist,  and  was  not  binding,  then  Neal  was  not 
negligent;  and  defendant's  general  charge  on  2d,  3d, 
4th  and  6th  counts  should  have  been  given.  If  Neal 
was  negligent,  it  was  because  the  danger  was  obvious 
to  him  who  had  only  been  in  the  position  one  week. 
Custom  can  not  excuse  negligence. —  Warden  v.  L.  &  N. 
R,  E,  Co.,  94  Ala.  277 ;  Afidrews  v.  Bir.  Min.  R.  R.  Co,, 
99  Ala.  440. 

Lane  &  White,  contra, — 1.  The  demurrers  to  the  de- 
fendant's special  pleas  were  properly  sustained.  The 
facts  stated  in  none  of  these  pleas  were  sufficient  to  con- 
stitute contributory  negligence.  The  amendment  to 
these  pleas,  to-wit,  '*that  the  danger  was  so  great  that  a 
man  of  ordinary  prudence  would  not  have  incurred  it," 
was  necessary  to  charge  contributory  negligence  on  the 
part  of  appellee  under  each  and  every  count  of  the 
complaint. — R,  R.  Co.  v.  George,  94  Ala.  199  ;  R.  R.  Co. 
V.  Walters,  91  Ala.  435;  R.  R.  Co.  v.  Orr,  91  Ala.  548; 
Wilson  V.  R.  R.  Co.,  85  Ala.  269 ;  R.  R,  Co.  v.  Holkorn, 
84  Ala.  133;  Eureka  Co.  v.  Bass,  81  Ala.  200;  Wood's 
Master  &  Servant,  (2ded.),  §§  385,  387;  Patterson  v. 
R.  R.  Co.,  76  Pa.  St.  389,  s.  c.  18  Amer.  Rep.  412 ;  4 
Amer.  &  Eng.  Encyc.  of  Law,  845,  846,  note;  848, 
note. 

It  is  not  contributory  negligence,  ;>6t  se,  or  as  matter 
of  law,  to  engage  in  dangerous  work,  and  either  of  said 
plea?  deny  the  negligence  of  the  engineer  or  of  the  fore- 
man of  the  hand-car,  or  avers  facts  that  show  contribu- 
tory negligence  on  the  part  of  the  plaintiff.  Dangerous 
work  must  be  done  in  a  negligent  manner  to  constitute 
contributory  negligence, — R.  R.  Co.  v.  Holborn,  84  Ala. 
133  ;  14  Amer.  &  Eng.  Encyc.  of  Law,  869.  Assuming 
risk  by  an  employe,  does  not  relieve  the  employer  from 
exercising  reasonable  care.  If  the  risks  are  enhanced 
by  his  negligence  or  that  of  his  superintendent^  the  em- 
ployer is  liable. — Flyun  v.  R.  R.  Co.,  47  Amer.  Rep.  99 ; 
Wedgwood  v.  R.  R.  Co.,  41  Wis.  478;  14  Amer.  &  Eng. 
Encyc.  of  Law,  855,  note.  The  statute.  Code  of  1886, 
§  2590,  abrogates  the  common  law  rule  about  the  em- 
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ploye  assuming  known  and  ordinary  risks,  when  injury 
is  caused  by  the  neghgence  of  any  of  the  persons  named 
in  the  statute. — R,  R,  Co.  v.  George,  94  Ala.  218  ;  Wilson 
T.  i?.  R.  Co,,  85  Ala.' 269. 

2.  Every  count  of  the  complaint  shows  that  the  hand- 
car was  in  motion  when  plaintiff  was  injured;  and  as 
alleged  in  the  demurrer,  neither  of  these  pleas  shows 
how  he  could  have  stopped  it  or  gotten  off  with  safety, 
or  how  he  voluntarily  submitted  to  the  alleged  danger. 
For  these  causes,  these  pleas  are  demurrable. — Wood's 
Master  &  Servant,  §  387 ;  R.  R.  Co.  v.  Crocker,  95  Ala. 
412.  Mere  knowledge  of  danger,  without  opportunity 
to  act,  is  not  negligence. — R.  R.  Co.  v.  Bridges,  86  Ala. 
448  ;  Wilson  v.  R.  R.  Co.,  85  Ala.  269  ;  Seaboard  Manu- 
facturing Co.  V.  Woodson,  94  Ala.  143  ;  s.  c.  89  Ala.  378 ; 
^Rush  V.  R.  R.  Co.,  28  Amer.  &  Eng.  R.  R.  Cas.  484. 

3.  It  is  alleged  in  four  counts  of  the  complaint,  and 
no  where  denied,  that  plaintiff  was  acting  in  charge  of 
and  under  the  orders  and  superintendence  of  a  superior 
in  the  employment  of  defendant.  An  employe  in  such 
case  does  not  act  voluntarily.  Without  negligence,  he 
may  rely  on  the  judgment  of  his  superior  and  obey  his 
orders.  He  is  not  required  to  set  up  his  judgment 
against  that  of  his  superior.  And  if  injured,  the  em- 
ployer is  liable,  unless  the  danger  is  such  that  a  man  of 
ordinary  prudence  would  not  have  incurred  it. — Wood's 
Master  &  Servant,  (2ded.),  §  387;  lb.  §  358;  Cooley 
on  Torts,  (2ded.),  §§  355,  356  ;  R.  R.  Co.  v.  Burton,  97 
Ala.  240,  254  ;  Hawleg  v.  R.  R.  Co.,  82  N.  Y.  370  ;  Devlin 
V.  R.  R.  Co.,  87  Mo.  545,  s.  c.  28  Amer.  &  Eng.  R.  R. 
Cas.  524;  Patterson  v.  R.  R.  Co.,  18  Amer.  Rep.  415; 
Flijnn  V.  R.  R.  Co.,  47  Amer.  Rep.  99  ;  14  Amer.  &  Eng. 
Encyc.  of  Law,  855,  857;  Leivis  v.  Montgomery,  16  So. 
Rep.  34. 

3.  It  was  the  duty  of  appellant  to  make  and  enforce 
rules  and  regiilations  for  tlie  conduct  of  its  business,  for 
the  protection  of  its  employes,  not  only  to  make  them,  but 
to  see  to  it  that  they  were  observed. — R.  R.  Co.  v.  Rich- 
ardson,  100  Ala.  232 ;  R.  R.  Co.  v.  Bridges,  86  Ala.  448 ; 
R.  R.  Co.  V.  McDaniels,  107  U.  S.  454;  Railway  Co.  v. 
Taylor,  18  Amer.  Rep.  626;  R.  R.  Co.  v.  George,  71 
Amer.  Dec.  239 ;  14  Amer.  &  Eng.  Encyc.  of  Law,  886. 

4.  The  testimony  as  well  as  common  knowledge 
teaches  that  it  was  the  duty  of  the  foreman  to  control 
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the  movements  of  the  hand-car  and  the  hands,  and  to 
look  out  for  danger  ahead,  and  thereby  protect  the  hands 
at  the  lever,  and  for  the  hands  to  obey  his  orders,  and  to 
submit  to  his  judgment,  directions  and  authority,  unless 
the  known  danger  of  doing  so,  was  so  great  that  a  rea- 
sonably prudent  man  would  not  do  it. — R,  R,  Co.  v. 
Hammond,  93  Ala.  181 ;  R.  R.  Co.  v.  Crocker,  95  Ala. 
402;  R,  R.  Co.  v.  Dusenherry,  98  Ala.  239;  14  Amer.  <fe 
Eng.  Encyc.  of  Law,  855  and  note. 

5.  Whether  or  not  the  danger  was  such  that  a  man 
of  ordinary  prudence  would  not  have  incurred  it,  and 
whether  or  not  appellee  was  negligent  in  remaining  in 
the  service,  were  questions  for  the  jury. — Eureka  Co.  a.. 
BaR8,  81  Ala.  200;  Wood's  Master  &  Servant,  (2d  ed.), 
389 ;  Patterson  v.  R.  R.  Co.,  18  Amer.  Rep.  412 ;  Hawley 
V.  R.  R.  Co.,  82  N.  Y.  370. 

McCLELLAN,  J. — Two  abstracts  have  been  filed  in 
this  case.  The  first  presented  no  question  in  such  a 
way  as  that  it  could  be  reviewed  by  the  court.  That 
one,  it  appears,  was  withdrawn,  and  another  properly 
presenting  the  rulings  sought  to  be  revised  was  filed. 
But  a  copy  of  the  first  one  was  left  in  the  record,  and 
was  supposed  by  the  court  to  be  the  abstract  upon  which 
the  cause  was  submitted,  the  fact  that  another  had  been 
filed  not  being  known  to  the  court ;  and  upon  this  origi- 
nal abstract  the  judgment  below  was  affirmed  on  the 
ground  that  nothing  for  review  was  shown  by  the  ab- 
stract. On  an  application  for  rehearing,  however,  this 
mistake  is  called  to  the  attention  of  the  court.  A  re- 
hearing is  ordered  ;  and  we  shall  proceed  to  a  considera- 
tion of  the  case  as  presented  by  the  second  abstract. 

If  the  court  erred  in  overruling  the  demurrer  to  the 
5th  and  7th  counts,  the  error  was  without  injury  to  the 
defendant  since  the  general  affimative  charge  was  given 
for  the  defendant  on  each  of  these  counts. 

The  appellant  can  take  nothing  on  account  of  the 
action  of  the  trial  court  in  sustaining  demurrers  to  several 
special  pleas  interposed  by  the  defendant.  These  pleas 
were  intended  to  set  up  contributory  negligence  on  the 
part  of  the  plaintiff  as  a  bar  to  each  of  the  several 
counts.  Wliether  they  were  severally  good  or  bad,  it 
did  not  prejudice  the  defendant  to  have  to  amend  each 
of  them  by  adding  an  averment  to  the  eflFect  that  the 
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danger,  described  by  the  pleas,  and  which  it  was  alleged 
the  plaintiff  voluntarily  incurred  and  in  consequence 
suffered  the  injuries  of  which  he  complains, t^a^  so  great 
that  a  man  of  ordinary  prudence  would  not  have  incurred  it. 
The  statement  of  this  conclusion  upon  the  facts  laid  in 
the  pleas,  or  of  this  characterization  of  the  danger,  if  it  is 
to  be  so  considered,  did  not  impose  any  additional  bur- 
den on  the  defendant.  With  or  without  this  additionial 
averment,  it  was  upon  the  pleader  to  show  a  situation 
of  such  danger  that  the  plaintiff  was  wanting  in  ordi- 
nary care  in  dealing  with  it,  or,  in  other  words,  that  a 
man  of  ordinary  care  and  prudence  would  not  have  vol- 
untarily acted  as  plaintiff  is  alleged  to  have  acted  in 
respect  of  it.  So  that,  as  the  defendant  lost  nothing, 
nor  was  in  anywise  additionally  burdened  by  being  put 
to  this  amendment,  and  as  the  amendment  was  made 
and  the  pleas  with  this  averment  in  them  were  sustained 
by  the  court,  and  a  trial  had  upon  them  in  which  de- 
fendant had  the  full  benefit  of  everything,  that  could 
have  been  of  advantage  to  him  under  the  original  pleas, 
it  is  manifest  that  these  rulings,  whether  correct  or  not, 
did  not  prejudice  it. 

If  it  be  conceded  that  the  proposed  evidence  of 
Donohoo  as  to  what  Woodward  said  to  him  about 
Ritchie's  blowing  the  whistle  should  have  been  received, 
the  error  of  its  exclusion  could  not  have  prejudiced  the 
defendant.  The  issue  was  simply  whether  Ritchie 
sounded  the  whistle  of  his  engine  at  that  time  and  place. 
Both  Donohoo  and  Woodward  testified  affirmatively  to 
the  fact  and  described  the  blowing,  and  both  testified 
further  that  the  latter  called  the  former's  attention  to 
the  fact  while  the  whistle  was  being  sounded.  We  are 
unable  to  see  that  proof  of  the  particular  words  used  by 
Woodward  in  calling  Donohoo 's  attention  to  the  blow- 
ing could  possibly  have  benefitted  the  defendant  in  any 
way. 

Applying  the  law  declared  in  the  case  of  Woodward 
Iron  Co.  V.  Herndon^  ante,  p.  191,  to  the  facts  of  this  case, 
the  conclusion  must  be  that  Neal,  the  foreman  of  the 
trackmen,  of  whom  plaintiff  was  one,  and  in  charge  and 
control  of  the  hand-car  which  collided  with  the  yard 
or  switch  engine  in  the  smoke,  where  Neal  was  killed 
and  plaintiff  received  the  injuries  for  which  he  now 
sues,  was  negligent  in  attempting  to  the  run  hand-car 
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through  the  smoke  without  taking  precautions  against 
engines  and  trains  coming  through  the  smoke  from  the 
opposite  direction.  The  evidence  in  that  case  (which  is 
an  action  by  Neal's  personal  representative  for  damages 
resulting  from  his  death)  differs  from  what  is  shown 
here  in  this  particular :  that  there  is  no  evidence  here  as 
to  the  customary  speed  of  the  engine  which  collided 
with  the  hand-car,  or  to  the  effect  that  its  rate  of  speed 
was  greatly  in  excess  of  the  usual  and  customary  rate 
on  the  occasion  of  the  collision,  while  there  was  evidence 
in  that  case  of  these  facts ;  and  because  of  that  evidence 
it  was  there  held  that  it  was  not  for  the  court  to  declare 
as  matter  of  law,  that  the  intestate  was  guilty  of  proxi- 
mate contributory  negligence.  These  facts  not  being  in 
this  case,  the  converse  of  the  proposition  is  to  be  de- 
clared ;  that  Neal  as  matter  of  law  was  guilty  of  negli- 
gence in  running  the  hand-car,  or  causing  it  to  be  run, 
into  the  of  mass  smoke,  covering  and  entirely  concealing 
the  track  for  two  or  three  hundred  yards,  and  in  which 
defendant's  yard  or  switch  engine  with  cars  attached 
was  liable  and  likely  to  be  moving  at  all  hours  of  the 
day. 

The  complaint  in  several  of  its  counts  relies  upon  this 
negligence  of  Neal  as  the  ground  of  recovery.  The  2d 
count,  drawn  under  clause  2  of  section  2590  of  the  Code 
of  1886,  for  instance,  avers  that  at  the  time  of  the  col- 
lision the  hand-car  and  the  employes,  including  the 
plaintiff,  then  on  the  car  were  under  the  superintendence 
of  Neal,  ' '  who  was  then  and  there  in  the  service  of  de- 
fendant and  intrusted  by  defendant  with  such  superin- 
tendence," and  that  the  injuries  complained  of  resulted 
from  Neal's  negligence  while  in  the  exercise  of  such 
superintendence,  in  causing  the  car  to  be  run  along  the 
track  hidden  by  the  smoke  without  stopping  to  look,  and 
without  taking  any  precautions  to  ascertain  whether  an 
engine  or  train  of  cars  was  approaching  from  the  other 
direction.  Tlie  3d  count  is  under  the  5th  clause  of  sec- 
tion 2590  of  the  Code.  It  avers  that  Neal  had  charge 
and  control  of  the  hand-car,  and  negligently  caused  it 
to  be  run  into  the  smoke,  &c.,  without  taking  precau- 
tions, &c.,  against  engines  or  trains  that  might  be  there. 
And  tlie  6th  count,  under  clause  3  of  the  statute,  avers 
that  plaintiff  and  the  other  employes  on  the  hand-car 
were  under  the  orders  and  directions  of  Neal,  and  were 
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bound  to  conform  and  did  conform  to  his  orders ;  and 
tliat  the  injuries  were  caused  by  the  negligence  of  said 
Neal  in  ordering  or  causing  said  hand-car  to  be  run  into 
this  dangerous  place  without  taking  precautions  against 
engines  or  trains  approaching  from  the  opposite  direc- 
tion. 

One  theory  of  defense  under  these  counts  is  that  the 
plaintiff  must  be  held  to  have  assumed  the  rislcs  incident 
to  Neal's  negligence  by  remaining  on  the  hand-car  when 
Neal  caused  it  to  be  run  into  this  dangerous  place.  This 
idea  is  unsound.  To  sustain  it  would  be  to  emasculate 
the  Employer's  Liability  Act  in  respect  of  its  second, 
third  and  fifth  clauses,  and  to  rehabilitate  the  common 
law  doctrine  of  fellow  servants  as  applicable  to  the  cases 
provided  for  in  those  clauses,  when  the  clear  purpose  of 
the  act  is  to  destroy  the  defense  of  assumption  of  risk  by 
the  injured  employe  in  the  several  cases  stated  in  the 
counts  referred  to.  An  employe  in  such  cases  may  be 
guilty  of  such  contributory  negligence  as  will  bar  his  re- 
covery, but  he  does  not  assume  the  risks  incident  to  the 
negligence  of  a  superintendent,  or  of  a  person  to  whose 
orders  he  wa«  bound  to  conform  and  did  conform,  or  of 
a  person  in  charge  and  control  of  a  locomotive  engine, 
car,  Ac. — Reno  Employer's  Liability  Acts,  §  190. 

The  only  defense  possible  to  the  defendant  under 
counts  2,  3  and  6  on  the  evidence  in  this  record  is  that 
of  contributory  negligence  on  the  part  of  the  plaintiff 
in  remaining  without  objection  on  the  hand-car  when 
Neal  caused  it  to  be  run  into  the  smoke.  Neal  had 
charge  and  control  of  the  car ;  plaintiff  and  the  other 
employes  on  the  car  were  under  his  orders,  and  in  con- 
sonance therewith  propelled  the  car  into  the  place  of 
danger,  and,  it  may  also  be  said,  that  he  had  superin- 
tendence intrusted  to  him  in  respect  of  the  car  and  its 
crew.  It  approached  the  smoke  at  a  high  rate  of  speed. 
The  plaintiff  was  one  of  four  men  working  at  the  levers, 
his  place  being  at  the  rear  of  the  car.  Neal  was  on  the 
front  of  the  car  looking  ahead,  and  one  of  the  lever  men 
was  directly  in  front  of  the  plaintiff.  The  brake,  by 
means  of  which  the  car  could  be  stopped,  was  not  near 
the  plaintiff,  and  was  in  charge  of  another  employe. 
Plaintiff  had  no  authoity  to  stop  the  car,  or  otherwise 
control  it,  and  could  not  himself  have  stopped  it.  He 
could  not  get  off  it  without  incurring  great  danger, 
17 
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There  is  evidence  from  which  the  jury  might  have  in- 
ferred that  plaintiff  did  not  become  aware  of  the  dan- 
gerous condition  of  the  track  ahead  until  just  before  the 
car  entered  the  smoke  which  constituted  the  element  of 
danger.  Under  these  circumstances,  all  that  plaintiff 
could  possibly  have  done  would  have  been  to  request 
Neal  to  stop  the  car  and  either  take  precautions  against 
a  collision  in  the  smoke  or  allow  him,  plaintiff,  to  get 
off.  This  he  did  not  do.  And  his  omission  in  this  re- 
spect, coupled  with  his  knowledge,  if  the  jury  found  he 
had  such  knowledge,  of  the  dangerous  character  of  the 
place  the  car  was  running  into,  and  of  a  custom  to  stop 
the  car  there  when  smoke  covered  the  track  and  take 
certain  precautions  against  trains  coming  from  the  oppo- 
site direction,  is  made  the  real  basis  of  two  instructions 
requested  by  the  defendant  to  the  effect  that  such  fail- 
ure, with  such  knowledge  of  the  situation,  was  as  matter 
of  law  proximate  contributory  negligence  on  his  part, 
barring  a  recovery.  These  instructions,  as  also  the 
affirmative  charge  on  counts  2,  3  and  6,  asked  by  defend- 
ant on  the  theory  that  the  evidence  without  conflict 
showed  that  plaintiff  was  guilty  of  contributory  negli- 
gence, were,  in  our  opinion,  properly  refused.  Taking 
all  the  facts  and  circumstances  bearing  on  the  point  into 
consideration,  it  was  for  the  jury,  and  not  the  court,  to 
say  whether  a  man  of  ordinary  care  and  prudence, 
brought  suddenly  to  a  realization  of  the  danger,  with,  it 
may  be,  only  a  moment  or  two  to  conceive  the  situation 
and  act  upon  it,  accustomed,  it  probably  is,  to  rely  upon 
Neal,  the  foreman,  and  to  obey  him,  would  have  asked 
or  demanded  of  Neal  that  the  car  be  stopped,  and  the 
usual  precautions  be  taken,  or  he  be  allowed  to  get  off. 
If  the  jury  found  that  plaintiff  knew  sufficiently  long 
before  the  dangerous  part  of  the  tract  was  reached  that 
smoke  obscured  it,  and  that  it  was  not  Neal's  purpose  to 
stop  and  send  a  flagman  forward  before  entering  the 
smoke,  as  seems  to  have  been  the  custom,  to  have  con- 
sidered what  he  should  do,  and  then  failed  to  take  any 
steps  to  avoid  the  danger,  it  may  be  they  should  have 
sustained  the  plea  of  contributory  negligence,  if  they 
found  the  other  facts  hypothesized  in  charges  12  and  16 
to  exist.  But  if  they  found  there  was  not  such  time  and 
opportunity  for  consideration  and  action  as  a  man  of 
ordinary  prudence  would  under  all  the  circumstances 
Vol.  114. 


Digitized  by  VjOOQ IC 


1898.1  OF  ALABAMA.  259 

[Sanders  v.  Wallace  et  al.] 

hare  availed  himself  of  and  sought  to  have  the  car 
stopped,  they  should  not  have  sustained  this  plea.  The 
true  doctrine  applying  here  is  thus  stated  by  Roberts 
and  Wallace  in  their  work  on  the  Duty  and  Liability  of 
Employers  :  "But  where  by  the  negligence  of  the  em- 
ployer, or  those  for  whom  he  is  responsible,  the  plaintiff 
has  been  suddenly  placed  in  a  po&ition  of  extreme  peril, 
and  thereupon  does  an  act  which  under  the  circum- 
stances known  to  him  he  might  reasonably  think  proper, 
but  which  those  who  have  a  knowledge  of  all  the  facts, 
and  time  to  consider  them,  are  able  to  see  was  not  in  fact 
the  best,,  the  employer  cannot  insist  that  under  the  cir- 
cumstances the  plaintiff  has  been  guilty  of  negligence. 
*  Perfect  presence  of  mind,  accurate  judgment,  and 
promptitude  under  all  circumstances,  are  not  to  be  ex- 
pected/ said  James,  L.  J.,  in  The  Bywell  Castle^  4  P.  D. 
219,  222.  'You  have  no  right  to  expect  men  to  be 
something  more  than  ordinary  men,'  "p.  440. 

There  was  evidence  from  which  the  jury  might  have 
concluded  that  Ritchie  was  negligent  in  not  giving  the 
customary  signals  of  the  approach  of  his  engine  before 
entering  and  while  in  the  smoke.  It  being,  as  we  have 
seen,  a  question  for  the  jury  whether  plaintiff  was  guilty 
of  contributory  negligence,  the  court  properly  refused 
the  general  affirmative  charge  for  defendant  on  the  whole 
complaint  and  upon  the  1st  and  4th  counts,  as  well  as 
upon  the  2d,  3d  and  6th  counts  referred  to  above,  as  also, 
of  course,  the  8th  charge  to  find  for  defendant  on  the 
plea  of  contributory  negligence,  if  the  jury  believed  the 
evidence. 

Affirmed. 


Sanders  t.  Wallace  et  al. 

Bill  in  Equity  to  recover  Dower, 

1.  Bill  to  recover  d&iver;  when  parties  owning  separate  tracts  of  land 
can  he  joined  as  defendants. — Where  lands  were  sold  as  one  tract  under 
an  execution  against  the  husband  in  his  lifetime,  on  a  bill  filed  by 
the  widow  to  recover  dower  in  said  lands,  persons  owning  different 
parts  thereof  in  severalty  may  be  properly  joined  as  parties  defend- 
ant. 
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2.  Same ;  need  not  negative  facts  constituting  a  bar. — ^A  bill  filed  by  a 
widow  to  i*ecover  dower  need  not  aflBrmatively  show  that  the  husband 
died  intestate,  or  that  he  died  testate  but  made  no  provision  in  his 
will  for  the  benefit  of  complainant ;  such  facts  being  matter  of  defense 
to  be  set  up  by  plea  or  answer,  and  it  not  being  necessary  for  the 
complainant  in  such  bill  to  negative  the  idea  that  she  had  accepted  a 
testamentary  provision  in  lieu  of  her  dower. 

Appeal  from  the  Chancery  Court  of  Perry. 

Heard  before  the  Hon.  William  H.  Tayloe. 

The  bill  in  this  case  was  filed  by  the  appellant,  Jane 
A.  Sanders,  against  the  appellees,  Thomas  M.  Wallace 
and  Thomas  W.  Williams,  to  recover  a  dower  interest 
in  certain  lands,  each  of  the  defendants  owning  sever- 
ally a  tract  of  land  in  which  the  dower  is  claimed. 

The  bill  avers  the  marriage  of  the  complainant  with 
Greene  B.  Sanders,  the  seizin  of  the  husband  during 
the  marriage,  the  sale  of  both  tracts  of  land  as  one  tract 
by  the  sheriff  under  execution,  and  the  death  of  the 
husband.  Each  of  the  defendants  demurred  to  the  bill. 
The  first  ground  of  demurrer  is,  in  substance,  that  there 
is  a  misjoinder  of  defendants  having  no  interest  in  com- 
mon. The  other  grounds  of  demurrer  are,  in  substance, 
'that  the  bill  does  not  show  whether  Greene  B.  Sanders,' 
the  husband,  died  testate  or  intestate,  or  whether  he  did 
or  did  not  make  any  provision  for  the  complainant,  his 
widow,  by  will,  or  whether  she  did  or  did  not  dissent 
from  the  will. 

On  the  submission  of  the  cause  upon  the  demurrers, 
the  chancellor  rendered  a  decree  sustaining  them .  From 
this  decree  the  complainant  appeals,  and  assigns  the 
rendition  thereof  as  error. 

J.  H.  Stewart,  for  appellant. — 1.  The  inchoate  right 
of  dower  in  this  complainant  in  the  entire  body  of  lands 
by  sale  and  conveyance  became  vested  subject  to  be  de- 
tached by  a  subsequent  conveyance  by  her,  or  by  her 
death  before  that  of  her  husband.  The  purchasers 
(Gates  and  Pleasants)  bought  subject  to  and  with  knowl- 
edge of  this  right  of  dower  in  complainant.  The  deed 
by  the  sheriff  conveying  this  body  of  land  to  them,  was 
duly  acknowledged  and  recorded  in  the  office  of  the  judge 
of  probate  of  Perry  county.  The  original  purchasers  do 
not  now  own  this  land,  but  these  defendants  are  subse- 
quent purchasers  and  they  have  notice  of  the  fact  that 
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this  complainant  had  never  conveyed  or  disposed  of  her 
inchoate  right  of  dower  therein.  This  complainant  and 
these  defendants  all  hold  and  claim  by  and  through  said 
Sanders  as  a  common  source  of  title.  These  defendants 
are,  therefore,  properly  joined  as  parties  to  this  bill. 
Lyde  v.  Taylor,  17  Ala.  270  ;  Ramey  v.  Green,  18  Ala.  771. 
They  do  not  claim  to  be  holding  as  purchasers  from  and 
through  other  and  different  persons  than  Gates  and 
Pleasants.— Cra/«  v.  Wilcox,  102  Ala.  378. 

2.  It  is  not  an  objection  that  defendants  have  sever- 
ally distinct  and  independent  interests  in  different  ques- 
tions, if  all  relate  to  the  single  object  of  the  bill. — Randle 
V.  Boyd,  73  Ala.  282. 

3.  The  contention  presented  by  the  other  grounds 
can  not  be  raised  by  a  demurrer.  The  necessary  aver- 
ments in  order  to  the  recovery  of  dower  out  of  lands 
alienated  in  the  lifetime  of  the  husband,  are  :  1.  Mar- 
riage of  complainant  with  deceased.  2.  Seizin  of  the 
husband  during  the  marriage.  3.  The  alienation  of 
the  lands  during  the  lifetime  of  the  husband,  in  which 
the  complainant  did  not  join.  4.  That  she  has  not 
since  such  alienation  been  divested  of  her  inchoate  right 
of  dower.  5.  That  her  bill  for  dower  was  filed  within 
three  years  after  the  death  of  her  husband. 

4.  The  rules  of  pleading  do  not  require  her  to  aver  or 
set  up  in  extenso  every  defense  that  might  defeat  her  right 
of  dower.  But  if  any  such  matters  of  defense  are  true, 
then  it  is  the  duty  of  the  defendants  to  present  them  by 
pleas  or  answers  as  they  may  be  advised.  Dower  is  a 
legal,  equitable  and  moral  right  favored  by  the  law. — 5 
Amer.  &  Eng.  Encyc.  of  Law,  885  and  note ;  Barksdale 
V,  Garrett,  64  Ala.  280 ;  Weaver  v,  Crenshaw,  6  Ala.  873  ; 
Wood  V.  Morgan,  56  Ala.  397 ;  Irvine  v,  Armistead,  46 
Ala.  363 ;  Crenshaw  v.  Carpenter,  69  Ala.  572. 

Pbttus  &  Pkttus,  contra. — 1.  The  bill  avers  the  mar- 
riage of  the  complainant  with  Greene  B.  Sanders,  the 
seizin  of  the  husband  during  the  marriage,  and  the  death 
of  the  husband,  and  the  sale  of  both  tracts  of  land  by 
the  sheriff  of  Perry  county.  Each  of  the  defendants 
demurred  to  the  bill.  The  first  ground  of  demurrer  is, 
in  substance,  that  there  is  a  misjoinder  of  defendants 
having  no  interest  in  common.  The  other  ground  of 
demurrer  is,  in  substance,  that  the  bill  does  not  show 
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whether  Greene  B.  Sanders,  the  husband,  died  testate 
or  intestate,  or  whether  he  did  or  did  not  make  any  pro- 
vision for  the  complainant,  his  widow,  by  will,  or 
whether  she  did  or  did  not  dissent  from  the  will. 

* 'Dower  can  not  be  claimed  against  several  alienees 
from  the  husband,  by  the  same  petition." — Barney  v, 
Frowner,  9  Ala.  901 ;  Fosdickv.  Gooding,  1  Me.(Greenl.)43. 

2.  The  bill  fails  to  show  that  under  our  statutes,  the 
complainant  is  entitled  to  dower,  in  this  land  ;  that  is, 
she  does  not  show  that  her  husband  left  no  will,  or  made 
no  provisions  for  her  in  his  will,  or  that  she  dissented 
from  it  within  the  time  allowed  by  law.  For  this  rea- 
son, the  bill  was  demurrable.— Code  of  1886,  §§  1892, 
1963-64;  2354-55;  Hilliard  v,  Binford,  10  Ala.  977; 
Adams  v,  AdamSy  39  Ala.  278 ;  Martin  v.  Martin,  22  Ala. 
99 ;  Spaldiiig  v,  Ilerah field,  39  Pac.  Rep.  88;  Corry  v. 
Lamb,  45  Ohio  St.  203  ;  Palmer  v.  Voorhis,  35  Barb.  480  ; 
Evans  v.  Pierson,  9  Rich.  Law  (S.  C.)  9;  Avant  v. 
Robertson,  2  McMuU  (S.  C.)  215;  Fairchild  v.  Marshall^ 
42  Minn.  14. 

COLEMAN,  J.— The  appellant  filed  the  present  bill 
to  recover  a  dower  interest  in  certain  lands,  which  were 
sold  under  execution  against  her  husband  in  his  life- 
time, and  which  were  purchased  at  the  execution  sale 
by  Pleasants  and  Gates.  The  bill  shows,  that  after  their 
purchase,  the  lands  were  sold  to  the  respondents,  a  part 
to  Thomas  M.  Wallace,  and  a  different  part  to  Thomas 
W.  Williams.  The  bill  avers  marriage,  seizin  in  fee  by 
the  husband  during  marriage,  sale  under  execution,  and 
purchase  as  above  stated,  and  the  death  of  the  husband. 
It  would  seem  on  principle  and  authority  that  the  aver- 
ment of  these  facts  makes  a  prima  facie  case  for  relief, 
but  the  court  sustained  a  demurrer  to  the  bill,  and  the  ap- 
peal is  prosecuted  from  the  decree  of  the  court  sustain- 
ing the  demurrer.  One  ground  of  demurrer  is,  that  as 
the  bill  shows  that  different  parties  own  the  land  in  dif- 
ferent rights,  the  two  can  not  be  joined  as  respondents 
in  the  same  bill.  The  objection  is  not  good.  The  pur- 
pose of  the  bill  is  to  enforce  a  claim  for  dower.  The 
claim  is  single.  It  applies  to  the  whole  land  alike.  It 
was  sold  by  the  sheriff  as  a  whole,  and  the  respondents 
purchased  with  legal  knowledge  of  complainant's  right  to 
dower  to  these  lands.     In  section  632  of  Story  Equity 
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Jurisprudence,  one  of  the  grounds  of  equitable  juris- 
diction is  "where  the  lands  are  in  the  hands  of  various 
purchasers,  or  their  relative  values  are  not  easily  ascer- 
tained ;"  and  by  Pomeroy,  "for  the  settlement  of  antag- 
onistic claims  without  multiplicity  of  suits.''  The 
equity  in  this  respect  comes  fairly  within  the  principle 
declared  in  the  following  cases  :  Handle  v,  Boyd,  73  Ala. 
282;  Ez  parte  Elyton  Land  Co.,  104  Ala.  91;  Collins  v. 
Stix,  *Kraus  &  Co,,  96  Ala.  341;  Goodburn  v.  Stevens,  1 
Mo.  Ch.  420. 

The  other  grounds  of  demurrer  will  be  considered 
together,  for  they  all  rest  upon  the  same  principle.  The 
question  raised  by  these  grounds  of  demurrer  is,  whether 
a  bill  filed  for  the  recovery  of  dower  must  affirmatively 
show,  either  that  the  husband  died  intestate,  or  that  he 
died  testate  but  made  no  provision  in  his  will  for  the 
benefit  of  complainant ;  in  other  words,  that  the  bill 
must  not  only  show  that  her  right  of  dower  accrued,  but 
affirmatively  that  it  is  not  barred.  We  are  quite  sure, 
that  the  defense  can  not  be  raised  by  demurrer.  Mr. 
Daniell,  in  his  work  on  Chancery  Pleading  and  Practice, 
says  :  "Whenever  any  ground  of  defense  is  apparent 
upon  the  bill  itself,  the  appropriate  mode  of  defense  is 
by  demurrer." — §  542.  "A  demurrer  will  lie  whenever 
it  is  clear  that,  taking  the  charges  in  the  bill  to  be  true, 
the  bill  would  be  dismissed  at  the  hearing." — ih.  543  ; 
Story  Eq.  PI.,  §448.  In  Grimmet v.  Henderson,  66  Ala.  521 
the  principle  is  declared,  "that  an  alleged  fact,  not  appear- 
ing on  the  face  of  the  complaint,  is  a  matter  for  a  plea, 
but  not  a  cause  of  demurrer." — Huss  v.  Central  R,  R. 
Co,,  66  Ala.  472.  Whenever  a  demurrer  sets  forth  facts, 
which  do  not  appear  on  the  face  of  the  bill,  and  which 
if  true,  shows  that  complainant's  cause  of  action  is 
barred,  or  that  the  bill  should  be  dismissed,  it  is  termed 
a  speaking  demurrer,  and  presents  a  defense  available 
only  by  way  of  a  plea  or  answer.  Dower  attaches  upon 
marriage  to  every  estate  of  inheritance  of  which  the 
husband  is  seized  during  coverture.  It  is  inchoate  until 
death.  Neither  the  husband  nor  his  creditor  can  deprive 
her  of  this  right,  against  her  consent.  An  acceptance 
of  a  testamentary  devise  or  bequest  to  her  by  her  hus- 
band, in  lieu  of  dower,  is  a  bar  to  any  proceeding  in- 
stituted against  her  husband's  estate  for  its  recovery. 
1  Brick.  Dig.  621,  §  133  ;  Hilliard  v.  Binford,  10  Ala,  977^ 
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A  defense  in  bar  must  be  made  by  plea  or  answer,  un- 
less the  facts  which  constitute  the  bar,  appear  upon  the 
face  of  the  bill  or  complaint. — ^Authorities  supra.  Ac- 
cording to  the  uniform  practice  in  this  court,  and  upon 
principle,  the  bill  makes  a  prima  Jacie  case  for  relief, 
and  was  not  subject  to  demurrer. — Green  v.  Green^  7 
Port.  19,  26 ;  Code  of  1886,  §  1902 ;  Sriodgrass  v.  Clark, 
44  Ala.  198;  Elyton  Land  Co,  v.  Denny,  96  Ala.  336; 
Ridgway  v.  Mc Alpine,  31  Ala.  458;  Wood  v,  Morgan,  56 
Ala.  397.  The  precise  question  was  not  raised  in  the 
cases  cited,  but  they  serve  to  show  the  practice  in  fram- 
ing bills  or  petitions  for  dower. 

Our  conclusion  renders  it  unnecssary  to  construe  sec- 
tion 1963  of  the  Code  of  1886,  at  this  time.  We  have 
no  right  to  presume  that  any  question  involving  its  con- 
struction will  arise,  and  if  we  were  to  venture  upon  its 
consideration,  our  discussion  and  conclusion  might  prove 
to  be  mere  dictum. 

Reversed  and  remanded. 


m  laj  Watt  V.  Gans  &  Co. 

Action  of  Assumpsit. 

1-  Bank  checks ;  presentation  for  payment ;  must  he  seasonably  made. 
The  holder  of  a  bank  check,  in  order  to  bind  the  drawer,  is  required 
to  present  it  for  payment  within  a  reasonable  time,  which  is  depend- 
ent upon  the  facts  of  each  case ;  and  where  the  pajee  receives  a 
check  in  a  place  distant  from  the  place  in  which  the  bank  upon  which 
it  is  drawn  does  business,  in  the  absence  of  exceptional  circumstances, 
it  is  his  duty  to  forward  it  by  the  post  to  some  person  or  collecting 
agency  at  the  latter  place  on  the  day  it  is  received  or  the  following 
secular  day,  and  such  person  or  agency  must  present  it  to  the  bank 
not  later  than  the  day  after  it  was  received ;  and  if  the  payment  is 
not  thus  regularly  demanded,  and  the  bank  should  fail  before  the 
check  is  presented,  the  loss  will  be  the  loss  of  the  holder,  who  will 
have  made  the  check  his  own  by  his  laches. 

2.  Same;  same;  burden  of  ;)roo/.— Bank  checks  are  presumably 
drawn  upon  or  against  a  deposit  of  funds;  and  where  the  drawer 
establishes  negligence  or  undue  delay  in  the  presentation  of  his 
check  for  payment,  and  the  failure  of  the  drawee  bank  after  the  ex- 
piration of  the  period  within  which,  with  due  diligence,  the  Check 
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sfaoald  have  been  presented,  the  presumption  of  injury  arises,  and 
there  is  cast  upon  the  holder  the  burden  of  proving  that  the  drawer 
suffered  no  loss  or  damage  from  such  delay. 

3.  Sarne ;  $ame ;  presumption  of  loss  from  delay  in  presentation  can 
he  rrhutied. — ^The  presumption  of  loss  to  the  drawer  of  a  check,  aris- 
ing from  the  want  of  diligence  on  the  part  of  the  holder  in  the  pre- 
sentation of  said  check  for  payment,  and  the  intervening  failure  of 
the  drawee  bank,  may  be  rebutted  by  proof  that  the  drawer  had  no 
available  funds  with  said  bank  to  meet  the  check,  or  that  he  with- 
drew them  before  the  failure ;  but  upon  such  presumption  remaining 
unrebntted  by  proof,  the  loss  falls  upon  the  holder,  to  whose  want  of 
diligence  in  presentation  it  is  attributable. 

4.  Same ;  same ;  want  of  diligence  or  delay  in  presentation  operates 
payment  of  debt. — While  a  check  received  for  a  debt  is  of  itself  merely 
a  conditional  payment,  its  acceptance  implies  an  undertaking  of  due 
diligence  in  presenting  it  for  payment ;  and  if  the  party  from  whom 
it  is  received  sustains  loss  by  the  failure  of  the  holder  to  exercise 
proper  diligence  in  its  collection,  the  check  and  its  reception  will 
operate  as  actual  payment. 

5.  Same ;  same ;  same;  can  be  set  up  as  a  defense  under  a  plea  of  pay- 
ment. — ^In  an  action  of  assumpsit  upon  the  original  debt,  in  the  settle- 
ment of  which  a  check  was  given,  the  failure  of  the  plaintiff  creditor 
to  seasonably  present  the  check  for  payment,  whereby  loss  resulted, 
is  available  as  a  defense  under  a  plea  of  payment. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  G.  Winter,  Special 
Judge. 

This  was  an  action  of  assumpsit,  brought  by  the  ap- 
pellees, A.  &  L.  Gans  <fe  Co.,  against  the  appellant,  J.  T. 
Watt ;  and  counted  upon  the  common  counts  for  goods 
sold  and  delivered,  claiming  as  the  amount  due  $437. 

The  defendant  filed  a  plea  upon  which  issue  was 
joined,  which  was  as  follows  :  ''The  defendant  for  answer 
to  the  said  complaint  saith,  that  he  has  paid  the  debt, 
for  the  recovery  of  which  this  suit  was  brought,  before 
the  action  was  commenced." 

The  trial  was  had  upon  the  following  agreed  state- 
ment of  facts  :  "Ist.  During  the  year  1893  the  plaintiffs 
were  engaged  in  the  wholesale  clothing  business  in  the 
city  of  Philadelphia  and  State  of  Pennsylvania,  and  the 
defendant  was  engaged  in  the  retail  clothing  business  in 
the  town  of  Greenville,  Alabama.  On  August  18th  of 
said  year  defendant  bought  a  bill  of  goods  from  plaintiff 
in  Philadelphia  amounting  to  four  hundred  and  thirty- 
two  50-100  dollars  ($432.50)  as  shown  by  the  itemized 
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bill  hereto  attached,  marked  'Exhibit  1*  (one),  and 
made  a  part  of  this  instrument,  which  bill  is  correct ; 
that  said  bill  was  to  be  'dated'  December  1,  1893,  pay- 
able four  months  thereafter,  interest  to  be  added,  but 
defendant  had  the  option  of  paying  the  same  within  ten 
days  from  December  1st,  at  a  discount  of  ten  per  cent. 

*'2d.  That  on  December  9,  1893,  defendant  mailed 
his  check  to  plaintiffs,  payable  to  their  order,  on  Joseph 
Steiner  <fe  Sons,  bankers,  at  Greenville,  Alabama,  where 
defendant  resided,  for  $389.25;  said  sum  being  the 
amount  due  plaintiffs  after  deducting  the  ten  per  cent, 
discount.  That  said  check  was  received  by  plaintiffs 
December  12,  1893,  after  banking  hours,  the  bank  in 
Philadelphia  being  then  closed  ;  the  plaintiffs  placed  said 
check  in  the  Union  National  Bank  at  Philadelphia,  with 
which  plaintiffs  did  business,  to  be  forwarded  by  said 
bank  for  collection  for  plaintiffs,  on  the  next  morning, 
towit,  December  13,  1893  ;  and  said  check  was  by  said 
bank  so  forwarded  to  a  bank  of  Charleston,  South  Caro- 
lina, on  the  same  day ;  the  latter  bank  receiving  it  on 
December  15th,  and  on  the  same  day  forwarded  it  to  a 
bank  at  Montgomery,  which  said  bank  at  Montgomery 
received  it  on  December  18,  1893,  and  on  the  same  day 
forwarded  it  to  one  A.  G.  Winkler,  a  merchant  at  Green- 
ville, Alabama,  for  collection.  That  said  Winkler  re- 
ceived said  check  on  the  morning  of  December  19,  1893, 
and  immediately  upon  its  receipt,  and  during  banking 
hours,  presented  it  to  said  Joseph  Steiner  &  Sons  at 
their  bank  for  payment,  which  was  then  refused.  Said 
check  was  thereupon  duly  protested,  the  protest  fees 
amounting  to  $4.50,  all  of  which  is  still  unpaid. 

'*3.  That  on  December  18,  1893,  said  Joseph  Steiner 
<fe  Sons  failed,  making  a  general  assignment,  and  are 
now  insolvent. 

*'4th.  That  defendants  had  the  amount  of  said  check 
to  his  credit  with  said  Steiner  &  Sons,  at  the  time  of 
said  assignment.  That  Exhibits  2  (two)  and  3  (three) 
hereto  attached,  are  letters  written  by  defendant  to  plain- 
tiff's and  received  by  the  latter,  and  that  exhibit  *G' 
hereto  attached,  accompanied  said  exhibit  '2'  (two),  and 
is  the  check  in  question,  and  was  tendered  to  defendant 
before  the  bringing  of  this  suit.  That  exhibits  'A',  *B' 
and  'C  are  letters  written  by  plaintiffs  to  defendant  and 
exhibit  'A'  is  a  receipt  sent  by  plaintiffs  to  defendant, 
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upon  receipt  of  said  check,  and  before  they  had  any  no- 
tice or  information  that  the  latter  would  not  be  paid. 
That  defendant  was  notified  of  the  dishonor  of  said 
check  and  demand  made  upon  him  by  plaintiffs  for  pay- 
ment of  said  account,  before  the  bringing  of  this  suit. 
Letters  above  were  inclosed  in  envelopes  marked  Exhibit 
Al,  B2,  C3,  and  dates  thereon  are  admitted  to  be  dates 
received  and  sent  by  parties."  It  is  unnecessary  to  set 
out  at  length  the  exhibits  referred  to  in  the  fourth  sec- 
tion of  the  agreed  statement  of  facts. 

Upon  these  facts  the  court  gave  to  the  jury,  at  the  re- 
quest of  the  plaintiff,  the  following  charge :  ''If  the 
jury  believe  the  evidence,  they  must  find  for  the  plain- 
tiffs for  the  amount  sued  for."  To  the  giving  of  this 
charge  the  defendant  duly  excepted. 

There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals,  and  assigns  as  error  the  giving 
of  the  general  affirmative  charge  in  favor  of  the  plain- 
tiffs. 

Charles  Wilkinson,  for  appellant. — 1.  Where  the 
payee  receives  a  check  from  the  drawer  in  the  same 
place  where  the  bank  is  located,  the  payee  must  present 
the  check  before  the  close  of  the  bank  next  day. — 3  Amer. 
&  Eng.  Encyc.  of  Law,  p.  213 ;  2  Daniel  Neg.  Instr.,  § 
1590,  (2  ed.),547;  2  Morse  Banks,  §  421;  Boone  on 
Banking,  §  172;  Taylor  v.  Wil807iy  11  Mete.  (Mass.)  44; 
Industrial  Co.  v.  Weakley,  103  Ala.  458. 

If  the  payee,  Gans,  received  the  check  from  the  drawer 
Watt,  in  a  place  distant,  Philadelphia,  from  the  place 
where  the  bank  on  which  it  is  drawn  is  located,  Green- 
ville, it  is  his  duty  to  forward  it  by  the  post  to  some 
person  at  the  latter  place,  Greenville,  on  the  next  day ; 
and  that  person  must  present  it  on  the  day,  or  next  day 
received  by  him. — 2  Daniel  Neg.  Instr.,  §  1592  ;  Byles 
on  Bills,  20,  21. 

A  check,  unlike  a  bill  of  exchange  which  need  not  be 
drawn  on  a  deposit,  is  intended  for  immediate  payment, 
and  not  for  circulation. — 2  Daniel  on  Neg.  Instr.,  §  1595  ; 
Byles  on  Bills,  20  ;  Industrial  Co,  v  Weakley,  103  Ala.  458. 

Farnham,  Crum  &  Weil,  contra, — 1.  The  giving  of 
his  personal  check  did  not  discharge  the  original  account, 
except  by  reason  of  the  reputed  negligence  of  appellees 
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in  presenting  the  check. — Lane  v.  Jones,  79  Ala.  156  ; 
Keel  V.  Larkin,  72  Ala.  493  ;  18  Amer.  &  Eng.  Encyc.  of 
Law,  167;  Taylor  v,  Wilso^i,  45  Amer.  Dec.  180.  A  re- 
ceipt, given  for  a  check  or  note  and  stating  '*in  full  pay- 
ment of  account,"  etc.,  is  not  conclusive,  and  does  not 
preclude  the  plaintiffs  from  showing  that  such  receipt 
was  simply  given  in  the  ordinary  mode,  and  upon  the 
assumption  that  the  check  or  note  would  be  duly  paid 
on  presentation. — Ocean  Co.  v.  Ophelia^  11  La.  Ann.  26  ; 
Heartt  v,  Rhodes,  66  111.  351 ;  Follett  v.  Steele,  16  Vt.  30  ; 
18  Amer.  &  Eng.  Encyc.  of  Law,  170. 

2.  What  is  a  reasonable  time,  within  which  a  check 
should  be  presented,  is  a  question  of  law  for  the  court, 
when  the  facts  are  developed. — Aymar  v.  Beers,  17  Amer. 
Dec.  538.  It  is  the  duty  of  the  holder  of  a  check  to 
transmit  it  to  a  suitable  person  for  collection,  and 
the  drawee  bank  is  not  a  suitable  agent  for  such  person . 
Anderson  v.  Rogers,  27  L.  R.  A.  248;  Ooodwin  v.  Nat. 
Bank,  14  W.  N.  C.  (Pa.)  534 ;  Baiik  v,  Anglo-Amer.  Co., 
57  Amer.  Rep.  855  ;  Aymar  v.  Beers,  17  Amer.  Dec.  538  ; 
Cox  V.  Boone,  8  W.  Va.  500 ;  Taylor  v,  Wilson,  45  Amer. 
Dec.  180  ;    S7nith  v.  Janes,  32  Amer.  Dec.  527. 

3.  By  the  giving  of  the  check  to  the  plaintiffs,  there 
was  no  assignment  of  the  fund  in  the  hands  of  the  bank, 
and  plaintiffs  had  no  right  of  action  against  the  bank. 
Their  remedy  is  against  their  debtor  and  his  remedy  is 
against  the  bank.  *'A  check  drawn  and  delivered  to  the 
person  to  whose  order  it  is  payable,  does  not,  without 
acceptance  by  the  drawee,  operate  as  an  assignment  of 
the  sum  in  his  hands  for  which  it  is  given,  *  *  * 
and  there  being  no  privity,  expressed  or  implied,  between 
the  payee  and  the  drawee,  the  former  can  maintain  no 
action  on  it  against  the  latter." — Nat.  Com.  Bank  v. 
Miller  &  Co.,  77  Ala.  168. 

4.  The  only  plea  is  "Payment."  There  is  no  denial 
or  question  as  to  the  amount  involved,  or  that  appel- 
lant purchased  the  goods  as  stated  in  the  complaint. 
This  is  admitted,  but  his  liability  therefor,  is  sought 
to  be  avoided  by  the  plea  of  payment ;  and  to  sustain 
this,  he  attempts  to  show,  not  payment,  by  operation  of 
law  or  by  agreement  between  the  parties,  but  by  a  state 
of  facts,  such  as  may  constitute  negligence  on  the  part 
of  appellees,  resulting  in  damages  to  him ;  which  he 
seeks,  or  proposes  to  set  off  or  recoup,  as  against  appel- 
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lant's  demand.  We  submit  that  this  evidence  does  not 
sustain  a  plea  of  payment. — McCurdy  v.  MiddUton^  82 
Ala.  131;  McWilliamB  v.  Phillips,  71  Ala.  80;  Taylor 
X..  Perry,  48  Ala.  240. 

HEAD,  J. — In  general  terms,  it  may  be  said  that  the 
law  imposes  upon  the  holder  of  a  bank  check  the  duty  of 
presenting  it  for  payment  within  a  reasonable  time ; 
and,  if  he  fail  to  present  the  check  seasonably,  the  delay 
is  at  his  own  peril.  What  is  a  reasonable  time  will  de- 
pend upon  the  facts  in  each  case  ;  yet  in  the  absence  of 
exceptional  circumstances,  such  reasonable  time  has 
been  fixed.  Thus  it  has  been  defined  to  be  **the  short- 
est period,  within  which,  consistently  with  the  ordinary 
employments  and  duties  of  commercial  business,  the 
duty  of  presentment  and  demand  could  be  performed." 
Boone  on  Banking,  173  ;  Story  on  Promissory  Notes, 
497. 

In  the  case  of  Industrial  Trust  Title  and  Saving  Co.  v, 
Weakley,  103  Ala.  458,  this  court  recognized  and  applied 
the  rule,  which  requires  the  holder  of  a  check,  receiving 
it  at  the  same  place  in  which  the  drawee  transacts  busi- 
ness to  present  it  for  payment,  within  banking  hours, 
on  the  day  it  is  received,  or  the  following  secular  day. 

In  the  case  now  before  us,  a  check  drawn  on  a  bank, 
at  Greenville,  Ala.,  by  the  appellant,  a  debtor,  was  sent 
by  him  to  the  appellees,  his  creditors,  at  Philadelphia, 
Pa.,  and  hence  we  are  required  to  determine  what  dili- 
gence the  appellees  ought  to  have  exercised  in  the  col- 
lection of  the  check,  which  they  received  and  accepted, 
at  a  place  remote  from  the  location  of  the  bank  upon 
which  it  was  drawn. 

Speaking  of  the  duty  of  a  holder  of  a  check,  under 
the  circumstances  stated.  Judge  Story  says  :  "Where  he 
receives  the  check  from  the  drawer  in  a  place  distant 
from  the  place  of  payment,  it  will  be  sufficient  for  him  to 
forward  it  by  the  post  to  some  person  at  the  latter  place 
on  the  next  secular  day  after  it  is  received ;  and  the 
person  to  whom  it  is  thus  forwarded,  will  not  be  bound 
to  present  it  for  payment  until  the  day  after  it  has 
reached  him  by  the  course  of  the  post.  If  the  payment 
is  not  thus  regularly  demanded,  and  the  bank  or  bank- 
ers should  fail  before  the  check  is  presented,  the  loss 
will  be  the  loss  of  the  holder,  who  will  have  made  the 
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check  his  own  by  his  laches.*^ — Story   on   Promissory- 
Notes,  493. 

A  check  is  intended  for  payment,  not  circulation  ;  and 
as  between  the  original  parties  to  it,  the  time  allowed 
for  its  presentation  will  not  be  enlarged  by  successive 
transfers. 

These  principles  seem  to  be  well  established  and 
to  be  recognized  by  the  standard  text  writers. — 2 
Daniel  on  Neg.  Inst.,  §  1592;  Boone  on  Banking,  173  ; 
2  Morse  on  Banks  and  Banking,  §  421 ;  Tiedeman  on 
Com.  Paper,  §  443 ;  3  Randolph  on  Com.  Paper,  § 
1106;  Byles  on  Bills,  §  20;  Chitty  on  Bills,  (13th  Am. 
ed.),  p.  436. 

Undoubtedly  cases  may  be  found,  some  of  which  are 
cited  by  council  for  appellees,  where  a  longer  time  than 
that  above  stated,  was,  under  exceptional  and  peculiar 
circumstances,  allowed  for  presentation  of  a  check. 
Here,  no  extraordinary  or  unusual  circumstances,  call- 
ing for  a  relaxation  of  the  settled  rule  are  presented ; 
and,  hence,  the  simple  and  definite  requirement,  im- 
posing the  duty  of  sending  the  check  to  a  person,  bank 
or  other  collecting  agency  at  Greenville  for  presenta- 
tion, without  the  selection  of  a  circuitous  route  or  the 
intervention  of  intermediate  and  successive  collecting 
banks,  whereby  of  necessity  the  presentation  would  be 
unduly  delayed,  must  be  applied. 

The  appellees  having  received  the  check  of  the  appel- 
lant on  December  12,  1893,  at  Philadelphia,  it  was  their 
duty  to  forward  it  to  Greenville,  Ala.,  at  the  latest,  on 
the  following  day.  This  duty  they  could  perform  in  per- 
son, or  they  might  entrust  it  to  a  local  bank. ' 

The  latter  course  they  pursued,  by  depositing  the 
check  on  December  13,  1893,  with  the  Union  National 
Bank  of  Philadelphia  for  collection.  This,  however,  did 
not  enlarge  the  time  for  transmitting  the  instrument  to 
the  place  of  payment ;  and  in  the  collection  of  the  check 
the  bank  acted  as  the  agent  of  the  holders. 

In  sending  the  check  to  Charleston,  S.  C,  whence  it 
went,  first  to  Montgomery,  Ala.,  and  thence  to  Green- 
ville, Ala.,  the  place  of  payment,  whereby  presentation 
and  demand  was  delayed  until  December  19,  1893,  after 
the  failure  of  the  drawee  bank,  there  was  negligence, 
imposing  upon  the  appellees  whatever  loss  the  appellant 
suffered  from  the  laches, — Gifford  v,  Hardellj  88  Wis. 
Vol.  114. 
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538 ;  s.  c.  43  Am.  St.  Rep.  925 ;  First  National  Bank  v. 
Miller,  37  Neb.  500  ;  s.  c.  40  Am.  St.  Rep.  499.  There 
is  nothing  in  the  evidence  from  which  it  can  be  inferred 
that  the  method  pursued  was  within  the  contemplation 
or  expectation  of  the  appellant,  nor  that  it  was  accord- 
ing to  any  previous  course  of  dealing  between  the  par- 
ties, or  that  he  expressly  or  impliedly  assented  to  the 
delay.  Neither  can  we  judicially  know  that  any  cus- 
tom existed  in  Philadelphia  whereby  checks  received  for 
collection  on  Greenville,  Ala.,  were  sent  by  "way  of 
Charleston,  S.  C,  for  presentation;  nor  if  such  a  jjrac- 
tice  prevailed,  that  it  was  known  to  the  appellant.'  If 
any  one  of  these  things,  or  all  combined,  would  author- 
ize the  inference  that  he  assented  to  the  intervening 
delay,  or  could  justify  a  holding  that  he  could  not  com- 
plain of  a  delay — questions  we  do  not  now  consider — ^it 
was  incumbent  upon  the '  appellees  to  introduce  into  the 
record  evidence  of  the  existence  of  such  facts.  It  is  sat- 
isfactorily established,  by  letters  incorporated  in  the  bill 
of  exceptions,  and  from  the  post  marks  on  the  envel- 
opes, admitted  to  be  the  true  dates  on  which  the  letters 
were  mailed  at  Philadelphia  and  received  at  Greenville, 
that  by  due  course  of  mail  a  letter  posted  at  the  former 
place,  on  December  13,  1893,  at  any  time  up  to  7:30 
o'clock  P.  M.  would  have  reached  the  latter  point  not 
later  than  10  o'clock  P.  M.  on  the  15th  of  the  same 
month,  or  within  forty-eight  hours.  Thus,  the  original 
envelope  sent  up  for  our  inspection,  shows  that  the  let- 
ter, enclosing  a  receipt  for  the  check,  mailed  at  7 :  30 
o'clock  P.  M.  on  December  12  at  Philadelphia,  arrived 
at  Greenville  at  1  o'clock  P.  M.  on  December  14th,  or 
in  less  than  two  days.  Hence,  if  the  check  had  been 
forwarded  directly  to  Greenville  on  December  13th, when 
it  was  sent  to  Charleston,  it  would,  with  the  diligence 
the  law  requires,  have  been  presented  to  the  bank,  upon 
which  it  was  drawn,  on  Saturday,  December  16th,  and 
of  consequence  prior  to  the  failure  on  Monday  the  18th. 
It  may  be  that  the  appellees,  or  their  local  bank,  had 
no  correspondent  at  Greenville,  although  as  to  this  the 
evidence  does  not  inform  us ;  or  it  may  not  have  been 
convenient  to  pursue  the  course  the  law  directs.  If 
such  was  the  case,  they  could  easily  have  declined  to 
accept  the  check ;  they  were  not  bound  to  receive  it ;  but 
having  done  so,  and  having  undertaken  its  collection, 
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they  must  bear  all  the  burdens,  and  exercise  all  the  dil- 
igence imposed  by  law. 

At  this  point,  the  appellees  invoke  the  well  recognized 
rule,  which  declares  that  the  drawer  of  a  check  has  no 
cause  to  complain  of  its  delay  in  its  presentation,  if  he 
has  thereby  suffered  no  loss  or  damage  ;  and  they  con- 
tend that  the  appellant  must  show  affirmatively  that  he 
had  funds,  from  which  the  check  would  have  been  paid, 
in  the  hands  of  the  drawee,  during  the  period  within 
which  by  the  exercise  of  due  diligence  upon  the  part  of 
the  holders,  the  check  would  have  been  presented.    The 
contention  is  rested  upon  the  fourth  paragraph  of  the 
agreed  statement  of  facts,  which  recites  merely  that  the 
appellant  had  the  amount  of  the  check  to  his  credit  with 
the  drawees,  at  the  time  of  the  assignment  and  failure. 
As  the  fact  is  thus  presented,  a  question  is  raised  as  to 
the  burden  of  proof.     In  most  cases  of  this  kind  to  be 
•found  in  the  books,  there  is  positive  evidence  that  the 
drawer  had,  or  had  not  funds,  to  meet  the  check,  when 
drawn,  or  during  the  interval  before  the  failure ;  or  that 
he  had  or  had  not  withdrawn  his  funds.     In  this  case, 
the  parties  have  not  advised  us  by  affirmative  testimony, 
or  by  agreement,  as  to  the  state  of  appellant's  accounts 
with  his  bankers,  anterior  to  the  time  of  their  failure  ; 
and,  hence  the  refusal  must  turn  upon  legal  presump- 
tions,  arising  out  of  the   facts  which  are  stated  in  the 
agreement  of  the  parties,   constituting  the  evidence  in 
the  case.     The  important  inquiry  is,   where  rests  the 
burden  of  proof?     Without  entering  upon  any  prolonged 
discussion,  it  will  be  sufficient  to  say  that  the  authorities 
are  quite  uniform  in  holding  that  checks  are  presumably 
drawn  upon  or  against  a  deposit  of  funds,  and  where  the 
drawer  establishes  negligence  or  undue  delay  in  the  pre- 
sentation of  his  check,   and  the  failure  of  the  drawee 
bank,  after  the  expiration  of  the  period  within  which, 
with  due  diligence,  the  clieck  would  have  been  present- 
ed, the  presumption  of  injury  arises,   casting  upon  the 
holder  the  burden  of  proving  the  drawer  has  suffered  no 
loss  or  damage  by  the  delay. — Stephens  v.   Parky  73  111. 
387  ;    Willeth  v,  Payne,  43  111.  433  ;  Anderson  v,  liodgers, 
53  Kas.  542  ;   Little  v.  Phenix  Bank.  2  Hill,  427  ;  Planters 
Bank  v,  Merritt,  7  Heisk.  (Tenn.)  177  ;  2  Morse  on  Banks 
and  Banking,  §  421 ;  Daniel  on  Neg.Inst.,  §  1588 ;  Story 
on  Prom.  Notes,   §   498;  Edwards  on  Bills,  p.  398;  3 
Vol.  114. 
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Randolph  on  Com.  Paper,  §1106,  p.  94.  As  Kent,  J., 
said  in  Cruger  v.  Armstrong,  3  Johns.Cas.5  (2  Am.  Dec. 
126),  ** the  presumption  is,  that  the  check  would  have 
been  paid  if  diligently  presented." 

The  presumption  of  loss  arising  out  of  want  of  dili- 
gence in  the  presentation  of  a  check,  and  the  intervening 
failure  of  the  drawee,  may  be  rebutted  by  proof  that  the 
drawer  had  no  available  funds  with  the  drawee  to  meet 
the  check,or  that  he  withdrew  them  before  the  failure .  No 
such  proof  was  produced  in  this  case  ;  on  the  contrary,  it  is 
admitted  that  the  necessary  amount,  presumably  in  the 
bank  wherewith  to  pay  the  check,  remained  to  the  credit 
of  the  appellant,  with  his  bankers,  when  the  failure  oc- 
curred, and  it  is  further  admitted  that  the  proprietors  of 
the  bank  were  still  insolvent  at  the  time  of  the  trial.  In 
this  state  of  evidence,  the  appellees  failed  to  meet  the 
burden  resting  upon  them  ;  the  presumption  of  damage 
to  appellant  stands  unrebutted  ;  and  the  loss  must  fall 
upon  the  appellees,  to  whose  want  of  diligence  it  is  at- 
tributable. 

The  suit  was  brought  upon  the  original  debt,  in  set- 
tlenaent  of  which  the  check  was  given,  and  the  appellant, 
who  was  defendant,  in  the  circuit  court,  interposed  the 
plea  of  payment.  It  is  contended  by  the  appellees  that 
the  defense,  arising  out  of  the  failure  to  present  the 
check,  whereby  loss  resulted,  is  not  available  under  that 
plea.  With  this  view  we  do  not  agree.  The  correct 
rule  is  thus  stated  by  Sterritt,  J.,  in  Kilpatrick  v.Home 
Building  &  Loan  Association,  119  Pa.  St.  30  :  **It  is  well 
settled  that,  in  the  absence  of  an  agreement  to  the  con- 
trary, a  check  or  promissory  note,  of  either  the  debtor 
or  a  third  person,  received  for  debt,  is  merely  condi- 
tional payment,  that  is,  satisfaction  of  the  debt  if  and 
when  paid ;  but  that  acceptance  of  such  note  or  check 
implies  an  undertaking  of  due  diligence  in  presenting  it 
for  payment,  Ac. ;  and  if  the  party  from  whom  it  is  re- 
ceived sustains  loss  by  want  of  such  diligence,  it  will  be 
held  to  operate  as  actual  payment." 

By  failure  of  appellees  to  exercise  proper  diligence  in 
the  collection  of  the  check,  whereby  the  appellant,  if 
held  upon  the  original  debt,  would  suffer  loss,  they  made 
the  check  their  own  and  turned,  what  was  at  first  only  a 
conditional  payment  into  an  absolute  discharge  of  the 
debt,  for  which  the  check  was  given. — Boone  on  Bank 
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and  Banking,  §  181 ;  Industrial  Trust,  Title  and  Savings 
Co.  V,  Weakley y  103  Ala.  458;  Middlesex  v.  Thomas,  20 
N;  J.  Eq.  39 ;  Kahn  v.  Walton,  46  Ohio  St.  195. 

The  plaintiffs  were  not  entitled  to  recover,  and  the 
circuit  court  erred  in  giving  the  affirmative  charge  in 
their  behalf. 

As  the  facts  were  agreed  upon  by  the  parties,  and  as 
no  inferences  entitling  the  plaintiff  to  recover  were  de- 
ducible  therefrom,  the  court  might  well,  upon  request, 
without  hypothesis,  have  directed  the  jury  that  upon  the 
agreed  evidence  the  defendant  was  entitled  to  a  verdict. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Raisin  Fertilizer  Co.  v.  McKenna. 

Bill   in    Equity   to   enjoin   Enforcement   of    Judgment    at 

Law. 

1.  Injunction  of  sale  under  execution;  sufficiency  of  averments  of 
hill. — Where  a  bill  to  enjoin  the  enforcement  of  a  judgment  recovered 
on  a  note,  which  avers  that  no  summons  and  complaint  were  ever 
served  on  him,  notifying  him  of  the  pendency  of  the  suit  in  which  the 
judgment  was  recovered,  that  complainant  had  paid  the  note,  which 
was  the  foundation  of  the  judgment,  to  the  payee  therein  prior  to  its 
transfer  to  plaintiff  in  said  suit,  but  he  had  not  taken  up  the  note  be- 
cause the  holder  said  it  was  lost,  that  complainant  heard  nothing 
more  of  the  note  until  told  of  the  recovery  of  the  judgment  by  de- 
fendant, after  adjournment  of  the  term  of  the  court  at  which  it  was 
rendered,  and  that  the  payment  of  the  said  note  was  a  good  and  valid 
defense  to  the  suit  upon  it,  which  he  would  have  pleaded  and  proved 
had  he  been  notified  of  its  pendency, — there  is  sufficiently  shown,  by 
such  averments,  the  existence  of  a  good  defense  to  said  suit,  and  the 
want  of  an  opportunity  to  interpose  it,  without  disclosing  negligence 
or  want  of  diligence  on  the  part  of  complainant,  to  give  the  bill 
equity ;  and  upon  the  proof  of  such  averments,  the  complainant  is 
entitled  to  the  relief  prayed. 

2.  Same;  same;  laches. — Tlie  delay  of  three  yeara  in  filing  a  bill  to 
enjoin  the  enforcement  of  a  judgment  rendered  without  notice  of 
the  pendency  of  the  action  on  a  note,  which  had  been  paid,  during 
which  time  the  complainant  was  undisturbed  by  execution  on  the 
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jodgment,  and  no  steps  were  taken  to  foreclose  the  mortgage  given  to 
secore  payment  of  said  note,  is  not  such  delay  as  to  bar  relief  against 
said  judgment. 

Appeal  from  the  Chancery  Court  of  Geneva. 

Heard  before  the  Hon.  Jere  N.  Williams. 

The  bill  in  this  case  was  filed  on  August  17,  1895,  by 
A.  T.  McKenna,  the  appellee,  against  the  appellant,  the 
Raisin  Fertilizer  Company  ;  and  prayed  to  have  the  de- 
fendant enjoined  from  a  sale  of  the  complainant's  prop- 
erty, which  was  levied  upon  under  an  execution  issued 
upon  a  judgment  obtained  by  the  defendant  against  the 
complainant.  The  bill  averred  in  detail  facts  showing 
the  recovery  of  a  judgment  against  him  upon  a  not« 
made  by  him  to  one  Harper,  which  note  the  complainant 
had  paid.  The  averments  of  the  bill  and  the  other  facts 
of  the  case  are  sufficiently  stated  in  the  opinion. 

The  defendant  demurred  to  the  bill  upon  the  following 
grounds  :  1st.  That  it  fails  to  show  that  the  plaintiff 
had  a  full  and  complete  defense  of  the  note  upon  which 
judgment  was  rendered,  and  that  the  same  could  be 
proven  by  him  upon  a  trial  of  said  cause  at  law.  2d. 
That  the  complainant  was  guilty  of  laches  in  having 
known  that  there  was  a  judgment  rendered  against  him 
in  1892,  and  not  filing  the  bill  at  an  earlier  date.  The 
defendant  also  moved  to  dismiss  the  bill  for  the  want  of 
equity.  The  chancellor  overruled  both  the  motion  and 
the  demurrer. 

Upon  the  final  submission  of  the  cause,  on  the  plead- 
ings and  proof,  there  was  a  decree  rendered  granting 
the  relief  prayed  for,  and  making  perpetual  the  tempo- 
rary injunction,  which  had  been  issued  upon  the  filing 
of  the  bill.  The  defendant  appeals,  and  assigns  as  error 
the  decree  overruling  the  motion  to  dismiss  the  bill  for 
the  want  of  equity,  and  overruling  thfi  demurrers  to  the 
bill,  and  the  rendition  of  tlie  final  decree. 

M.  E.  MiLLiGAN,  for  appellant,  cited  National  Fertil- 
izer Co.  i'.  IlinsoUj  103  Ala.  532,  as  to  the  proposition 
that  the  complainant  had  been  guilty  of  laches  in  filing 
his  bill. 

J.  J.  Morris,  contra^  cited  Rf)hinsnn  r,  RritJ,  50  Ala.  69  ; 
Dnnldiii  v.  Wilson,  64  Ala.  162;  drier  i\  Caniphell,  21 
Ala.  327;  1  Brick.  Dig.,  666,  §  381. 
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HARALSON,  J. — ^The  bill  avers,  that  '*no  summons 
and  complaint  were  ever  served  on  him  [the  complain- 
ant and  appellee] ,  notifying  him  that  any  suit  was  pend- 
ing against  him,  so  that  he  could  appear  and  defend 
against  it.  Although  the  sheriff's  return  on  the  back  of 
the  summons  and  complaint  shows  it  was  executed,  yet 
in  fact  it  was  not." 

So  far  as  the  bill  is  dependent  on  the  averment  of  a 
lack  of  service  or  notice  before  judgment  rendered 
against  complainant,  and  the  lack  of  opportunity  to  cor- 
rect it  at  the  term  of  the  court  at  which  it  was  rendered, 
its  allegations  are  full  and  sufficient. 

Such  a  bill  must  aver,  however,  both  a  want  of  service 
and  a  good  defense. — Dunklin  v,  Wilson,  64  Ala.  162  ; 
Ricev.  Tobias,  83  Ala.  348. 

As  to  the  statement  of  facts  showing  a  good  defense, 
the  bill  avers  in  substance,  that  the  note  in  suit  was 
given  to  J.  B.  Harper,  a  merchant  doing  business  at  the 
time  in  Geneva,  Alabama,  to  procure  an  advance  of  sup- 
plies to  complainant  during  the  year,  and  to  secure  its 
payment,  he  gave  Harper  a  mortgage  on  personal  prop- 
erty ;  that  complainant  procured  advances  on  the  note 
and .  mortgage  during  the  year,  but  in  the  Fall  he  paid 
Harper  for  them ;  that  he  did  not  take  up  the  papers, 
because  Harper  said  they  were  misplaced  or  lost,  that 
complainant  never  heard  anything  more  of  said  note 
until  a  few  days  after  the  Spring  term  of  the  circuit  court 
of  Geneva  county,  1892,  when  he  was  told  that  the  ap- 
pellant. The  Raisin  Fertilizer  Co.,  had  obtained  a  judg- 
ment against  him  **on  the  J.  B.  Harper  note."  In  this 
connection,  the  averment  is  made  that  the  complainant 
**  had  a  good  defense  against  the  note,  as  he  had  paid  it, 
and  would  plead  and  prove  it,  had  he  been  notified." 
By  these  averments  it  is  shown,  that  the  complainant 
had  a  good  defense  to  the  note,  which  he  was  prevented, 
by  a  lack  of  service  of  the  summons  and  complaint,  from 
making.  No  negligence  or  lack  of  diligence  is  shown,  or 
can  be  inferred  against  him,  in  these  averments.  The 
demurrer,  so  far  as  it  questions,  on  the  averments  of  the 
bill,  the  want  of  a  good  defense  to  the  action  at  law  on 
said  note,  and  the  want  of  an  opportunity  to  interpose 
it,  was  without  merit,  and  properly  overruled.  The 
other  grounds  of  demurrer  question  the  equity  of  the 
bill,  on  account  of  the  alleged  laches  of  complainant  in 
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filing  it.  He  delayed  doing  so  a  little  over  three  years, 
but  during  that  time,  he  had  been  undisturbed  by  exe- 
cution on  the  judgment,  and  no  steps  had  been  taken  to 
enforce  the  mortgage  given  on  personal  property  to  se- 
cure the  note.  The  delay  was  not  such  as  to  bar  relief 
in  equity  against  the  judgment. — Grier  v.  Campbell,  21 
Ala.  328. 

On  the  trial  of  the  cause,  the  complainant,  by  his  own 
testimony,  fully  proves  the  lack  of  service  and  the  pay- 
ment of  the  note  to  Harper,  its  payee,  and  his  ignor- 
ance of  any  claim  the  appellant  had  to  the.  note,  and  of 
the  judgment  against  him,  until  after  the  adjournment 
of  the  term  of  the  court,  at  which  it  was  rendered.  The 
witnesses,  Henry  and  Angus  Vaughan,  examined  by 
complainant,  fully  corroborate  his  testimony,  that  the 
summons  and  complaint  were  never  served  on  the  com- 
plainant. 

The  appellant  did  not  examine  said  J.  B.  Harper,  or 
oflfer  any  evidence  to  show  that  said  note  was  not  paid. 
Its  payment  was  averred  and  proved  by  complainant. 
The  only  evidence  it  offered  was  that  of  the  sheriff, 
Castellow,  by  whom  the  service,  on  its  face,  purported 
to  be  executed,  and  his  evidence  was  directed  alone  to 
proof  of  service.  It  is  sufficient  to  say  of  his  testimony, 
that  it  was  weak,  inconclusive  and  entirely  insufficient 
to  overcome  the  evidence  introduced  by  complainant. 

The  decree  of  the  court  granting  relief  to  complainant, 
perpetuating  the  injunction  theretofore  granted  in  the 
cause,  and  that  the  said  judgment  in  favor  of  appellant 
against  complainant  be  held  void,  was  free  from  error, 
and  is  affirmed. 

Affirmed.  . 


WeUborn  v.  Buck.  '^ 

Oarnishment  Suit. 

1.  Assignment  of  wages ;  valid  and  binding  though  contract  uncertain 
CLM  to  duration ;  assignee's  right  superior  to  claim  of  assignor's  creditors ; 
garnishment. — Where  an  employ 6,  who  is  working  under  a  subsisting 
contract  for  the  rendition  of  services  at  a  fixed  compensation  per  diem^ 
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which  contract  may  be  terminated  by  either  pai*ty  without  notice,  in 
order  to  obtain  advances  and  supplies,  gives  to  the  person  making 
them  an  order  on  his  employer  for  a  certain  amount  to  be  paid  out 
of  money  then  due  him  as  wages  or  the  first  that  may  become  due 
him,  and  the  employer  accepts  such  oinier  on  the  day  it  is  given, 
with  the  qualification  that  he  would  pay  only  to  the  extent  of  the 
time  the  employ 6  worked,  such  order  is  a  valid  assignment  of  the 
wages  earned  and  to  be  earned  ;  and  the  rights  of  the  assignee  can 
not  be  intercepted  by  a  garnishment  sued  out  by  a  creditor  of  the 
employ 6  against  the  employer  while  the  wages  are  being  earned. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  J.  Banks. 

S.  R.  Wellborn,  the  appellant,  brought  an  a<;tion  of 
assumpsit  against  one  Steve  Mcintosh,  and  sued  out  an 
ancillary  writ  of  garnishment,  which  was  served  upon 
the  Howard-Harrison  Iron  Company.  The  suit  was 
commenced  in  a  justice  of  the  peace  court,  where  judg- 
ment was  rendered  against  the  defendant.  The  garni- 
shee answered  an  indebtedness  to  the  defendant,  and 
suggested  the  appellee,  F.  M.  Buck,  as  claimant.  From 
a  judgment  in  favor  of  the  plaintiff,  upon  issue  joined 
between  him  and  the  claimant,  the  claimant  appealed  to 
the  circuit  court,  and  upon  the  trial  of  the  cause  in  the 
circuit  court,  the  following  facts  appeared : 

Defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
three  dollars  with  interest  and  attorney's  fee  to  be  added, 
and  suit  was  brought  on  this  indebtedness,  and  garnish- 
ment issued  on  22d  day  of  January,  1895,  on  which 
day  summons  was  served  on  defendant  and  the  garnish- 
ment writ  on  the  Howard-Harrison  Iron  Company.  On 
this  day  the  defendant  was  in  the  employ  of  the  Howard- 
Harrison  Iron  Company,  but  under  no  contract  for  any 
definite  period  of  time.  The  fact  being  that  the  Howard- 
Harrison  Iron  Company  would  pay  him  at  the  rate  of 
(90)  ninety  cents  a  day,  for  each  day  he  worked,  and 
either  party  could  terminate  it  any  day  or  hour  either 
should  desire.  Under  this  state  of  facts,  the  garni- 
shee answered  on  the  13th  day  of  February,  1895,  ad- 
mitting an  indebtedness  of  twelve  and  85-100  dollars 
to  the  defendant,  of  which  sum  $5.50  was  earned  be- 
tween the  day  of  the  service  of  the  garnishment  and  the 
day  it  was  answered.  The  garnishee,  the  Howard- 
Harrison  Iron  Company,  in  its  answer  suggested  F.  B. 
Buck,  the  appellee,  as  claimant.    The  claimant   pro- 
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pounded  his  claim  and  the  issue  was  tried  between  S. 
R.  Wellborn,  plaintiff,  and  said  F.  B.  Buck,  claimant. 
The  claimant's  evidence  showed  that  the  defendant  was 
working  with  the  garnishee,  the  Howard-Harrison  Iron 
Company,  under  the  contract  as  stated  above  on  the 
14th  day  of  January,  1895,  and  without  a  termination 
of  that  employment  by  either  party  up  to  the  day  of  the 
answer  of  the  garnishee ;  that  claimant  was  a  merchant, 
having  a  grocery  store  near  the  plant  of  garnishee ;  that 
on  that  day  claimant  agreed  to  furnish  defendant,  in- 
cluding the  small  sum  he  then  owed  claimant,  to  the 
amount  of  $25.00,  if  defendant  would  give  him  an  order 
on  the  garnishee,  the  Howard-Harrison  Iron  Company, 
to  f>e  paid  out  of  the  money  then  due  him  or  the  first 
that  might  become  due  him .  The  defendant  did  this, 
and  the  garnishee  through  its  cashier,  J.  G.  Aderton, 
accepted  it  on  the  same  day  it  was  given,  the  14th  day 
of  January,  1895.  The  acceptance  was  that  the  gar- 
nishee would  only  pay  it  to  the  extent  of  the  time  made 
by  the  defendant.  The  garnishee  had  paid  no  money  to 
the  defendant  or  claimant  on  the  said  acceptance,  at  the 
time  of  the  answer  of  the  garnishee.  Defendant  was 
indebted  to  claimant  in  the  sum  of  about  $15  on  this 
order,  fi,  greater  sum  than  the  amount  of  indebtedness 
answered  by  the  garnishee. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  upon  the  hearing  of  all  the  evi- 
dence, judgment  was  rendered  in  favor  of  the  claimant, 
to  the  rendition  of  which  judgment  the  plaintiff  excepted. 
The  plaintiff  brings  the  present  appeal,  and  assigns  as 
error  the  rendition  of  judgment  in  favor  of  the  claimant. 

L.  Y.  Lipscomb,  for  appellant. 

Trotter  &  McAdory,  contra. 

BRICKELL,  C.  J. — Ordinarily,  contingent  rights  and 
interests  are  not  assignable  at  law ;  yet,  if  coupled  with 
some  present  interest,  they  are  capable  of  legal  assign- 
ment.— 2  Story  Eq.,  §  1049  ;  Patapaco  Guano  Co.  v.  Bal- 
lardy  107  Ala.  710.  An  example  is,  that  wages  to  be 
earned  in  the  future  under  an  existing  contract  for  their 
rendition,  providing  the  rate  or  measure  of  compensa- 
tion, are  capable  of  assignment.    The  principle,  as  it 
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may  be  collected  from  the  present  state  of  the  authori- 
ties, is  expressed  with  clearness  and  precision  in  1  Amer. 
&  Eng.  Encyc.  of  Law,  p.  828,  and  we  quote  it  at 
length,  because  it  is  so  peculiarly  applicable  to  the 
casQ  before  us  :  '*An  assignment  of  wages  to  be  earned 
under  an  existing  employment,  made  in  good  faith  and 
for  a  valuable  consideration  is  valid.  Such  an  assign- 
ment is  good  not  only  for  the  security  and  payment  of  a 
present  indebtedness,  but  for  such  advances  as  the 
assignor  may  find  it  necessary  to  obtain,  and  although 
the  workman  works  by  the  piece  and  his  wages  per 
month  vary.  And  if  there  is  a  subsisting  engagement, 
an  assignment  of  future  earnings  will  be  sustained, 
although  the  assignor  is  liable  to  removal  at  any  time." 

The  case  of  Lamar  v.  Smithy  7  Gray  (Mass.)  150,  to 
which  we  are  referred  by  the  counsel  for  the  appellee, 
bears  a  close  resemblance  to  the  present  case.  There 
was  a  contract  of  hiring  not  for  any  specified  time,  either 
party,  as  here,  being  at  liberty  to  terminate  it  at  any 
time,  at  the  rate  or  price  of  $1,25  per  day  for  the  time 
services  were  rendered.  To  obtain  advances  and  sup- 
plies, the  workman  gave  an  order  to  the  person  from 
whom  they  were  to  be  obtained  on  the  employer  for  the 
payment  of  the  wages  as  earned  for  a  period  of  three 
months,  of  which  the  employer  had  notice,  and  of  its 
acceptance  there  was  evidence  which  was  submitted  to 
the  jury.  The  order  was  held,  a  valid,  operative  assign- 
ment of  the  wages  as  earned,  and  that  after  notice  and 
acceptance,  the  employer  was  legally  liable  to  the 
assignee  for  the  wages,  and  that  his  rights  could  not  be 
intercepted  by  a  garnishment  against  the  employer  while 
the  wages  were  being  earned.  The  order  in  favor  of  the 
appellee  was  presented  and  accepted  on  the  day  it  was 
drawn ;  and  thereafter,  even  under  the  common  law, 
when  actions  ex  contractu  could  be  supported  only  in  the 
name  of  the  party  having  the  legal  title,  would  have 
entitled  him  to  maintain,  in  his  own  name,  an  action 
against  the  employer. — Payne  v.  Mayor  &  Alderman,  4 
Ala.  333. 

The  cases  of  PurceU  v.  Mather,  35  Ala.  .570  ;  Skipper  v. 
Stokes,  42  Ala.  255,  are  not  opposed  to  the  principle  we 
have  stated.  The  rights  or  interest  assigned,  or  pro- 
posed to  be  assigned  in  each  case,  were  strictly  contin- 
gent— they  were  not  coupled  with  a  present  interest ; 
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there  was  no  subsisting  contract  or  engagement  for  the 
rendition  of  services  from  which  the  accounts  or  claims 
assigned  could  arise.  As  was  said  by  Stone,  J.,  in 
Purcell  V.  Mather,  supra,  (and  the  observation  is  equally 
applicable  to  Skipper  v.  Stokes)  :  **The  account  had  no 
actual  existence,  nor  did  it,  as  we  understand  the  term, 
have  a  potential  existence.  It  was  a  bare  possibility. 
There  was  no  right  in  esse,  out  of  which  the  claim  could 
spring.  It  was  not  the  product  of  the  grantor's  labor. 
Whether  he  would  perform  labor  for  Mr.  Gilchrist,  was 
contingent  on  the  election  of  Mr.  Gilchrist,  who,  so  far 
as  we  are  informed,  was  not  a  party  to  the  contract." 
In  this  case  there  was  a  present  interest  on  which  the 
assignment  could  operate — an  actual,  subsisting  engage- 
ment for  the  rendition  of  services,  at  a  fixed  compensa- 
tion ;  the  only  uncertainty  attending  it  was  the  duration 
of  the  time  or  period  of  service,  and  this  uncertainty 
did  not  lessen  its  assignability.  The  consideration  and 
fairness  of  the  assignment  was  not  impeached,  and  the 
rights  of  the  appellee  were  superior  to  any  right  the 
creditors  of  the  assignor  could  assert. 

The  rulings  of  the  circuit  court  were  in  accordance 
vith  this  view,  and  the  judgment  must  be  affirmed. 

Affirmed. 


Shepherd  et  al.  v.  Reeves  &  Co.  et  al. 

Bill  in   Equity  by  Creditors  of  a  Partnership  to   set   aside 
Fraudulent  Conveyance. 

1.  FraudnUnt  conveyance  to  wife;  partnership  assets, — On  a  bill  filed 
by  creditors  of  a  partnerahip  to  subject  to  the  payment  of  their  de- 
mands a  lot  of  land  which  was  conveyed  to  the  wife  of  one  of  the 
partners,  and  a  house  built  thereon  by  said  partner,  it  was  shown 
that  the  said  partnership  was  insolvent,  and  that  with  knowledge  of 
its  insolvency  and  of  its  indebtedness  to  complainants,  the  member 
of  the  firm,  who  was  its  business  manager,  took  funds  and  effects  of 
said  firm  and  bought  a  lot,  which  he  caused  to  be  conveyed  to  his 
wife,  and  then  built  a  house  thereon  with  funds  he  drew  from  the 
partnership  assets ;  the  several  sums  so  drawn  being  charged  to  said 
partner's  account.    Both  said  pai*tner  and  his  wife  testified  that  the 
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money  furnished  to  build  the  house  was  in  payment  of  a  debt  from 
the  firm  to  said  wife,  but  the  wife  held  no  evidence  of  such  debt,  nor 
was  there  any  account  whatever,  either  debit  or  credit,  between  her 
and  the  firm  on  its  books, and  her  testimony  as  to  the  sources  from  which 
she  derived  the  money  claimed  to  have  been  loaned  the  firm  was  vague, 
indefinite  and  far  from  satisfactory.  Held:  That  the  property  was  put 
in  the  name  of  the  wife  to  hinder,  delay  or  defraud  the  creditoi-s  of 
the  partnership,  and  that  it  should  be  subjected  to  the  payment  of 
complainants'  demands  as  in  truth  and  in  fact  assets  of  said  firm. 

Appeal  from  the  Chancery  Court  of  Fayette. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  by  the  appellees  against 
the  appellants ;  and  sought  to  have  set  aside  and  de- 
clared fraudulent  and  void  a  conveyance  to  Matelia 
Shepherd,  one  of  the  defendants,  of  a  house  and  lot ;  to 
have  the  property  subjected  to  the  payment  of  the  com- 
plainants' judgment  against  the  mercantile  firms  of 
McDuff  &  Co.  and  Easterlin  &  Co.,  of  which  firms, 
W.  H.  Shepherd,  the  husband  of  Matelia  Shepherd,  was 
a  member.  The  ground  of  the  relief  prayed  for  and  the 
facts  in  reference  to  the  conveyance  sought  to  be  set 
aside  are  sufficiently  stated  in  the  opinion. 

Upon  the  final  submission  of  the  cause,  on  the 
pleadings  and  proof,  the  chancellor  decreed  that  the 
complainants  were  entitled  to  the  relief  prayed  for  and 
ordered  accordingly.  From  this  decree  the  present  ap- 
peal is  prosecuted,  and  the  rendition  thereof  is  assigned 
as  error. 

Jones,  Mayfield  &  Brown,  for  appellant. — In  the 
absence  of  frau(J  on  the  part  of  the  partners  to  defraud 
the  creditors,  the  creditors  have  no  more  or  greater 
rights  to  pursue  the  property  of  the  partnership  than 
have  the  partners.  The  creditors  of  a  partnership  must 
work  out  their  rights  to  subject  property  held  by  third 
parties  to  the  payment  of  partnership  debts  through  the 
rights  of  the  partners  so  to  do. 

2.  The  assets  of  an  insolvent  partnership  are  not  a 
trust  fund,  and  creditors  thereof  have  no  lien  on  them. 
Hanover  v.  Klein,  64  Miss.  141;  Schmidlapp  &  Bros.  v. 
Carrie,  55  Miss.  597.  By  consent  of  the  partners  the 
funds  of  the  partnership  may  be  applied  to  the  payment 
of  the  debts  of  an  individual  partner. —  Wallace  v.  Stea- 
gall,  52  111,  App.  304  ;  Sylvester  v.  Henrich,  61 N.  W,  Rep, 
Vol,  lU, 
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942;  Hanover  National  Bank  v.  Klein,  64  Miss.  141; 
Schmidlapp  &  Bro.  v.  Currie,  55  Miss.  597.  Where  the 
wives  of  members  of  mercantile  partnerships  buy  goods 
from  such  firms  and  credit  the  price  thereof  on  the 
notes  of  their  husbands  to  them,  such  transfers  pe  not 
void  as  to  the  creditors  of  the  firms. — Farewell  v.  Stick, 
61  N.  W.  Rep.  566.  Where  a  wife  places  in  her  hus- 
band's hands  her  own  money,  which  he  places  in  a  firm 
of  which  he  was  a  member  and  the  firm  gave  its  note 
therefor,  and  afterwards  a  member  of  the  firm  conveyed 
to  the  husband  certain  land  in  consideration  of  this  note, 
it  was  held  that  the  wife  was  entitled  to  a  claim  on  said 
lands  as  against  the  firm's  creditors  to  the  extent  of  her 
money. —Hill  v.  Cornwall,  26  S.  W.  Rep.  540.  Where 
members  of  a  firm  borrow  money  on  their  own  account, 
but  use  it  in  the  firm's  business,  a  mortgage  on  the  firm 
property  to  secure  such  debts  is  valid  as  against  the 
firm's  creditors. —  Wiggins  v.  Blackshear,  26  S.  W.  Rep. 
939;  Vealv.Keely  Co.,^ 86  Ga.  130.  The  weight  of  au- 
thority  seems  to  be  that  mere  insolvency  where  no  actual 
fraud  intervenes  will  not  deprive  the  partners  of  their 
legal  control  over  the  property  and  of  the  right  to  dis- 
pose of  it  as  they  may  choose ;  and  where  the  creditor 
purchases  from  the  firm  in  good  faith,  and  the  individ- 
ual indebtness  is  at  a  fair  price  for  the  property  pur- 
chased, such  purchase  cannot  of  itself ,  be  held  fraudulent 
as  against  the  general  creditors. —  Wood  Mossiev,  Hoi- 
combe,  34  Kan.  34;  Schmidlapp  v,  Currie,  55  Miss.  597; 
30  Amer.  Rep.  533;  Case  v.  Beauregard,  99  U.  S.  119; 
Menagh  i\  Whit^vell,  52  N.  Y.  146;  Arnold  v.  Hagerman, 
45  N.  J.  Eq.  186;  Nat.  Bank  v,  Sprague,  20  N.  J.  Eq. 
13;  Rice  v,  Barnard,  20  Vt.  479  ;  Freeman  v,  Stewart,  41 
Miss.  138. 

J.  H.  McGuiRE  and  Daniel  Collier,  contra, — The 
facts  disclosed  by  the  averments  of  the  bill  and  by  the 
proof  of  the  complainants  cast  upon  Mrs.  Shepherd,  the 
alleged  voluntary  donee,  not  only  the  burden  of  proof  to 
clear  away  the  presumption  of  fraud,  but  it  cast  upon 
her  the  burden  and  duty  of  setting  up  in  her  answer,  not 
merely  a  denial  of  said  averments  of  fraud,  as  appears 
in  this  case,  but  a  clear,  consistent  statement  of  all  the 
facts  relied  on  by  her,  to  rebut  the  imputation  of  fraud 
cast  upon  her  by  the  bill.    She  did  neither  of  these  im- 
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portant  things,  and  hence  the  decree  was  right. — Yeend 
V.  Weeks y  104  Ala.  330 ;  Cartwright  v.  Bamberger,  90  Ala. 
410;  Warev,  Hamilton^  92  Ala.  146;  Murray  v.  Heard ^ 
103  Ala.  400 ;  Giovanni  v.  Bank,  55  Ala.  305. 

McCLELLAN,  J. — ^This  is  a  bill  by  creditors  of  a 
partnership  to  subject  to  the  payment  of  their  demands 
a  lot  of  land  which,  it  is  alleged,  was  purchased  by  one 
of  the  partners  with  partnership  funds,  the  conveyance 
being  made  to  his  wife,  and  a  house  built  thereon  by  the 
husband  also  with  funds  belonging  to  the  partnership. 
W.  H.  Shepherd,  it  is  alleged,  was  the  member  of  the 
partnership  who  so  diverted  its  assets  ;  and  in  respect  of 
him  and  such  diversion,  the  bill  contains  the  following 
averments :  **That  said  Shepherd  was  the  business 
manager  of  the  partnership  and  acted  as  salesman,  col- 
lector, purchaser,  &c.,  and,  in  fact,  managed*  and  con- 
trolled the  business  in  all  respects  and  handled  the  cash 
thereof ;  and  that  said  Shepherd,  whilst  said  firm  was 
indebted  to  complainants,  but  before  judgment  for  the 
debts  had  been  rendered,  well  know^ing  that  the  assets  of 
said  firm  were  wholly  insufficient  to  pay  its  debts,  and 
that  said  firm  was  in  fact  insolvent,  took  funds  and 
effects  of  said  firm  from  the  general  assets  thereof,  and 
therewith  built  and  erected  a  two  story  residence  for 
himself  and  family  to  live  in,  worth  at  least  two  thous- 
and dollars,  upon  a  lot  which  he  purchased  and  paid  for 
with  such  funds,  taken,  as  aforefaid,  from  the  assets  of 
said  firm,  with  intent  thereby  to  hinder,  delay  or  defraud 
said  creditors  and  complainants  out  of  their  just  rights, 
and  satisfaction  of  their  just  demands  out  of  said  funds 
so  abstracted,  as  aforesaid  from  said  business  ;  and  com- 
plainants state  and  charge  that  they  and  said  other  exis- 
ting creditors  were  entitled  to  and  had  a  lien  upon  said 
funds  for  the  payment  of  partnership  debts  which  was 
superior  to  any  right  which  said  Shepherd  had  or  could 
have  acquired  by  reason  of  his  appropriation  thereof,  as 
aforesaid,  for  the  purchase  of  said  lot  and  the  erection 
of  said  dwelling  house  and  other  appurtenances ;  and, 
therefore,  whatever  might  have  been  the  intent  upon  the 
part  of  said  Shepherd,  with  which  he  so  appropriated 
said  funds,  the  same  legal  effect  would  and  did  result  or 
flow  therefrom,  that  is  to  say,  it  is  a  transaction  which 
the  law  condemns  as  fraudulent  as  against  your  orators 
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and  other  creditors  ;  and  that  title  or  deed  to  said  lot  was 
taken  in  the  name  of  said  W.  H.  Shepherd's  wife,  Mar- 
telia  Shepherd,  from  the  vendor  to  said  W.  H.  Shepherd 
of  said  lot."  The  answer  (of  Martelia  Shepherd  and 
W.  H.  Shepherd,  we  suppose,  though  not  stated  in  the 
abstract)  **denied  the  averments  of  the  bill  as  to  the 
house  and  lot  in  question,  and  alleged  that  the  lot  was 
purchased  and  house  built  by  Martelia  Shepherd  with 
her  own  means  and  at  her  own  expense,  that  the  part- 
nership was  largely  indebted  to  her  at  the  time,  in  an 
amount  much  greater  than  what  she  received  from  the 
company  towards  building  the  house  and  purchasing  the 
lot/' 

Both  W.  H.  Shepherd  and  his  wife,  Martelia  Shep- 
herd, admit  in  their  answers  and  depose  as  witnesses 
that  money  to  purchase  the  lot  and  money  and  materials 
to  build  the  house  thereon  was  supplied  by  or  came  from 
the  partnership,  and  out  of  its  funds  and  effects ;  and 
the  answers  and  testimony  exclude  the  idea  that  any 
money  or  effects  of  W.  H.  Shepherd  individually  were 
used  either  in  the  purchase  or  improvement  of  the  lot. 
They  aver  and  depose,  however,  that  the  partnership 
was  indebted  to  her  in  the  sum  of  $600,  and  the  money 
and  material  supplied  by  the  firm  was  in  the  way  of 
payment  of  this  indebtedness  to  her.  So  that  the  issue 
is  brought  down  to  this  :  Was  the  firm  indebted  to  her 
in  the  amount  of  funds  or  effects  belonging  to  it  which 
went  into  this  property,  and  were  such  funds  or  effects 
paid  or  delivered  to  her  on  this  indebtedness?  In  the 
first  place,  W.  H.  Shepherd  purchased  the  lot  of  land 
from  Mrs.  Berry  in  his  own  name,  had  a  deed  drawn 
and  signed  purporting  to  convey  it  to  himself  and  wife, 
and  paid  for  it  in  part  by  crediting  an  account  which 
Mrs.  Berry  owed  the  firm,  and  in  other  part  with  money 
which  must  have  come  from  the  same  source,  as  Shep- 
herd testifies  that  none  of  his  own  money  was  so  used, 
and  Mrs.  Shepherd  claims  neither  that  she  furnished 
the  money  thus  paid  directly,  nor  that  it  was  paid  by 
the  firm  for  her  as  a  credit  on  its  indebtedness  to  her. 
Indeed,  while  she  testifies  that  the  residence  on  the  lot 
was  built  with  her  money,  she  nowhere  says  that  the  lot 
was  paid  for  with  her  money.  So  much,  for  the  moment, 
as  to  the  purchase  money  of  the  lot.  In  respect  of  the 
money  with  which  the  house  was  built,  it  appears  from 
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the  books  of  the  company  that  it  was  supplied,  not  to 
Mrs.  Shepherd  at  all,  but  to  W.  H.  Shepherd,  that 
Shepherd  himself  took  it  from  the  funds  of  the  com- 
pany and  charged  it  to  himself.  This,  in  our  opinion, 
made  a  prima  facie  case  for  the  relief  prayed  as  to  the 
house  and  lot,  and  put  upon  Mrs.  Shepherd  the  burden 
of  showing  that  the  firm  was  indebted  to  her,  and  that 
the  money  and  material  expended  and  used  in  building 
the  house  were  furnished  on  that  account.  We  do  not 
think  she  has  discharged  that  burden.  To  begin  with, 
it  is  an  infirmative  circumstance  that  she  took  no  note 
or  other  evidence  of  the  firm's  alleged  indebtedness  to 
her.  Again,  if  it  had  been  so  indebted  and  set  about 
ihe  payment  of  such  debt,  it  is  to  the  last  degree  im- 
probable and  unreasonable  that  it  should  have  charged 
the  payments  as  ordinary  items  of  indebtedness  to  W . 
H.  Shepherd  instead  of  entering  them  as  credits  on  her 
account  against  the  partnership.  Moreover,  not  only 
does  it  not  appear  that  she  had  any  evidence  or  even 
memorandum  of  her  claim  against  the  firm,  but  it  does 
not  appear  that  there  was  any  account  whatever  between 
her  and  the  firm,  either  of  debit  or  credit,  on  its  books. 
Then,  too,  her  testimony  as  to  the  sources  whence  she 
had  or  received  the  money  she  claims  to  have  loaned  the 
firm  is  far  from  satisfactory.  She  says  ''the  money 
came  from  my  property,  from  my  father's  estate,"  and 
she  gave  a  mortgage  on  a  place  and  borrowed  $300  of 
the  $600  that  was  in  the  store,  but  the  mortgage  is  not 
produced,  nor  its  date  given.  She  says  she  had  about 
$150  a  year  rent  on  a  place  ;  but  whether  more  or  less 
than  $150,  and  how  much  more  or  less,  and  what  place, 
is  not  specified;  and  that  the  firm  ^'had  about  two 
years'  rent  of  this  place."  These  indefinite  places  thus 
mortgaged  and  rented  came,  she  says,  from  her  father's 
estate .  He  died  about  thirty  years  before  she  was  testify- 
ing. She  confessed  her  inability  to  state  the  value  of  the 
property  which  tlius  came  to  her,  and  also  state  the  value 
of  her  own  and  her  husband's  estates.  And  she  makes 
no  pretense  whatever  that  she  at  the  time  of  these  trans- 
actions had  any  money  except  what  the  firm  owed  her,  so 
that  she  could  not  have  supplied  the  money  which  in  part 
paid  for  tlie  lot.  Add  to  all  this  the  fact  that  the  deed 
which  was  originally  drawn,  signed  and  delivered,  but 
not  attested  or  acknowledged,  was  surrendered  by  Shep- 
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herd,  and  another  made  at  his  request  to  Mrs.  Shepherd 
alone,  more  than  six  months  after  the  original  deed  and 
after  the  house  had  been  built  with  the  funds  of  the 
partnership  taken  by  Shepherd  and  charged  to  him,  and 
the  conclusion  is  fairly  and  reasonably  assured  that  this 
whole  idea  about  the  lot  being  purchased  and  paid  for 
and  the  house  being  built  with  her  funds  is  an  after- 
thought, having  existence  only  as  a  part  of  a  scheme  to 
save  the  property  from  the  just  demands  of  the  partner- 
ship creditors,  these  complainants  among  the  number ; 
and  we  concur  with  the  chancellor  that  they  were  en- 
titled to  subject  it  to  their  debts  as  in  truth  and  in  fact 
assets  of  the  firm. 

Whatever  may  be  the  present  value  of  the  house  and 
lot,  we  do  not  find  that  any  money  or  material  entered 
into  the  purchase  of  the  one  or  the  erection  of  the  other 
which  did  not  belong  to  the  partnership ;  and  there  is, 
therefore,  no  merit  in  the  suggestion  that  in  any  event 
the  compainants  are  entitled  to  only  so  much  of  the 
proceeds  of  a  sale  of  the  property  as  will  equal  the 
amount  of  partnership  assets  affirmatively  and  certainly 
traced  into  it. 

AflSrmed. 


Abraham  Bros.  v.  Browder. 

Action  for  Breach  of  Warranty, 

1.  Sale\  breach  of  warranty,  when  not  shovm,  and  when  action  there- 
f(yr  can  not  be  maintained. — When  in  his  complaint,  a  plaintiff  claims 
"damages  for  a  breach  of  warranty  in  the  sale  of  a  mule,  »  »  » 
which  mule  the  defendants  warranted  sound  in  all  respects,  except  a 
small  wound  on  one  of  said  mule's  feet,  and  which  wound  they  (de- 
fendants) warranted  not  to  injure  said  mule  for  thirty  days,  *  *  * 
when  in  fact  said  mule  at  that  time  was  badly  diseased,  *  *  »  and 
had  since  had  lockjaw,"  and  the  proof  shows  that  in  making  the  sale 
the  defendants  guaranteed  that  a  wound  in  the  mule's  foot  would  not 
cause. him  to  lose  a  day's  w^ork  for  thirty  days,  they  agreeing  to  refund 
purchase  price  if  it  did ;  that  as  a  matter  of  fact  the  mule  was  dis- 
abled within  such  time  on  account  of  such  foot,  and  that  plaintiff 
returned  the  mule  and  demanded  his  money  returned,  which  was  re- 
fused by  defendants,  but  there  was  no  proof  of  damages  sustained  on 
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account  of  the  mule's  inability  to  work  during  the  thirty  days,  there 
is  shown  no  gi'ound  for  recovery  for  breach  of  warranty,  and  the 
plaintiff  is  not  entitled  to  maintain  such  form  of  action,  although  the 
facts  proven  authorized  a  recovery  for  money  had  and  received. 

2.  Action  for  breach  of  warranty;  rescission  of  contract  no  founda- 
tion for  such  suit. — ^To  support  an  action  for  a  breach  of  warranty, 
thei*e  must  be  shown  to  be  a  subsisting  contract  between  the  parties ; 
and  proof  of  the  rescission  of  the  contract  out  of  which  the  warranty 
is  alleged  to  have  arisen  furnishes  no  foundation  for  the  maintenance 
of  such  action. 

Appeal  from  the  City  Court  of  Montgomery, 

Tried  before  the  Hon.  John  G.  Winter. 

This  action  was  brought  by  the  appellee,  J,  F.  Brow- 
der, against  the  appellants,  Abraham  Brothers,  and 
sought  to  recover  damages  for  the  breach  of  warranty 
for  the  sale  of  a  mule  to  the  plaintiff.  The  facts  of  the 
case  are  sufficiently  stated  in  the  opinion. 

Judgment  was  rendered  for  the  plaintiff.  Defend- 
ants bring  the  present  appeal,  and  assign  as  error  the 
rendition  of  judgment  for  the  plaintiff,  and  the  over- 
ruling of  defendants'  motion  for  a  new  trial. 

Graham  &  Steiner,  for  appellants. — The  plaintiff  can 
not  maintain  an  action  for  breach  of  warranty,  on  the 
proof  in  this  case.  He  should  have  brought  an  action  for 
money  had  and  received. — 2  Benj.  on  Sale,  §§  918,  1347, 
et  8eq. 

John  W.  A.  Sanford,  Jr.,  contra. — ^The  plain tiflf 
showed  his  right  of  recovery.  The  facts  proven  showed 
a  complete  rescission  of  the  contract. — Pritchettv,  Muriroe, 
22  AlsL.  502;  Perry  V,  Johnston,  59  Ala.  648;  Broivn  v. 
Freeman,  79  Ala.  406 ;  Tlwmpson  v.  Harvey,  86  Ala.  519 ; 
Gillv.  Daily,  105  Ala.  323. 

COLEMAN,  J.— The  plaintiff  Browder  sued  for  a 
breach  of  warranty  upon  the  following  complaint :  **Tlie 
plaintiff  claims  of  the  defendants  fifty  dollars  damages 
for  a  breach  of  warranty  in  the  sale  of  a  mule  by  them 
to  plaintiff  on  1st  day  of  March,  1895,  which  mule  the 
defendants  warranted  sound  in  all  respects,  except  a 
small  wound  on  one  of  said  mule's  feet,  and  which 
wound  they  warranted  not  to  injure  said  mule  for  thirty 
days  from  date  of  sale,  when  in  fact  said  mule  at  that 
Vol.  114. 
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tixQe  was  badly  diseased,  and  was  threatened  with,  and 
has  since  had  lock-jaw.' ' 

The  case  was  tried  by  the  court  without  a  jury,  and 
judgment  rendered  for  the  plaintiff,  for  $53.90.  The 
errors  assigned  are,  that  the  court  erred  in  rendering 
judgment  for  the  plaintiff,  and  in  overruling  defendants' 
motion  for  a  new  trial . 

We  think  it  evident  that  the  judgment  of  the  court 
was  for  the  money  paid  by  the  plaintiff  in  the  purchase 
of  the  mule  and  the  interest  thereon ;  and  we  may  go' 
further  and  say  that  if  plaintiff  had  sued  for  money  had 
and  received  the  evidence  authorized  the  judgment  in 
such  an  action  ;  but  the  question  is,  whether  the  judg- 
ment rendered  was  authorized  under  the  evidence  in  the 
form  of  action  instituted.  The  action  is  for  a  breach  of 
warranty  in  the  sale  of  a  mule.  To  entitle  the  plaintiff 
to  recover,  he  must  prove  his  case  as  laid  in  the  com- 
plaint. We  will  take  the  evidence  of  the  plaintiff  him- 
self. So  far  as  material  on  the  issue,  it  is  literally^  as 
follows  :  '*0n  or  about  the  first  of  March,  1895,  plain- 
tiflf  bought  from  defendants  a  mule,  for  which  he  paid 
fifty  dollars.  Defendants  told  plaintiff  that  the  mule 
had  a  defective  foot,  and  the  mule  was  at  the  time,  a 
little  lame  from  the  foot,  but  defendants  guaranteed  that 
the  mule  would  not  lose  a  day's  work  on  account  of  the 
foot  for  thirty  days ;  and  told  plaintiff  if  the  mule  did 
lose  a  day's  work  within  thirty  days,  on  account  of  the 
foot,  to  bring  him  back,  and  defendants  would  give  him 
back  his  money.  Plaintiff  further  testified  that  the  mule 
was  unable  to  do  work  within  thirty  days  ;  and  in  fact 
within  a  very  few  days  after  he  sent  the  mule  out  to  his 
farm,  the  mule  could  not  do  any  work  on  account  of  his 
foot.  He  further  testified,  that  he  brought  the  mule 
back  *  *  *  and  left  it  at  stable  of  defendants,  *  *  * 
and  asked  for  the  return  of  his  money.  Defendants  re- 
fused to  return  his  money."  There  was  evidence  to 
show  that  after  the  return  of  the  mule,  it  died  from  lock- 
jaw caused  by  the  diseased  foot,  but  how  long  afterwards 
does  not  appear.  There  is  other  evidence  in  the  case, 
but  unless  that  we  have  set  out,  sustains  the  plaintiff's 
case,  there  is  none  to  which  the  judgment  can  be  re- 
ferred. 

By  the  terms  of  the  agreement,  the  parties  stipulated, 
that  if  the  mule  lost  any  time  within  thirty  days,  the 
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plaintiff  had  the  right  to  return  the  mule  and  get  his 
money.  The  plaintiff  availed  himself  of  this  provision 
in  the  contract,  returned  the  mule,  and  demanded  the 
money..  The  refusal  of  the  defendants  to  repay  the 
money  subjected  them  to  an  action  in  assumpsit  for  its 
recovery. 

There  is  no  evidence  that  the  mule  was  unsound  ex- 
cept as  to  the  lame  foot,  and  this  defect  was  pointed  out 
^at  the  time  of  the  sale.  The  only  guarantee  proven  was 
that  the  mule  would  lose  no  time  on  account  of  its  lame- 
ness, for  thirty  days.  The  action  is  not  to  recover  dam- 
age sustained  in  consequence  of  the  loss  of  time  from 
work  during  the  thirty  days,  and  besides  there  is  not  a 
particle  of  evidence  as  to  the  extent  of  damages  sus- 
tained on  account  of  the  failure  of  the  mule  to  work  dur- 
ing the  period  of  thirty  days  covered  by  the  guaranty. 
Appellee  contends  in  his  argument  that  there  had  been 
a  complete  rescission  of  the  contract,  and  cites  authority 
to  .sustain  his  contention.  Certainly  if  this  be  true, 
there  is  no  foundation  for  the  present  action.  There 
must  be  a  subsisting  contract  to  support  an  action  for  a 
breach  of  warranty.  If  the  facts  justify  it,  a  buyer  may 
rescind  a  contract  and  sue  for  the  purchase  money  paid ; 
or  he  may  sue  and  recover  damages  for  a  fraud  practiced 
upon  him ;  or  he  may  affirm  the  contract  and  maintain 
an  action  for  breach  of  warranty.  He  can  not  insist 
that  a  contract  has  been  rescinded,  and  yet  recover  on 
the  contract. 

In  any  aspect  we  view  the  case,  the  judgment  ren- 
dered was  erroneous,  and  a  new  trial  should  have  been 
granted. 

Reversed  and  remanded. 


Kitchens  v.  Elliott. 

Action  on  the  Case  to  recover  Damages  for  Injury  to  a  Horse. 

1.  Action  on  the  cane ]  injury  caused  by  vicious  horse;  sufficitTicy  of 
complaint. — In  an  action  on  the  case,  a  count  of  the  complaint  which 
alleges  that  the  defendant  owned  or  kept  a  hoi-se  which  was  vicious 
and  accustomed  to  do  mischief,  and  having  notice  of  said  horse's  mis- 
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ciiieTous  disposition  failed  to  secure  or  keep  him,  and  the  said  horse 
escaped  and  worried  and  chased  a  colt  belonging  to  plaintiff,  thereby 
causing  plaintiff's  mare,  the  mother  of  said  colt,  to  run  away,  to  the 
damage  of  the  plaintiff ,  states  a  substantial  cause  of  action,  and  is 
not  subject  to  demurrer  upon  the  grounds  that  the  damages  claimed 
were  not  the  natural  and  proximate  result  of  the  alleged  wrong. 

2.  Same ;  same ;  sufficiency  of  proof. — The  allegation  in  such  com- 
plaint that  the  defendant  had  knowledge  of  the  alleged  vicious  and 
mischievous  disposition  of  the  horse  is  essential  to  the  plaintiff's  re- 
covery; and  in  the  absence  of  any  evidence  tending  to  prove  such  al- 
legation, there  can  be  no  recovery  on  said  count,  and  the  defendant 
is  entitled  to  the  general  affirmative  charge  thereunder. 

3.  Same ;  violation  of  oily  ordinance ;  special  damages  ;  sufficiency  of 
complaint. — In  an  action  on  the  case,  where  a  complaint  alleges  that 
the  defendant,  who  owned  a  horse  accustomed  to  do  mischief,  wrong- 
fully permitted  him  to  run  at  large  in  the  streets  of  a  city,  in  viola- 
tion of  the  city  ordinance,  and  that  while  said  hoi*se  was  running  at 
large,  he  chased  a  colt  belonging  to  plaintiff,  thereby  causing  the  colt's 
mother,  owned  by  plaintiff,  to  run  away  with  a  wagon  hitched  to  her, 
breaking  the  wagon  and  injuring  herself,  and  that  thereby  the  plain- 
tiff lost  the  use  of  his  said  mare  for  thirty  days,  was  compelled  to  buy 
medicine  for  her,  and  that  she  was  greatly  depreciated  in  value  by 
said  injuries,  to  plaintiff's  damage,  <fec.,  the  allegations  of  such  com- 
plaint show  that  the  plaintiff  was  specially  injured  and  that  the  dam- 
ages claimed  were  the  natural  and  proximate  result  of  the  breach  of 
the  city  ordinance  by  the  defendant,  which  was  not  shared  in  by  the 
public  at  large,  and  the  complaint  is,  therefore,  sufficient,  and  not 
subject  to  demurrer  upon  the  gi'ound  that  the  damages  claimed  were 
too  remote  and  not  the  proximate  result  of  the  defendant's  alleged 
wrong. 

4.  Sam^;  same;  sufficiency  of  plea. — A  plea  to  such  a  complaint, 
that  the  ordinance,  which  the  defendant  was  alleged  to  have  violated, 
was  not  being  enforced  at  the  time  the  alleged  wrong  was  committed, 
presents  no  defense  and  is  bad. 

5.  Same ;  same ;  admissible  evidence. — In  an  action  on  the  case  to 
recover  damages  for  injuries,  where  the  allegations  of  the  complaint 
as  to  special  damages  sustained  by  the  plaintiff  are  sufficient,'  evi- 
dence introduced  to  prove  the  suffering  of  special  damages  is  rele- 
vant and  admissible. 

Appeal  from  the  Circuit  Court  of  Walker. 

Tried  before  the  Hon.  John  C.  Carmichael,  Special 
Judge. 

This  was  an  action  brought  by  the  appellee,  James  H. 
Elliott,  against  the  appellant,  J.  M.  Kitchens.  The  com- 
plaint contained  two  counts,  which  were  as  follows  :  1st. 
^*The  plaintiff  claims  of  the  defendant  the  sum  of  fifty- 
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dollars  damages,  for  that  heretofore  on,  to-wit,  the  5th 
day  of  August,  1895,  the  defendant  was  the  owner  or 
keeper  of  a  horse  which  was  vicious,  mischievous  and 
accustomed  to  do  mischief,  and  the  said  defendant,  hav- 
ing knowledge  of  such  mischievous  disposition  of  said 
horse,  did  fail  to  safely  and  securely  keep  said  horse, 
and  the  said  horse  escaping  did  worry  and  chase  a  colt 
belonging  to  the  plaintiff,  thereby  causing  a  mare  of 
plaintiff,  the  mother  of  said  colt,  to  run  away,  being 
hitched  to  a  wagon,  to  the  damage  of  plaintiff  as  afore- 
said." 

2d.  "  The  plaintiff  claims  of  the  defendant  the  further 
sum  of  fifty  dollars  for  that  heretofore  on,  to-wit,  the  5th 
day  of  August,  1895,  the  defendant  was  the  owner  of  a 
horse  which  was  prone  and  accustomed  to  do  mischief,  and 
the  defendant  did  wrongfully  permit  said  horse  to  run  at 
large  on  the  streets,  avenues  or  alleys  of  the  city  of  Jas- 
per, while  in  said  city  of  Jasper  there  was  an  ordinance 
declaring  it  to  be  unlawful  for  any  horse  to  run  at  large 
on  the  streets,  avenues  or  alleys,  and  while  so  running 
at  large  said  horse  did  fret,  worry  and  chase  a  colt  be- 
longing to  plaintiff,  thereby  causing  a  mare  belonging  to 
plaintiff,  being  the  mother  of  said  colt,  to  run  away  with 
the  wagon  being  hitched  thereto,  breaking  said  wagon 
and  injuring  said  mare  otherwise  by  a  broken  shaft  or 
other  broken  parts  of  said  wagon  being  thrust  into  her, 
by  reason  of  said  injuries  plaintiff  lost  the  use  of  mare 
for,  to-wit,  thirty  days,  and  by  reason  of  said  injuries 
plaintiff  was  compelled  to  buy  medicine  for  said  mare 
and  was  obliged  to  administer  said  medicine  and  doctor 
said  mare  for  a  long  time,  to-wit,  thirty  days,  and  the 
said  mare  was  then  and  there  greatly  depreciated  in 
value  by  reason  of  said  injuries  to  the  great  damage  of 
plaintiff  as  aforesaid." 

To  each  count  of  the  complaint  the  defendant  demurred 
upon  the  grounds:  1st.  That  said  damages  claimed 
are  too  remote,  and  were  not  the  natural  and  proximate 
result  of  the  alleged  wrong.  2d.  That  the  allegations 
of  the  complaint  fail  to  show  that  the  defendant's  horse 
did  any  injury  to  the  plaintiff  or  his  property.  3d.  That 
the  complaint  shows  that  the  plaintiff's  mare  injured 
herself. 

The  defendant  also  moved  to  strike  from  the  second 
count  of  the  complaint  the  following  portions  thereof ,  upon 
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the  ground  that  the  damages  therein  claimed  were  too  re- 
mote and  were  not  the  proximate  result  of  the  defendant's 
alleged  wrong :  "  And  the  said  mare  was  then  and  there 
greatly  depreciated  in  value  by  reason  of  said  injuries." 
"  And  was  obliged  to  administer  said  medicines  and  doc- 
tor said  mare  for  a  long  time,  to- wit,  thirty  days/' 
**And  by  reason  of  said  injuries  plaintiff  was  compelled 
to  buy  medicines  for  said  mare."  **And  by  reason  of 
said  injuries  plaintiff  lost  the  use  of  said  mare  for,  to- 
wit,  thirty  days."  "And  injuring  said  mare  otherwise 
by  a  broken  shaft  or  other  broken  part  of  said  wagon 
being  thrust  into  her."  '*  Thereby  causing  a  mare  be- 
longing to  plaintiff,  being  the  mother  of  said  colt,  to  run 
away  with  the  wagon  being  hitched  thereto."  ''Break- 
ing said  wagon."  Each  of  these  demurrers  and  motions 
were  overruled,  and  the  defendant  separately  excepted 
to  each  of  such  rulings.  The  defendant  pleaded  the 
general  issue,  and  the  following  special  pleas  :  "  2d. 
Contributory  negligence,  by  plaintiff  allowing  his  colt 
to  run  at  large  on  the  streets  of  Jasper  in  violation  of  the 
city  ordinance  set  up  in  the  second  count  of  the  com- 
plaint. 3d.  Contributory  negligence,  in  that  plaintiff  un- 
lawfully permitted  said  colt  to  run  at  large.  4th.  Comes 
the  defendant  and  for  further  answer  to  the  second  count 
of  the  complaint  says  that  the  said  ordinance  was  not 
enforced  in  the  city  of  Jasper  at  the  time  the  alleged 
wrong  was  committed  by  defendant.  5th.  For  fur- 
ther answer  to  the  second  count  of  said  complaint  de- 
fendant says  that  his  said  damages  to  the  mare  and 
wagon  arose  from  plaintiff's  own  negligence,  which 
proximately  contributed  thereto,  because  he  says,  that 
plaintiff  was  negligent  in  holding  said  mare,  and  if  he 
had  not  been  so  negligent  the  injury  would  not  have  oc- 
curred to  his  mare  and  wagon." 

To  the  4th  plea  the  plaintiff  demurred  upon  the 
ground,  that  it  undertakes  to  set  up  as  a  defense  to  this 
action  a  failure  to  enforce  a  public  statute,  the  failure  to 
enforce  which  can  not  be  charged  to  the  plaintiff.  This 
demurrer  was  sustained.  To  the  2d  plea  the  plaintiff 
filed  a  replication  admitting  the  ordinance  referred  to 
therein,  but  denied  that  the  colt  was  running  at  large. 
Upon  the  other  pleas  issue  was  joined. 

The  plaintiff's  evidence  tended  to  show  that  on  the 
oth  day  of  August,  1895,  the  plaintiff,  who  was  residing 
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in  the  city  of  Jasper,  Alabama,  hitched  up  his  mare  to 
his  own  wagon  and  drove  down  the  streets  of  Jasper  to 
another  portion  of  the  town  to  a  foundry  for  some  iron ; 
that  while  driving  along  said  streets  his  mare's  colt, 
about  three  montlis'  old,  was  following  along  after  his 
mother  ;  that  a  horse  belonging  to  defendant,  which  was 
running  loose  in  the  streets  of  said  city,  took  after  said 
colt  and  he  (Elliott)  threw  chips  from  his  wagon  at  the 
horse,  and  thought  it  was  gone  ;  that  he  drove  up  to  the 
foundry  and  heard  a  nickering,  and  when  he  got  out  of 
the  wagon,  said  horse  got  in  between  said  colt  and  its 
mother  and  chased  it  away;  and  that  then  the  mare 
jerked  loose  from  plaintiff  and  took  after  the  horse  and 
colt  as  hard  as  she  could  go  with  the  wagon  hitched  to 
her,  from  which  resulted  the  injuries  complained  of. 

Upon  the  plaintiff  offering  to  introduce  evidence  to 
prove  that  the  mare  was  damaged  by  the  injuries  to  the 
extent  of  fifty  dollars,  the  defendant  objected  to  the  in- 
troduction of  such  proof,  upon  the  ground  that  the  dam- 
ages were  too  remote.  The  court  overruled  this  objection, 
allowed  the  proof  to  be  made,  and  the  defendant  duly 
excepted.  Plaintiff  then  introduced  in  evidence  an  or- 
dinance of  the  city  of  Jasper  which  was  in  words  and 
figures  as  follows:  '*  Section  101.  Horses  and  mules 
at  large  on  the  streets. — It  shall  be  unlawful  for  any 
horse  or  mule  to  run  at  large  on  the  streets,  avenues  or 
parks  or  alleys  of  the  city  of  Jasper,  and  any  person, 
having  the  custody  or  control  of  such  animal,  permit- 
ting the  same  to  run  at  large  in  violation  of  this  section, 
on  conviction  shall  not  be  fined  less  than  one  nor  more 
than  one  hundred  dollars.'' 

Upon  the  plaintiff  offering  to  introduce  evidence  to 
prove  the  several  special  damages  alleged  in  the  com- 
plaint, the  defendant  separately  objected  to  the  proof  of 
each  of  the  alleged  damages,  upon  the  ground  that  the 
damages  sought  to  be  proven  were  too  remote.  The 
court  overruled  each  of  the  objections,  and  to  these  sev- 
eral rulings  the  defendant  separately  excepted. 

Among  the  charges  asked  by  the  defendant,  and  to  the 
refusal  to  give  each  of  which  he  separately  excepted, 
were  the  following:  (1.)  **If  the  jury  believe  the 
evidence,  they  can  only  assess  nominal  damages  against 
the  defendant."     (2.)     **If  the  jury  believe  the  evi- 
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deuce,  the  plaintiff  can  not  recover  under  the  first  count 
of  the  complaint." 

There  were  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals,  and  assigns  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions  were  re- 
served. 

Coleman  <fe  Bankhead,  for  appellant. — 1.  The  first 
count  of  the  complaint  alleged  that  the  defendant's 
horse  was  mischievous,  and  that  the  defendant  knew  this 
fact.  It  was,  therefore,  necessary  to  prove  such  allega- 
tions.— Smith  V,  Causeyj  22  Ala.  568 ;  Strouse  v.  Leipf^ 
101  Ala.  433  Garlick  v.Dorsey,  48  Ala.  220;  Durden  v. 
Barnett,  7  Ala.  169.  In  pleading,  the  rule  is  that  no 
allegation  descriptive  of  the  identity  of  that  which  is 
legally  essential  to  the  claim  or  charge  can  ever  be  re- 
jected as  surpluage. — Rogers  v.  Jones,  51  Ala.  353  ;  4 
Encyc.  of  Plead.  &  Prac.,,610;  1  Greenl.  on  Evidence, 
§  56.  A  needless  description  of  an  animal  must  be 
proven  as  alleged. — 1  Bishop's  New  Grim  Law,  §§  485- 
486;  488,  subdiv.  5.  And  this  rule  applies  as  well  to 
civil  as  to  criminal  cases. — McGehee  v.  State,  52  Ala.  224. 

2.  The  second  count  alleges  that  defendant's  horse 
was  prone  or  accustomed  to  do  mischief.  This  was  a 
description  of  the  horse.  It  was  necessary  to  allege  that 
the  damage  was  caused  by  a  horse.  The  city  ordinance 
only  covei'ed  a  horse  or  a  mule.  And  being  necessary  to 
allege  that  it  was  a  horse,  no  allegation  descriptive  of 
the  identity  of  the  horse  could  be  rejected  as  surplusage. 
Rogers  v.  Jones,  51  Ala.  353  ;  4  Encyc.  of  Plead.  &  Prac. 
610 ;  1  Greenl.  on  Evidence,  §  56. 

3.  The  defendant  is  liable  only  for  damages  which 
proximately  result  from  his  wrong,  unless  his  act  is 
Tnalum  in  se,  or  is  capable  of  being  presumed  in  law  to 
have  been  willful,  or  unless  on  examining  the  claim  of 
causation,  no  other  proximate  cause  appears ;  supposed 
intervening  causes  being  found  merely  conditions  or  oc- 
casions and  not  efficient  causes. — 16  Amer.  &  Eng. 
Encyc.  of  Law,  434-6.  Was  the  defendant's  act  the 
proximate  cause  of  the  injury?  Proximate  cause  may  be 
defined  as  that  cause  which  in  natural  and  continuous 
sequence,  unbroken  by  any  efficient,  intervening  cause, 
produced  the  result  complained  of,  and  without  which 
that  result  would  aot  have  occurred. — Milwaukee  &c.  R, 
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Co.  V.  Kellogg,  94  U.  S.  469 ;  16  Amer.  &  Eng.  Encyc.  of 
Law,  436. 

T.  L.  SowELL,  contra, — 1.  The  demurrers  to  the  com- 
plaint wfere  properly  overruled.  The  damages  claimed 
were  not  too  remote,  but  were  the  proximate  result  of  the 
wrong  complained  of. — 1  Amer.  &  Eng.  Encyc.  of  Law, 
(2  ed.),465;  Barnes  v,  Chapin,  81  Amer.  Dec.  710; 
McDonald  v.  Snelling,  14  Allen  (Mass.)  290;  Lan^  v, 
Atlantic  Worh,  111  Mass.  136;  Goodman  v.  Gay,  53 
Amer.  Dec.  589 ;  Elliott  v.  Kitchens,  111  Ala.  546. 

2.  In  cases  of  tort  not  involving  malice,  damages  may 
be  recovered,  not  merely  for  the  direct  consequences, 
but  for  such  indirect  results  as  might  reasonably  be  ex- 
pected to  ensue  by  a  person  of  ordinary  intelligence,  or 
in  other  words,  for  all  natural  consequences  of  the  wrong- 
ful act. — 5  Amer.  &  Eng.  Encyc.  of  Law,  p.  6,  §  3  ;  Mc- 
Donald V.  Snelling,  14  Allen  (Mass.)  292. 

3.  The  weight  of  authority  seems  to  hold  that  if  the 
animal  was  a  tresspasser,  or  was  wrongfully  in  the  place 
where  the  mischief  was  done,  that  it  is  not  necessary  to 
allege  or  prove  a  scienter  on  the  part  of  the  owner  of  the 
vicious  propensity  of  the  animal. — Aiigus  v.  Radin,  8 
Amer.  Dec.  626  ;  Van  Leuven  v,  Lyke,  49  Amer.  Dec.  346. 
The  owner  of  domestic  animals,  if  they  are  wrongfully 
in  the  place  where  they  do  mischief,  is  liable  for  it, 
though  he  had  no  notice  that  they  had  been  accustomed 
to  do  so  before,  and  it  is  not  necessary  to  allege  or  prove 
any  knowledge  on  the  part  of  the  owner  that  they  had 
previously  been  vicious.  And  even  if  the  vicious  habits 
of  the  horse  is  alleged  in  the  declaration  to  have  been 
known  to  defendant,  this  allegation  was  not  necessary 
and  may  well  be  treated  as  surplusage. — Decker  v,  0am- 
mon,  69  Amer.  Dec.  99;  Lyons  v,  Merrick,  105  Mass.  71. 

HEAD,  J. — ^The  demurrer  to  the  first  count  of  the 
complaint  was  manifestly  bad. 

The  question  is  raised,  on  this  appeal,  by  demurrer  to 
the  second  count  of  the  complaint,  and  by  several  other 
methods,  whether  the  said  second  count,  which  relies 
for  recovery  upon  the  breach  by  the  defendant  of  the 
city  ordinance  therein  set  up,  in  suffering  his  horse  to 
run  at  large  in  said  city,  shows  a  valid  cause  of  action 
against  the  defendant  for  the  injury  which  was  done  to 
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plaintiff's  mare  and  colt  by  the  liorse  while  so  running 
at  large.  It  is  contended,  in  substance,  by  the  defend- 
ant, that  the  said  count  fails  to  show  that  the  plaintiff 
suflFered  any  special  injury  which  was  the  natural  and 
proximate  result  of  the  breach  by  the  defendant  of  the 
public  ordinance,  and  that  without  such  special  injury 
the  plaintiff  has  no  cause  of  action.  The  position,  in 
effect,  is,  that  in  so  far  as  the  count  shows,  the  plaintiff, 
directly  and  proximately,  sustained  no  other  injury  than 
such  as  was  shared  by  the  public  at  large. 

It  is  undoubtedly  true,  that  where  the  wrongful  act 
complained  of  consists  in  the  violation  of  a  public  statute 
or  ordinance,  a  plaintiflf,  suing  for  such  wrongful  act, 
has  no  cause  of  action,  unless  he  shows,  by  proper  alle- 
gation, that  he  did  sustain  special  damage  by  reason  of 
the  breach,  not  shared  in  by  the  public  at  large.  The 
principle  is  the  same  as  obtains  in  the  law  of  public 
nuisance.  If  one  commits  a  public  nuisance,  no  one  can 
sue  the  wrong-doer  for  damages  resulting  therefrom, 
except  such  as  he  shows  resulted  specially  and  peculiarly 
to  him,  as  the  natural  and  proximate  consequence  of  the 
nuisance. 

The  wrong  complained  of  here  is  the  violation  of  the 
ordinance.  The  special  damage  claimed  is  the  injury 
done  by  the  loose  horse  to  the  plaintilBf's  mare  and  colt, 
and  no  other.  The  question  tlien  is,  was  such  damage 
the  natural,  probable  and  proximate  result  of  the  breach 
of  the  ordinance? 

We  may  state,  as  of  judicial  knowledge,  that  the  pur- 
pose of  the  adoption  of  this  ordinance  was  to  prevent 
depredations  and  injuries  and  annoyances  which  horses 
running  at  large  in  the  city  might,  and  naturally  would, 
inflict  upon  the  persons  and  property  of  others,  law- 
fully in  the  streets ;  chief  among  which  is  the  frighten- 
ing of  other  animals  in  use  upon  the  streets,  causing 
them  to  do  damage.  These  are  matters  of  common 
knowledge  which  the  courts  will  not  ignore.  Hence,  a 
party  violating  the  ordinance,  does  so  with  knowledge 
that  one  of  its  natural  and  probable  consequences  may 
be,  that  his  horse,  so  unlawfully  running  at  large,  will 
frighten  other  horses  and  cause  them  to  inflict  personal 
and  special  injury  to  the  persons  or  property  of  others. 
The  result  is,  that  the  second  count  of  the  complaint 
suflBlciently  shows   that   the   plaintiff  proximately   sua- 
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tained  special  damage  by  reason  of  the  breach  of  the  or- 
dinance ;  and  we  are  of  opinion  that  the  several  meas- 
ures of  damage,  stated  in  the  said  coant.  come  within 
the  principle.  The  demurrers  to  the  second  count,  as 
well  as  the  motions  to  strike  certain  parts  thereof,  were 
properly  overruled. 

The  fourth  plea  was  manifestly  bad,  and  the  demurrer 
to  it  was  properly  sustained. 

The  several  objections  of  the  defendant  to  proof  of  the 
special  damage  alleged  in  the  complaint  were  properly 
overruled. 

We  are  compelled  to  hold  that  the  second  charge  re- 
quested by  the  defendant  (which  was  the  general  affirm- 
ative charge  on  the  first  count)  ought  to  have  been 
given.  The  bill  of  exceptions  contains  all  the  evidence, 
and  there  is  none  whatever  tending  to  prove  that  the 
defendant  had  knowledge  of  the  alleged  vicious  and  mis- 
chievous disposition  of  the  horse.  This  was  an  essential 
allegation  and  without  proof  of  it,  there  could  be  no  re- 
covery under  the  first  count. 

It  is  a  question  whether  the  general  affirmative  charge 
on  the  whole  complaint,  requested  by  the  defendant, 
ought  not  to  have  been  given.  We  have  seen  the  fatal 
defect  of  proof  of  the  first  count.  The  second  count 
alleges  that  defendant's  horse  was  prone  and  accustomed 
to  do  mischief.  It  is  insisted  that  this  is  descriptive  of 
the  animal  which  did  the  injury — descriptive  of  one  of 
the  means  by  wliich  the  injury  was  done.  In  many  de- 
cisions of  this  court  it  has  been  held  that  allegations 
which  are  descriptive  of  the  offense  or  wrong  or  the 
means  by  which  it  was  committed,  though  unnecessary 
to  have  been  made,  yet  being  made,  are  required  to  be 
proved.  There  is  no  proof  of  the  allegation  in  question. 
As  the  judgment  must  be  reversed  for  another  error,  we 
will  leave  the  question  as  now  presented,  in  this  case, 
undecided.     It  will  not  likely  arise  on  another  trial. 

Reversed  and  remanded. 
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Action  of  Assumpsit  for  Money  had  and  received. 

1.  Landlord's  lien ;  notice  thereof;  actual  knowledge  not  necessary. — In 
order  to  charge  a  purchaser  of  cotton  from  a  tenant  with  notice  of 
the  lien  of  the  landlord,  it  is  not  necessary  that  he  should  have  actual 
knowledge  thereof,  but  if  the  purchaser  has  knowledge  of  facts  suffi- 
cient to  excite  inquiry,  or  which  would  be  naturally  and  reasonably 
calculated  to  cause  him  to  suspect  the  existence  of  the  landlord's 
lien,  he  is  chargeable  with  notice. 

2.  Evidence;  admissibility  of  certified  copy  of  mortgage. — ^A  certified 
copy  of  a  chattel  mortgage,  which  is  not  witnessed,  proved  or  ac- 
knowledged, and  is  not  shown  to  have  been  recorded  within  twelve 
months  from  the  date  of  its  execution,  is  not  admissible  in  evidence, 
(Code  of  1886,  H  1798,  1804). 

3.  General  affirmative  charge;  when  improperly  given. — Whenever 
the  evidence  only  tends  to  support  the  case  of  one  of  the  parties  to  a 
fluit,  or  there  can  be  different  inferences  drawn  from  the  evidence,  it 
is  error  to  give  the  general  affimative  charge  in  favor  of  either. 

4.  Purchase  of  tenant's  crop;  what  constitutes  knowledge  of  landlord's 
lien. — When  one  who  purchases  from  a  tenant  knows  that  the  prop- 
erty purchased  was  raised  on  the  rented  premises,  he  is  chargeable 
with  knowledge  of  the  landlord's  lien ;  and  upon  the  landlord  not 
being  paid  his  rent,  such  pui'chaser  is  liable  to  him  therefor  in  an 
action  of  assumpsit  for  money  had  and  received. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  William  S.  Anderson. 

This  was  an  action  of  assumpsit,  brought  by  the  ap- 
pellant, Francis  G.  Foxworth,  against  the  appellees, 
BroWn  Brothers,  and  sought  to  recover  the  sum  of  $550 
due  plaintiffs  January  1,  1893,  as  for  money  had  and  re- 
ceived by  the  defendants  for  the  use  of  the  plaintiff.  The 
money  sought  to  be  recovered  from  the  defendants  was 
an  amount  due  from  one  Shamberger  upon  a  note  which 
he  had  given  to  the  plaintiff  for  the  rent  of  a  plantation 
owned  by  the  plaintiff  and  known  as  the  McNeil  Place. 
The  facts  of  the  case  are  sufficiently  shown  in  the 
opinion. 

Upon  the  introduction  of  all  the  evidence,  the  court 
gav6|  at  the  request  of  the  defendants,  the  general  affirm- 
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ative  charge  in  their  behalf,  aud  refused  to  give  at  the 
request  of  the  plaintiff  the  following  written  charges: 
(1) .  *  'The  court  charges  the  jury  that  a  person  is  charge- 
able with  knowledge  of  the  landlord's  lien,  who  tnows  that 
the  property  purchased  is  the  product  of  rented  lands." 
(2.)  "If  the  jury  believe  from  the  evidence  that  J.  P. 
Shamberger  rented  the  land  called  the  McNeil  Place 
from  the  plaintiff  in  the  year  1892,  and  raised  cotton 
thereon,  and  removed  the  same  therefrom  without  pay- 
ing the  rent  thereof  for  the  said  year,  and  without  the 
consent  of  the  plaintiff,  and  shipped  the  same  to  defend- 
ants and  they  sold  the  same  and  failed  and  refused  to 
pay  said  rent  to  the  plaintiff,  and  the  defendants,  before 
they  sold  said  cotton,  had  knowledge  of  any  fact  suffi- 
cient to  put  them  on  inquiry,  which  if  prosecuted  with 
reasonable  diligence  would  have  disclosed  to  them  the 
fact  that  said  cotton  was  raised  on  the  land  rented  by 
said  Shamberger  from  the  plaintiff  in  said  year,  they 
must  find  for  the  plaintiff,  and  it  is  immaterial  from 
what  source,  or  by  what  method,  or  at  what  time  the  in- 
formation was  obtained.''  (3.)  "The  court  charges  the 
jury  that  Shamberger,  having  told  defendant  in  1891, 
that  he  was  renting  land  to  make  a  crop  on  that  year, 
and  the  defendant  having  paid  the  plaintiff  $750  by 
draft  drawn  on  them  by  Shamberger,  and  the  draft 
specifying  that  it  was  for  rent  of  the  McNeil  Place,  if 
the  jury  find  these  facts  to  be  true,  then  they  can  look 
at  these  facts,  and  decide  whether  they  are  sufficient  to 
put  defendants  on  inquiry  as  to  what  rent  and  to  whom 
it  was  due  for  the  year  1892,  and  if  they  find  that  these 
facts  were  sufficient  to  put  defendants  upon  inquiry, 
which  if  followed  up,  would  have  disclosed  to  whom  and 
what  rent  was  due  by  him,  Shamberger,  for  1892,  then 
they,  the  jury,  should  find  for  the  plaintiff." 

The  plaintiff  duly  excepted  to  the  court's  giving  the 
general  affirmative  charge  requested  by  defendants  ;  and 
also  separately  excepted  to  the  court's  refusal  to  give 
each  of  the  charges  requested  by  him.  There  were  ver- 
dict and  judgment  for  the  defendants.  The  plaintiff 
appeals,  and  assigns  as  error  the  rulings  of  the  trial 
court  to  which  exceptions  were  reserved, 

J.  N.  Miller  and  Clarkes  &  Webb,  for  appellant. 
Unless  appellees  were  bona   fide  purchasers  for  value 
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without  notice,  the  lien  of  the  landlord  will  prevail 
against  them,  and  an  action  for  the  proceeds  of  the  cot- 
ton sold  and  retained  by  them  can  be  maintained. — 
Scaife  v.  Stovall,  67  Ala.  237 ;  Mannasses  v.  Dent,  89  Ala. 
BQ5;  Lomax  v.  LeGrand  &  Co.,  60  Ala.  537;  Ez  parte 
Barnes,  84  Ala.  540. 

The  testimony  of  the  witnesses,  Foxworth  and  Sham- 
berger,  shows  sufficient  facts  to  put  defendants  on  notice 
of  appellant's  lien  as  landlord  on  the  cotton  sold  by  ap- 
pellees and  proceeds  appropriated  by  them  ;  or  of  suffi- 
cient facts  to  awaken  a  suspicion  of  the  existence  of  such 
lien.— Kyle  v.  Ward,  81  Ala.  122  ;  Bogga  v.  Price,  64  Ala. 
514 ;  Lomax  v.  LeGrand  &  Co.,  60  Ala.  537. 

Gregory  L.  &  H.  T.  Smith,  contra. — 1.  An  action  for 
money  had  and  received  can  never  be  maintained,  unless  it 
is  made  to  appear  that  the  defendant  has  actually  had 
and  received  money  belonging  to  the  plaintiff. — Ralston 
v.Bell,  2  Dallas  242;  Lew.ington  v.  Stevens,  48  Vt.  38; 
Fuller  V.  Duren,  36  Ala.  73  ;   Pike  v.  Bright,  29  Ala.  332. 

2.  The  cotton  was  shipped  to  the  defendants  as  com- 
mission merchants,  that  is,  as  the  agents  of  Shamberger, 
the  tenant,  and  was  by  them  sold  and  the  proceeds  ac- 
counted for  and  turned  over  to  their  principal,  jbefore 
any  demand  had  been  made  upon  them  by  the  land- 
lord. '*The  rule  of  law  is  too  well  settled  to  admit  of 
controversy  that  if  an  agent  received  money  to  which 
his  principal  is  not  entitled,  yet,  if  the  agent  pays  it 
over  before  demand  is  made,  or  notice  given  to  him  not 
to  pay  it  to  his  principal,  such  payment  will  discharge  the 
agent  from  all  liability. '' — Upchurch  v,  Norsworthy,  15 
Ala.  705;  Crutchfield  v.  Wood,  16  Ala.  704;  Gachetv. 
McCall,  50  Ala.  309;  Boring  v.  WUliams,  17  Ala.  520; 
Gray  v,  Otts,  11  Vt.  628 ;  Cabot  v.  Shaiv,  30  N.  E.  Rep. 
99;  Jeftiv.  York,  10  Cush.  392;  Hawley  v.  Manchius,  7 
Johns.  179 ;  Frye  v,  Lockwood,  4  Cowen  456. 

3.  No  recovery  can  be  had  by  a  landlord  against  a  pur- 
chaser from  the  tenant,  without  proof  of  notice  of  the 
lien. — Scaife  v.  Stovall,  67  Ala.  237  ;  Ehrman  v.  Oates, 
101  Ala.  604. 

HARALSON,  J. — It  is  properly  admitted  by  appellees, 
that  when  one  purchases  cotton  grown  upon  rented  land, 
with  notice  of  the  landlord's  lien  thereon,   and  sells  it 
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and  receives  the  money  therefrom,  and  appropriates  it 
to  his  own  use,  assumpsit  will  lie  by  the  landlord  for  the 
money  had  and  received. — Booker  v,  Jones,  55  Ala.  275  ; 
Bamett  v,  Warren  &  Co.,  82  Ala.  558;  1  Brick.  Dig.  140, 
§§  72,  73. 

Actual  knowledge  is  not  necessary  to  charge  a  pur- 
chaser of  cotton  from  the  tenant  with  notice  of  the  lien 
of  the  landlord  on  the  same.  Whatever  is  sufficient  to 
put  him  on  inquiry,  is  also  sufficient  to  charge  him  with 
notice. — Lomax  v.  LeGrand  &  Co.,  60  Ala.  537  ;  Toumsend 
V.  Brooks,  76  Ala.  311 ;  Warren  &  Co,  v,  Bamett,  83  Ala. 
208.  If  the  purchaser  have  knowledge  of  facts  suffi- 
cient to  excite  such  inquiry,  or  a  knowledge  o£  facts, 
which  would  naturally  and  reasonably  be  calculated  to 
arouse  suspicion  of  the  main  fact,  notice  of  which  is 
sought  to  be  charged  to  him,  the  duty  of  inquiry  exists 
and  he  must  exercise  it. — Kyle  v.  Ward,  81  Ala.  120  ; 
and  authorities  supra. 

The  facts  of  the  case,  applicable  to  the  foregoing  prin- 
ciples are,  that  the  cotton  for  the  proceeds  of  which  de- 
fendants are  sued,  was  raised  on  the  plaintiff's  plantation 
in  Wilcox  county,  known  as  the  McNeil  Place.  The  evi- 
dence of  plaintiff  further  shows  that  J.  P.  Shamberger 
rented  said  plantation  from  the  plaintiff  for  ihe  year, 
1892,  for  $550,  for  which  he  gave  him  his  note,  dated 
February  25th,  1892,  payable  on  the  15th  December 
following,  and  that  said  note  has  never  been  paid. 

It  was  also  in  evidence  that  Shamberger  raised  on  the 
said  farm,  in  1892,  about  forty  bales  of  cotton,  worth  about 
thirty  dollars  per  bale,  and  that  he  shipped  the  cotton, 
as  it  was  gathered  each  week  to  defendants,  without  the 
consent  of  the  plaintiff,  and  defendants  sold  the  cotton 
just  as  they  received  it.  The  witness,  Shamberger,  for 
plaintiff  testified,  that  in  1891  and  1892,  he  was  farming 
and  running  a  store,  that  he  shipped  to  defendants  about 
sixty  other  bales  of  cotton  besides  the  40  bales  from  the 
McNeil  Place  ;  that  defendants  advanced  to  him  and  he 
shipped  cotton  in  payment,  and  also  drew  against  it  in 
the  ordinary  course  of  business,  and  when  he  made 
shipments,  he  did  not  notify  defendants  whether  the 
cotton  came  from  his  mercantile  business,  or  from  his 
own  or  the  McNeil  Place.  He  further  testified  that  he 
gave  defendants  a  mortgage  on  the  crops  grown  on  the 
McNeil  Place  in  the  year  1892;  that  in  1891,  he  rented 
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said  farm  from  plaintiff  for  $750,  and  in  that  year  he 
shipped  cotton  from  the  place  to  defendants  and  paid 
the  rent  by  giving  a  draft  to  plaintiff  on  them,  and  it 
was  shown,  that  that  draft  contained  the  statement  that 
it  was  ''for  rent  of  the  McNeil  Place."  B.  F.  Foxworth, 
who  was  the  agent  for  plaintiff,  testified  that  Shamber- 
ger  had  never,  previous  to  the  time  the  rent  for  1892 
fell  due,  shipped  cotton  from  said  place  before  paying 
the  rent,  or  before  perfecting  an  arrangement  for  the 
settlement  of  it,  and  that  the  cotton  would  not  be 
shipped  until  he  had  given  a  draft  for  the  rent.  He 
further  testified,  that  between  the  1st  and  10th  of  Janu- 
ary, 1893,  he  demanded  from  defendants  the  $550  which 
Shamberger  owed  as  rent  of  said  farm  in  1892,  and 
they  replied,  that  they  had  no  money  in  their  hands  be- 
longing to  Shamberger,  that  he  had  drawn  what  he  had, 
and  they  could  not  pay  the  note.  Shamberger  testified 
that  he  was  present  at  this  interview,  and  his  impres- 
sion was,  that  a  small  balance  stood  against  him  with 
defendants  at  the  time.  He  also  stated  that  when  he 
commenced  doing  business  with  defendants,  he  told 
them  he  had  a  place  of  his  own  and  was  renting  some 
laud ;  that  he  did  not  remember  whether  he  told  them 
the  name  of  the  place  he  was  renting,  from  whom  he 
was  renting,  and  the  amount  of  rent  he  was  paying.  He 
was  not  positive  whether  he  told  them  the  name  of  his 
own  place,  but  he  had  no  farm  called  the  McNeil  Place, 
which  latter  place  belonged  to  plaintiff,  and  was  always 
known  by  that  name. 

The  certified  transcript  of  the  alleged  mortgage  from 
Shamberger  to  defendants,  on  the  crop  to  be  raised  on 
the  McNeil  Place  for  the  year  1892,  was  not  witnessed, 
proved  or  acknowledged,  to  say  nothing  of  its  not  hav- 
ing been  recorded  within  twelve  months  from  its  date  ; 
and  it  was  properly  excluded  from  evidence — Code  of 
1886,  §§  1798,  1804;  Campbell  v,  O'Neal,  81  Ala.  476. 

The  court  erred  in  giving  the  general  charge  for  the 
defendants.  Whenever  there  is  an  inference  of  fact  to 
be  drawn  from  the  facts  proved,  or,  if  the  evidence  only 
tends  to  support  the  plaintiff  or  defendant,  the  jury 
alone  is  competent,  and  not  the  court,  to  draw  the  in- 
ference or  determine  the  fact  the  evidence  tends  to 
establish.— BoT/d  v.  The  State,  88  Ala.  169;  Rabhittev, 
Orr,  83  Ala.  186  ;  L,  &  N,  li.  R,  Co.  v.  Gentry,  103  Ala. 
636 ;  1  Brick.  Dig.  335,  §  3  (5) . 
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It  needs  no  discussion  of  the  foregoing  evidence  to 
show,  that  a  reasonable  inference  might  be  drawn  from 
the  facts  proved,  that  the  defendants  had  knowledge  of 
facts  which  were  reasonably  calculated  to  arouse  sus- 
picion in  their  minds  that  the  cotton  was  raised  on 
plaintiff's  farm  under  rent  from  him  to  said  Shamberger. 
The  evidence  tended  to  support  but  did  not  conclusively 
establish  the  plaintiff's  contention  as  to  this  question. 
The  determination  was,  therefore,  one  for  the  jury. 

Charge  No.  1  asked  by  plaintiff  and  refused  asserts 
simply,  the  correct  proposition,  that  when  a  purchaser 
knows  that  the  property  purchased  is  the  product  of 
rented  land,  he  is  chargeable  with  knowledge  of  the 
landlord's  lien  ;  and  should  have  been  given. — Masterson 
V.  Bentley,  60  Ala.  520 ;  Boggs  v.  Price,  64  Ala.  519,  and 
authorities  supra. 

We  have  examined  charge  No.  2  asked  by  plaintiff  and 
refused,  and  can  find  no  objection  to  it,  under  the  evi- 
dence and  principles  we  have  announced  above.  Charge 
3  was  argumentative,  lays  stress  upon  particular  facts 
and  was  properly  refused. 

It  must  be  said,  however,  as  to  charges,  that  the  ab- 
stract fails  to  show  tliat  they  were  requested  in  writing, 
and  for  that  reason  they  were  properly  refused. 

Reversed  and  remanded. 
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iiu  3041  Action  of  Detimie. 

1.  Sales;  rescission  for  fraud ;  misrepresentation  or  affirmative  con- 
cealment not  necessary ;  what  sufficient. — Actual  misrepresentation  or 
affirmative  fraudulent  concealment  as  to  his  solvency  by  one  who  buys 
on  a  credit,  who  is  insolvent  or  in  failing  circumstances,  is  not  necessary 
to  entitle  the  seller  to  disaffirm  the  sale ;  but  a  sale  and  pui*cha8e  of 
goods  ii  fraudulent  and  open  to  disaffirmance  by  the  seller,  if  the 
purchaser  was  at  the  time  thereof  insolvent  or  in  failing  circum- 
stances and  had  the  design  not  to  pay  for  them,  or  had  no  reasonable 
expectation  of  being  able  to  pay  for  them,  and  either  represented 
that  he  was  solvent  or  intended  to  pay  or  had  reasonable  expectation 
of  being  able  to  pay,  or  failed  to  disclose  his^^financial  condition,  or 
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the  fact  that  he  did  not  intend  to  pay  or  expect  to  be  able  to  pay  for 
the  goods. 

2.  Same ;  same ;  had  faith  on  part  of  subsequent  purchaser. — Actual 
bad  faith  on  the  part  of  a  purchaser  for  value  from  one  who  fraudu- 
lently purchased  the  goods  on  a  credit  is  not  necessary  to  entitle  the 
original  seller  to  rescind  the  sale  and  recover  the  goods  from  the  sub- 
sequent purchaser ;  but  it  is  sufficient  to  authorize  a  recovei*y  from 
such  purchaser  if  he  knew  facts  and  circumstances  that  should  have 
excited  inquiry  on  his  part,  which  if  diligently  prosecuted  would 
have  led  to  a  knowledge  of  the  fraud  of  the  original  purchaser. 

3.  Same;  same;  same;  charge  to  the  jury. — ^Though  negligence  in 
making  inquiry  by  a  buyer  of  goods  that  had  previously  been  fraudu- 
lently purchased  on  a  credit,  after  having  notice  sufficient  to  excite 
inquiry,  is  constructively  bad  faith,  a  charge  to  the  jury,  in  an  action 
by  the  original  seller  to  recover  the  goods  from  such  subsequent  pur- 
chaser, which  instructs  them  to  recover  the  plaintiff  must  show 
bad  faith  in  the  defendant,  is  properly  refused  as  tending  to  mislead 
to  the  conclusion,  that  there  must  be  shown  actual  bad  faith  on  de- 
fendant's part.  , 

4.  Same;  sam^;  relevancy  of  evidence. — When  in  an  action  by  one 
who  sold  goods  on  a  credit,  in  which  the  plaintiff  seeks  to  rescind  the 
sale  and  recover  the  goods  on  the  ground  of  fraud  on  the  part  of  the 
purchaser,  there  is  an  issue  as  to  whether  the  purchaser  fraudulently 
concealed  his  insolvency  when  making  the  purchase,  evidence  that  a 
year  before  the  sale  the  said  purchaser  misrepresented  to  a  represen- 
tative of  plaintiff  the  amount  of  his  indebtedness,  is  relevant  and 
material,  though  it  may  be,  of  little  probative  force. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  Weatherly,  Special 
Judge. 

This  was  a  statutory  action  of  detinue,  brought  by 
the  appellee,  the  Brown  Shoe  Company,  against  Mrs.  M. 
A.  Maxwell,  to  recover  a  certain  lot  of  shoes  specifically 
described  in  the  complaint. 

It  was  shown  by  the  evidence  that  the  shoes  involved 
in  this  controversy  were  sold  on  a  credit  to  the  firm  of 
J.  K.  Maxwell  &  Company,  a  firm  composed  of  Jos.  K. 
Maxwell  and  John  E.  Maxwell,  who  were  the  sons  of 
the  defendant  in  this  suit ;  that  this  sale  was  made  in 
April  by  a  representative  of  the  plaintiff",  and  the 
goods  were  received  by  J.  K.  Maxwell  &  Co.  in  May, 
and  placed  in  their  store  ;  that  on  the  21st  day  of  May, 
J.  K.  Maxwell  &  Co.  sold  the  stock  of  goods  in  their 
store-house,  where  these  shoes  were  placed,  to  their 
mother,  the  defendant  in  this  suit,   Mrs.  M.  A.  Ma^- 
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well ;  that  this  sale  purported  to  have  been  made  in 
payment  of  an  indebtedness  of  J.  K.  Maxwell  &  Co. 
to  Mrs.  Maxwell,  which  was  evidenced  by  promissory 
notes. 

The  testimony  for  the  plaintiff  tended  to  show  that 
at  the  time  of  making  the  purchase  from  the  plaintiff, 
J.  K.  Maxwell  &  Co.  were  insolvent,  and  that  this  in- 
solvency was  well  known  to  them  at  the  time  of  giving 
the  order  for  the  shoes  from  the  plaintiff,  that  they 
were  unable  to  pay  for  them,  and  in  June  following, 
they  made  a  general  assignment. 

The  testimony  for  the  defendant  tended  to  show  that 
while,  at  the  time  of  making  the  purchase,  they  were 
largely  indebted  to  their  mother  and  others,  they  ex- 
pected to  pay  the  indebtedness,  not  taking  into  account 
that  their  mother  would  press  them  for.  the  payment  of 
her  claim,  which  she  did,  and  which  caused  them  to  sell 
their  stock  of  goods,  in  which  the  shoes  purchased  from 
the  plaintiffs  were  included. 

Upon  the  examination  of  A.  S .  Vandegrif t,  the  general 
agent  of  the  Brown  Shoe  Co.,  and  after  he  had  testified 
that  the  sale  to  J.  K.  Maxwell  &  Co.  was  made  on  April 
25,  1895,  he  further  testified  in  answer  to  a  question 
propounded,  "That  in  June,  1894,  J.  E.  Maxwell  told 
me  that  J.  K.  Maxwell  &  Co.  did  not  owe  more  than 
one  hundred  dollars/'  The  defendant  objected  to  the 
question,  which  evoked  this  answer,  and  also  moved  to 
exclude  the  answer,  upon  the  ground  that  they  were  in- 
competent and  irrelevant.  The  court  overruled  both 
the  exception  and  motion,  and  to  each  of  these  rulings 
the  defendant  separately  excepted. 

Upon  the  introduction  of  all  the  evidence,  the  court  at 
the  request  of  the  plaintiff,  gave  to  the  jury  the  follow- 
ing written  charges  :  (2.)  "The  court  charges  the  jury 
that  if  they  believe  from  the  evidence  that  at  the  time 
of  the  purchase  from  the  Brown  Shoe  Co.  that  J.  K. 
Maxwell  &  Co.  were  insolvent  or  in  failing  circum- 
stances, and  if  you  further  find  that  J.  K.  Maxwell  & 
Co.  knew  at  the  time  that  they  were  insolvent,  and  could 
not  as  reasonable  men  expect  to  pay,  or  that  they  were 
insolvent  and  intended  not  to  pay,  and  did  not  disclose 
these  facts,  then  the  plaintiff  is  entitled  to  recover,  un- 
less the  evidence  reasonably  satisfies  your  minds  that 
Mrs.  Maxwell  was  a  bona  fide  purchaser  without  notice." 
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The  court  gave  this  charge,  and  the  defendant  then  and 
there  excepted  thereto  ;  and  also  separately  excepted  to 
the  court's  refusal  to  give  the  following  charges  re- 
quested by  her:  (4.)  '*The  court  further  instructs 
the  jury  that  the  only  point  necessary  for  the  Maxwell's 
to  prove  is  that  she  '  paid  full  value  '  for  the  goods,  then 
the  burden  is  on  the  Brown  Shoe  Co.,  the  plaintiff's,  to 
show  that  there  was  bad  faith  on  her  part."  (5.)  **  The 
proof  of  bad  faith  on  the  part  of  Mrs.  Maxwell  in  the 
purchase  of  the  goods  from  J.  K.  Maxwell  &  Co.  is  laid 
by  the  law  on  the  Brown  Shoe  Co.  as  soon  as  she  shows 
that  she  paid  value  for  the  goods,  either  in  money  or  by 
the  surrender  of  valuable  securities."  ^12.)  '*The  law 
did  not  require  J.  K.  Maxwell  &  Co.  to  volunteer  any 
information  as  to  their  financial  condition  to  the  Brown 
Shoe  Co.,  and  if  the  Brown  Shoe  Co.  sold  the  goods  with- 
out any  inquiry  of  J.  K.  Maxwell,  then  the  sale  was 
valid,  and  the  jury  should  find  for  the  defendant." 
(13.)  *'If  the  jury  find  from  the  evidence  that  the 
Brown  Shoe  Co.  made  the  sale  to  J.  K.  Maxwell  &  Co. 
without  being  induced*  to  make  the  same  by  misrepre- 
sentation by  J.  K.  Maxwell  &  Co.  as  to  their  solvency 
(or  failing  circumstances)  or  their  pre-conceived  design 
not  to  pay  for  the  goods  (or  that  they  had  no  reasonable 
expectations  of  being  able  to  pay  for  the  goods),  then 
the  sale  was  valid,  and  the  jury  should  find  for  the  de- 
fendant." (14.)  "If  the  jury  find  from  the  evidence 
that  the  Brown  Shoe  Co.  sought  J.  K.  Maxwell  &  Co. 
and  solicited  them  to  buy,  and  asked  no  question  of  them 
as  to  their  solvency,  or  financial  standing,  or  ability  to 
pay,  and  that  J.  K.  Maxwell  &  Co.  gave  no  statement  of 
any  kind  on  these  subjects,  and  did  not  intentionally 
conceal  from  plaintiff,  or  its  agent,  their  condition,  then 
the  jury  should  find  for  the  defendant." 

There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
serred. 

L.  Y.  Lipscomb  and  S.  W.  John,  for  appellant. — ^The 
court  erred  in  giving  charge  two  requested  by  the  plain- 
tiff. The  charge  does  not  include  the  element  of  obtain- 
ing the  goods  on  a  credit  by  misrepresentation  or  by 
fraudulent  concealment.     This  was  fatal  to  its  right  of 
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recovery,  and  this  charge  was  clearly  erroneous. — Kyle 
V.  Wardy  81  Ala.  122.  Fraudulent  concealment  of,  or  a 
fraudulent !  misrepresentation  in  reference  to  one  or 
more  of  these  facts,  would  have  been  sufficient,  and  an 
intentional  concealment  is  equivalent  to  a  fraudulent 
concealment. — LeGrandv.Euf aula  Nat.  Bank,  81  Ala.  129. 
The  charges  requested  by  the  defendant  should  have 
been  given. — Robinson  &  Ledyard  v,  Levi,  81  Ala.  135  ; 
Johnston  v.  Bent,  93  Ala.  164  ;  Kyle  v.  Ward,  81  Ala.  122  ; 
LeGrand  v,  Eufaula  Nat,  Bank,  81  Ala.  130. 

Trotter  &  McAdory,  contra, — Charges  numbered  4, 
12,  13  and  14,  requested  by  defendant,  are  all  obnoxious 
to  the  rule  laid  down  by  this  court  for  government  in 
such  cases,  as  found  in  LeGrand  v,  Eufaula  Nat,  Banky 
81  Ala.  129  ;  Wollner  v.  Lehman,  Durr  &  Co.,  85  Ala.  281. 

McCLELLAN,  J. — Under  the  rule  frequently  declared 
by  this  court,  three  facts  are  essential  to  arm  the  seller 
of  personal  property  with  the  right  to  disaffim  the  sale 
on  the  ground  of  fraud,  and  reclaim  the  property :  First. 
The  purchaser  must  have  been  insolvent  or  in  failing 
circumstances  at  the  time  of  the  sale.  Second,  He  must 
then  have  had  either  a  design  not  to  pay  for  the  prop- 
erty, or  have  had  no  reasonable  expectation  of  being  able 
to  pay  for  it.  And,  third.  He  must  have  made  some 
fraudulent  misrepresentation  either  as  to  his  financial 
condition  or  in  respect  of  his  intent  not  to  pay,  or  of  his 
expectation  as  to  paying  or  he  must  have  fraudulently 
concealed  his  condition  or  his  intent  not  to  pay,  or  his 
want  of  expectation  that  he  would  be  able  to  pay. — Loeb 
V.  Flash,  65  Ala.  526  ;  Spira  v,  Hornthall,  77  Ala.  137  ; 
McCormickv.  Joseph,!!  Ala.  236  ;  Hornthall  v.  Schonfeld,79 
Ala.  107  ;  Kyle  v.  Ward,  81  Ala.  120  ;  LeGrand  v,  Eufatda 
National  Bank,  81  Ala.  123  ;  Robinson  &  Ledyard  v.  Levi, 
81  Ala.  134  ;  Wolbier  &  Lowenstein  v,  Lehman^  Durr  &  Co.^ 
85  Ala.  274 ;  Darby  &  Co,  v,  Kroell,  92  Ala.  607 ;  John- 
ston  v.  Bent,  93  Ala.  164;  Trayxvick  v,  Keeble,  93  Ala. 
498  ;  Cohn  Bros,  &  Co,  v.  String  fellow ,  100  Ala.  242  ;  Hud- 
son V,  Bauer  Grocery  Co,,  105  Ala.  200.  It  cannot  be  said 
that  this  is  a  very  happy  or  concise  statement  of  the  doc- 
trine. One  who  comes  to  buy  goods  on  a  credit  impliedly 
represents  that  he  is  or  will  be  able  to  pay  for  them,  and 
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that  he  intends  to  pay  for  them,  and  he  impliedly  promises 
to  pay  for  them  ;  and  he  knows  that  the  seller  parts  with 
them  on  the  faith  of  these  implied  representations  and 
this  implied  promise.  If  in  fact  he  intends  not  to  pay 
for  them,  or  if  he  has  not  reasonable  expectation  of  pay- 
ing for  them,  and  is  insolvent  or  in  failing  circum- 
stances, so  that  payment  cannot  be  coerced,  he  deceives 
the  seller  and  practices  a  fraud  upon  him  in  the  very  act 
of  purchasing  his  property.  The  purchase  itself  being 
a  representation  that  the  buyer  intends  to  pay  the  price, 
to  so  represent  or  profess  by  the  act  of  purchasing,  when 
in  truth  he  intends  to  do  the  contrary,  "is  as  clear  a  case 
of  misrepresentation  and  of  fraud  as  could  be  made." — 
Bigelow  on  Frauds,  484;  Swift  v.  Rounds,  33  L.  R.  A. 
561.  Obviously,  there  need  be  no  misrepresentation  by 
word  of  mouth,  and  no  affirmative  concealment,  so  to 
speak,  of  the  purchaser's  insolvent  condition,  or  of  his 
intention  not  to  pay,  or  of  his  want  of  reason- 
able expectation  of  being  able  to  pay.  If  these 
facts  exist,  and  are  not  disclosed,  the  seller,  proceed- 
ing, and  known  by  the  purchaser  to  be  proceeding,  on 
the  assumption  of  their  non-existence,  or,  in  other  words, 
on  the  assumption  that  the  purchaser  is  solvent  and  in- 
tends and  reasonably  expects  to  pay,  is  deceived  and  de- 
frauded. This  inaptness  of  the  terms  in  which  the  doc- 
trine is  stated  first  above  from  our  own  decisions,  and 
the  necessity  for  a  qualification  thereof,  have  been  fully 
recognized  by  this  court.  Thus,  in  LeGrand  v.  Eufaula 
National  Bank,  81  Ala.  123,  supra,  it  is  said  that  "an  in- 
tentional concealment  of,  or  failure  to  disclose  one's 
financial  status  would  be  per  se  fraudulent,"  and  the 
same  would,  of  course,  be  true  in*  respect  of  a  conceal- 
ment of,  or  failure  to  di8close,th.e  would-be  purchaser's  in- 
tention not  to  pay,  or  that  he  had  no  expectation  of  being 
able  to  pay.  And  so  in  Hudson  v.  Bauer  Grocery  Co,,  105 
Ala.  200,  supra,  it  is  unequivocally  held  that  the  mere 
failure  of  the  purchaser  to  disclose  his  insolvency  and 
his  intent  not  to  pay  to  the  seller,  is  to  all  intents  and 
purposes  a  fraudulent  concealment  thereof  within  the 
meaning  of  the  rule.  On  these  principles  and  authori- 
ties, we  feel  safe  in  restating  the  rule  as  follows  :  A  sale 
and  purchase  of  goods  is  fraudulent  and  open  to  disaf- . 
firmance  by  the  seller,  when  the  purchaser  was  at  the 
time  thereof  insolvent,  or  in  failing  circumstances,  and 
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had  the  design  not  to  pay  for  them,  or  had  no  reasonable 
expectation  of  being  able  to  pay  for  them,  and  either  rep- 
resented that  he  was  solvent  or  intended  to  pay  or  had 
reasonable  expectation  of  being  able  to  pay,  or  failed  to 
disclose  his  financial  condition  or  the  fact  that  he  did 
not  intend  to  pay  or  expect  to  be  able  to  pay  for  the 
goods.  This  is  the  sense  and  substance  of  the  rule  as 
laid  down  in  our  own  cases  with  the  qualification  or  ex- 
planation which  there  accompanies  it ;  and  in  the  form 
we  have  given  it  no  tendency  is  involved  to  mislead  to 
the  conclusion  that  an  affirmative,  fraudulent  conceal- 
ment is  essential  to  its  application,  an  illustration  of 
which  is  found  in  the  case  at  bar. 

The  action  of  the  trial  court  in  giving  charge  2  re- 
quested for  the  plaintiff,  and  in  refusing  charges  12,  13 
and  14,  asked  by  the  defendant,  is  fully  sustained  by  the 
foregoing  views  of  the  law  in  the  premises. 

It  wao  not  essential  to  a  recovery  by  plaintiff  that  bad 
faith  on  the  part  of  Mrs.  Maxwell  should  be  shown,  as- 
suming that  she  paid  value  for  the  goods.  It  would  have 
been  quite  suflicient  to  a  verdict  against  her  if  the  jury- 
had  found  that  she  knew  facts  and  circumstances  which 
should  have  excited  inquiry  on  her  part,  which  if  dili- 
gently prosecuted  would  have  led  to  a  knowledge  of 
fraud  of  J.  K.  Maxwell  &  Co.,  and  that  either  her  sus- 
picions were  not  thereby  aroused,  or  that  she  negligently 
failed  to  prosecute  the  inquiry.  And  w^hile  the  purchase 
by  her  under  these  circumstances  would  have  been  a 
purchase  constructively  in  bad  faith,  or  in  what  the  law 
deems  bad  faith,  though  untainted  with  any  evil  intent, 
the  jury  would  not  have  so  understood  charges  4  and  5 
requested  for  defendant  in  all  probability ;  but  to  the 
contrary  they  might  have  been  misled  thereby  to  the 
conclusion  that  their  verdict  should  be  for  the  defendant 
unless  they  believed  Mrs.  Maxwell  had  actually  and 
affirmatively  intended  to  defraud.  These  charges  were, 
therefore,  properly  refused. 

The  fact  that  one  of  the  firm  of  purchasers  represented 
to  the  agent  of  the  seller,  who  made  the  sale  involved 
here,  a  year  before  such  sale,  that  his  firm  owed  only 
one  hundred  dollars,  when  in  fact  they  owed  largely 
more  than  that,  though  perhaps  of  little  probative  force 
because  of  the  lapse  of  time,  was  yet  pertinent,  relevant 
and  material,  as  tending  to  show  concealment  of  their 
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insolvent  condition  from  the  party  who  subsequently 
made  the  sale  involved  here. — Robinson  &Ledyard  v.  Leviy 
81  Ala.  134. 

We  have  considered  all  the  rulings  of  the  trial  court 
referred  to  in  the  brief  of  appellant's  counsel,  and  find 
no  error  in  them. 

AflSrmed. 


TilUs  &  O'Neal  v.  McKinna. 

Action  of  Assumpsit, 

1.  Partnership ;  debt  of  individual  member ;  set-off. — In  an  action  by 
a  partnership  on  an  account  for  goods  sold,  a  debt  due  by  one  of  the 
individual  members  of  the  firm  to  the  defendant  can  not  be  set-oflf 
against  the  partnership  demand ;  and  while  the  amount  of  defendant's 
account  to  one  of  the  individual  members  of  the  firm,  which  was  con- 
tracted before  the  formation  of  the  partnership,  was  subject  to  set- 
off by  the  amount  such  individual  member  may  then  have  owed  the 
defendant,  such  debt  to  the  defendant  can  not  be  used  as  a  set-off 
against  the  debt  sued  on,  which  was  contracted  by  the  defendant 
with  the  partnership  after  its  formation. 

2.  Burden  of  proof  \  not  m^t  by  the  fact  of  the  evidence  being  in  equi- 
poise.— ^When,  under  the  pleadings  in  a  cause,  the  bui-den  of  proving 
a  fact  at  issue  is  cast  upon  one  of  the  parties,  it  can  not  be  said,  as 
a  matter  of  law,  that  this  burden  has  been  discharged  when  the  evi- 
dence is  in  equipoise ;  and  a  charge  so  instructing  the  jury  is  errone- 
ous. 

3.  Partnership ;  estoppel  to  deny  the  existence  thereof. — ^While,  as  a 
general  rule,  a  person  can  not  be  held  liable  as  a  member  of  a  part- 
nership, when  the  creditors  knew  that  in  fact  there  was  no  part- 
nership, still,  if  such  person  obtained  credit  by  a  statement  or  repre- 
sentation that  he  was  a  partner  of  another,  he  is  estopped  from  deny- 
ing the  existence  of  the  partnership  as  to  the  particular  transaction 
or  fact. 

Appeal  from  the  Circuit  Court  of  Geneva. 

Tried  before  the  Hon.  J.  W.  Foster. 

This  was  an  action  of  assumpsit  brought  by  the  ap- 
pellants, Tillis  &  O'Neal,  against  the  appellee,  A.  T. 
McKinna,  to  recover  for  goods,  wares  and  merchandise 
sold  by  the  plaintiff  to  the  defendant.     In  addition  to 
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the  facts  stated  in  the  opinion,  it  was  shown  that  at  the 
time  the  defendant  first  obtained  advances  of  merchan- 
dise from  R.  Tillis,  he  and  one  J.  A.  Vaughan  were  en- 
gaged in  getting  out  logs,  and  that  the  plaintiff,  R. 
Tillis,  agreed,  at  the  instance  of  both  the  defendant  and 
J.  A.  Vaughan,  to  let  them  have  advances  in  merchan- 
dise to  enable  them  to  carry  on  their  work  ;  that  after 
getting  out  a  part  of  the  logs,  R.  Tillis,  at  the  instance 
of  McKinna  and  Vaughan,  sold  the  logs,  and  their  ac- 
count with  said  Tillis  was  credited  with  the  net  pro- 
ceeds thereof. 

The  plaintiff's  testimony  tended  to  show  that  this 
transaction  was  known  to  and  approved  by  both  Mc- 
Kinna and  Vaughan.  The  other  facts  of  the  case  are 
suflBciently  stated  in  the  opinion,  so  far  as  is  necessary 
for  a  full  understanding  of  the  case  on  the  present  ap- 
peal. 

At  the  request  of  the  defendant,  the  court  gave  to  the 
jury  the  following  written  charges,  to  the  giving  of  each 
of  which  the  plaintiffs  separately  excepted  :  (1.)  **The 
court  charges  the  jury,  if  at  the  time  Tillis  sold  the 
timber  in  question,  that  defendant  owed  him  an  indi- 
vidual account,  and  that  afterwards  Tillis  sold  a  half  in- 
terest in  said  account  to  O'Neal,  and  the  account  sued 
on  is  a  continuation  of  said  account,  and  the  same  has 
not  been  paid,  and  one-half  of  the  money  arising  from 
the  sale  of  said  timber  at  that  time  belonged  to  defend- 
ant, and  that  he  never  ratified  the  application  of  some 
money  to  the  payment  of  Vaughan 's  account,  or  at  any 
time  agreed  tliat  the  money  arising  from  the  sale  of  said 
timber  should  go  as  a  payment  of  Vaughan's  account  to 
Tillis,  the  defendant  can  plead  said  sum  as  an  off-set  to 
the  amount  claimed  by  the  plaintiff  in  the  action,  pro- 
vided the  defendant  did  not  hold  Vaughan  out  to  Tillis 
as  a  partner,  or  that  Vaughan  held  defendant  out  as  a 
partner  with  the  knowledge  of  defendant."  (2.)  "The 
burden  of  proving  that  McKinna  ratified  the  act  of  Tillis 
in  giving  Vaughan  credit  for  the  money  arising  from 
sale  of  logs  is  on  the  plaintiff.  If  the  evidence  on  this 
point  is  in  equipoise,  then  they  will  find  this  proposition 
against  the  plaintiff."  (3.)  "Although  the  jury  may 
believe  from  the  evidence  that  defendant  held  Vaughan 
out  to  Tillis  as  his  partner,  still  if  Tillis  in  fact  knew 
there  was  no  partnership  between  them,  plaintiff  in  this 
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case  can  not  bind   the  defendant   by  any  act  done  by 
Vaughan  without  this  knowledge." 

There  were  verdict  and  judgment  for  the  defendant. 
Plaintiffs  appeal,  and  assign  as  error  the  giving  of  the 
charges  requested  by  the  defendant. 

M.E.  MiLLiGAN, for  appellant. — 1.  The  burden  of  show- 
ing the  correctness  of  the  many  items  of  debt  and  credit 
appearing  in  the  account  that  was  settled  by  the  defend- 
ant was  upon  him. —  Walker  v.  Driver,  7  Ala.  679  ;  Lang- 
don  V.  jRoane,  6  Ala.  518;  Stowe  v,  Sewall,  3  Stew.  & 
Port.  67  ;  Bowling  v,  Blackman,  70  Ala.  303. 

The  second  charge  invaded  the  province  of  the  jury. 
It  fails  to  state  that,  if  upon  consideration  of  the  whole 
testimony  tending  to  establish  and  to  disprove  the  facts 
covered  by  the  charge,  they  should  then  find  the  evi- 
dence in  equipoise,  then  the  verdict  would  be  for  ap- 
pellee. This  is  the  general  rule,  and  was  so  declared  in 
Howard  v,  Taylor,  99  Ala.  453. 

SOLLIB  &  KiRKLAND,  COUtra. 

COLEMAN,  J. — ^This  was  an  action  upon  account  for 
goods,  wares  and  merchandise,  instituted  by  the  appel- 
lants. The  pleas  of  the  defendant  were,  the  general  is- 
sue, payment,  set-off  and  recoupment,  in  short  by  con- 
sent. The  case  was  tried  upon  the  general  issue  and 
set-off.  If  instead  of  accepting  the  plea  of  set-off,  the 
plaintiff  had  required  the  defendant  to  draw  the  plea  of 
set-off  formally  and  accurately,  the  real  issue  would 
have  been  presented  to  the  jury  much  more  clearly  and 
intelligibly.  The  facts  show  that  prior  to  January, 
1893,  Tillis  was  engaged  in  the  mercantile  business  alone, 
and  in  that  month  the  partnership  with  O'Neal  was 
made,  by  the  terms  of  which  O'Neal  became  a  partner 
in  all  the  claims  due  and  unpaid  to  Tillis,  as  well  as  the 
stock  of  goods.  The  contention  of  the  plaintiffs  on  the 
trial  was,  that  when  the  partnership  was  formed,  the 
books  of  Tillis  showed  an  account  against  the  defendant 
which  was  carried  on  the  books  as  an  account  due  the 
partnership.  He  continued  to  purchase  goods  from  the 
partnership,  and  gave  them  a  mortgage  to  secure  the 
payment  of  the  account.  At  the  close  of  the  year  1893, 
or  early  in  1894,  the  proof  shows  that  the  plaintiffs  and 


Digitized  by  VjOOQ IC 


314:  SUPBEME  COUBT  [Nov.  Tfem, 

fTillis  &  O^Neal  v.  McKinna.] 

the  defendant  had  a  settlement,  and  the  mortgage  debt 
was  paid  and  the  mortgage  cancelled.  The  defendant 
opened  a  new  account,  and  bought  considerable  goods, 
upon  which  there  were  several  payments,  leaving  a  bal- 
ance due  to  the  plaintiffs.  It  was  to  secure  this  balance 
that  plaintiffs  brought  this  action.  The  defendant's 
contention  was,  that  when  the  partnership  was  formed, 
Tillis  owed  him  about  three  hundred  and  fifty  dollars, 
money  collected  on  a  sale  of  logs  by  Tillis  in  the  year 
1890  or  1891,  for  which  he  had  never  been  credited,  and 
that  plaintiffs'  claim  was  subject  to  this  set-ofF.  The 
appellee  has  no  brief  on  file,  and  we  do  not  know  upon 
what  grounds  the  defendant  based  the  right  to  set  off 
the  plaintiffs'  demand.  A  debt  due  an  individual  from 
one  partner  can  not  be  set-off  against  a  .partnership  de- 
mand when  sued  for  by  the  partnership.  We  hold, 
however,  that  the  amount  of  defendant's  account  to 
Tillis,  contracted  before  the  formation  of  the  partner- 
ship, was  subject  to  set-off  by  any  amount  Tillis  may 
have  then  owed  the  defendant,  and  which  was  carried 
into  the  partnership  account  and  included  in  the  debt 
secured  by  the  mortgage  to  the  partnership  and  subse- 
quently paid  by  the  defendant  to  the  partnership.  It 
could  not  be  set-off  against  the  debt  contracted  with  the 
partnership  after  its  formation. 

The  testimony  was  very  conflicting  as  to  whether  the 
defendant's  claim  against  Tillis  was  correct.  There  was 
no  conflict  as  to  the  fact  that  the  plaintiffs  and  defend- 
ant had  a  full  settlement,  prior  to  the  contraction  of 
the  debt  sued  on,  and  but  little,  if  any,  that  defendant 
assented  to  settlements  with  Tillis  as  to  the  disposition 
of  the  proceeds  of  the  logs  made  previous  to  the  forma- 
tion of  the  partnership.  The  defendant  contended  that 
these  settlements  were  made  and  assented  to  by  him  un- 
der the  mistake  that  Tillis  had  given  him  credit  for  the 
proceeds  of  the  sale  of  the  logs,  and  that  he  had  not 
discovered  the  mistake,  until  after  that  time .  The  issue 
and  facts  are  sufficiently  stated,  for  a  proper  considera- 
tion of  the  charges  given  by  the  court  at  the  request  of 
the  defendant,  to  which  exceptions  were  reserved. 

Charge  No.  1  was  not  in  accord  with  the  principle  of 
law  applicable,  and  should  have  been  refused.  It  author- 
ized the  jury  to  set-off  the  entire  amount  that  Tillis 
may  have   owed  defendant  against  the  partnership  de- 
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mand  without  reference  to  the  amount  due  from  defend- 
ant toTillis  when  the  partnership  was  formed.  Although 
defendant  may  have  owed  Tillis  only  a  nominal  amount, 
he  would  get  the  benefit  of  his  entire  claim  against  the 
partnership.  There  is  no  evidence  that  the  partner- 
ship was  to  be  responsible  for  the  liability   of    Tillis. 

When  the  burden  is  cast  upon  a  party,  it  can  not  be 
said  that  it  has  been  discharged  when  the  evidence  is  in 
equipoise ;  and  that  we  understand  to  be  the  principle 
asserted  in  charge  No.  2.  It  would  have  been  entirely 
competent  for  plaintiff  to  have  asked  an  explanatory 
charge,  if  deemed  necessary,  or  plaintiff  might  have 
invoked  the  rule  that  settlements  between  parties  are 
prima  facie  correct,  and  the  burden  is  on  him  who  assails 
their  correctness,  to  reasonably  satisfy  the  jury  of  the 
mistake. 

We  are  of  opinion  charge  No.  3  should  have  been  re- 
fused. Although  it  may  be  generally  true,  that  one 
person  can  not  be  held  liable  to  a  creditor  as  a  member 
of  a  partnership  when  the  creditor  knew  that  in  fact 
there  was  not  a  partnership,  we  are  not  prepared  to  hold 
that  such  a  person  can  not  estop  himself  from  denying 
the  existence  of  the  partnership  as  to  the  particular 
transaction  or  fact,  when  credit  was  obtained  by  such 
statement  or  representation.  The  charge  also  ignores 
entirely  the  evidence  tending  to  show  a  ratification  by 
defendant  of  the  application  of  the  money,  the  proceeds 
of  the  logs,  by  Tillis,  and  thereby  tends  to  mislead. 

Reversed  and  remanded. 


Thomason  Grocery  Co.  v.  Mitchell. 

Action  to  recover  Penalty  for  Failure  to  enter  Satisfaction  of 
Mortgage  on  a  Record. 

1.  Action  to  recover  statutory  penalty  by  mortgagors ;  when  properly 
brought  in  tlie  name  of  husband  and  wife. — Where  a  note  given  by 
husband  and  wife,  for  the  purchase  of  goods  sold  to  the  wife,  is 
secured  by  a  mortgage  executed  by  both  the  husband  and  wife,  which 
mortgage  recites  that  the  property  conveyed  therein  belonged  to 
both  mortgagors,  though  in  fact  it  belonged  to  the  wife,  an  action  to 
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recover  the  statutory  penalty  upon  the  mortgagee's  failui'e  to  enter 
satisfaction  of  the  mortgage  on  the  record,  is  properly  brought  in 
the  name  of  both  the  mortgagoi*s,  as  joint'debtors  andowneraof  the 
property  conveyed  in  the  mortgage,  and  in  such  action  the  mort- 
gagee can  not  dispute  the  interest  of  both  the  mortgagors  in  the  satis- 
faction of  the  mortgage,  and  their  statutory  right  to  sue  for  the 
penalty. 

2.  Same ;  provision  of  notes  can  not  be  changed  by  proof  of  the  ctis- 
torn  of  the  mortgagee. — Where  a  mortgage  to  secure  a  note  recites 
that  it  is  given  to  secure  the  payment  of  said  obligation  "according 
to  the  tenor  and  effect  thereof,"  and  it  is  shown  on  the  face  of  the 
note  that  the  secured  debt  did  not  bear  interest  before  maturity,  the 
fact  that  the  defeasance  clause  provided  that  the  mortgage  should  be 
null  and  void  upon  the  payment  of  "said  debt  and  interest,"  does 
not  make  it  necessary  for  the  discharge  of  the  mortgage  that  the  in- 
terest on  the  debt  before  maturity  should  be  paid ;  and  the  custom 
of  the  mortgagee  to  charge  interest  on  such  notes  can  not  change  the 
result ;  and  in  an  action  by  the  mortgagors  to  recover  the  statutory  pen- 
alty for  failure  to  enter  satisfaction  on  the  mortgage  record,  such 
custom  of  the  mortgagee  to  charge  interest  on  notes  of  the  character 
given  by  the  plaintiffs  is  inadmissible  in  evidence  and  can  not  be  con- 
sidered in  ascertaining  whether  the  amount  of  the  mortgage  debt  had 
been  paid. 

8.  Sam£ ;  burden  of  proof, — ^In  an  action  by  a  mortgagor  to  re- 
cover the  statutoiT^  penalty  for  failure  of  the  mortgagee  to  enter 
satisfaction  of  the  mortgage  on  the  recoi-d,  the  burden  is  upon  the 
plaintiff  to  show  that  there  has  been  such  failure  on  the  part  of  the 
mortgagee  after  written  request ;  and  this  burden  is  not  discharged 
by  evidence  merely  that  certain  credits  appeared  on  the  mai'gin  of  the 
recoil,  without  the  additional  proof  that  satifaction  was  not  also 
entered  on  said  margin. 

4.  Sam^ ;  objection  to  evidence  too  general. — In  an  action  by  a  mort- 
gagor to  recover  the  statutory  penalty  for  failure  of  the  mortgagee  to 
enter  satisfaction  on  the  recoini,  an  objection  to  the  admission  in  evi- 
dence of  the  mortgagor's  written  request  to  the  mortgagee  to  enter 
satisfaction  on  the  margin  of  the  mortgage  record,  upon  the  ground 
that  the  notice  "does  not  comply  with  the  statute,"  is  too  general, 
and  is  properly  overruled. 

5.  Same-y  sam^. — In  such  an  action,  where  the  mortgage  was  exe- 
cuted by  a  husband  and  wife  to  secure  a  note  given  by  the  husband  and 
wife  for  the  purchase  price  of  goods  sold  to  the  wife,  and  the  mortgage 
recites  that  the  property  conveyed  therein  belonged  to  both  the 
mortgagors,  though  in  fact  it  belonged  to  the  wife  alone,  it  is  no  ob- 
jection to  the  admission  in  evidence  of  the  written  request  to  the 
mortgagee  to  enter  satisfaction  on  the  record,  that  it  was  signed  by 
both  the  husband  and  wife,  and  not  by  the  wife  alone. 

Vol  114. 
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Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  George  E.  Brewer. 

This  action  was  brought  by  Mary  Mitchell  and  her 
husband,  M.  T.  Mitchell,  to  recover  the  statutory  pen- 
alty for  failure,  after  request,  to  enter  the  fact  of  pay- 
ment or  satisfaction  of  a  mortgage  on  the  margin  of  the 
mortgage  record. 

The  complaint  alleges  the  execution  by  the  plaintiffs 
of  a  mortgage  on  February  13,  1893,  to  the  defendants  ; 
that  it  had  been  paid  in  full,  and  that  written  request  to 
the  defendant  was  made  by  the  plaintiffs  to  enter  the 
fact  of  the  payment  and  satisfaction  on  the  margin  of 
the  record  of  said  mortgage  in  the  probate  office,  and 
the  failure  the  of  defendant  to  comply  with  said  request. 
To  this  complaint,  the  defendant  demurred  upon  the 
following  grounds  :  1st.  That  there  is  a  misjoinder  of 
parties  plaintiff,  in  that  M.  T.  Mitchell  is  not  a  proper 
party  plaintiff.  2d.  For  that  said  complaint  fails  to 
aver  that  plaintiffs  executed  a  mortgage  on  their  prop- 
erty. 3d.  Said  complaint  fails  to  aver  that  the  mort- 
gage was  on  the  property  of  M.  T.  Mitchell,  or  that  he 
had  any  interest  therein.  This  demurrer  was  overruled, 
and  the  defendant  duly  excepted. 

The  defendant  pleaded  the  general  issue  and  a  special 
plea  in  abatement.  The  judgment  entry  recites  that 
the  demurrer  to  the  plea  in  abatement  were  sustained, 
but  this  demurrer  was  not  set  forth  in  the  transcript. 

On  the  trial  of  the  cause,  the  plaintiffs  introduced  the 
mortgage  which  was  executed  by  the  plaintiffs,  Mary 
Mitchell  and  her  husband,  M.T.  Mitchell.  The  part  of 
this  mortgage,  which  expresses  the  promise  to  pay  and 
is  the  evidence  of  debt,  is  as  follows  :  "On  or  before 
the  14th  day  of  November,  1893,  we  promise  to  pay  to 
the  order  of  Thomason  Grocery  Company,  the  sum  of 
one  hundred  and  fifty  dollars  for  value  received.  The 
right  of  exemption  under  the  constitution  and  laws  of 
Alabama  is  hereby  waived." 

The  plaintiffs  testified  that  they  executed  the  mortgage 
introduced  in  evidence  ;  that  it  conveyed  the  property  of 
Mary  Mitchell,  and  that  M.T.  Mitchell  had  no  interest 
therein  ;  that  Mary  Mitchell  purchased  from  the  Thom- 
ason Grocery  Company  a  bill  of  goods  amounting  to 
$152.05,  to  secure  the  payment  of  which  the  mortgage 
was  executed  ;  that  this  amount  had  been  paid  in  full ; 
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that  $130  was  paid  on  November  15, 1893,  and  $20  on 
January  15,  1894,  and  that  the  $2.05,  the  amount  ex- 
ceeding the  face  of  the  mortgage,  was  paid  in  the  sum- 
mer of  1893. 

It  was  also  shownby  the  plaintiffs  that  they  had  paid  the 
interest  on  the  $20,  remaining  due  on  the  debt,  after  the 
payment  of  $130  on  November  15,  and  the  time  of  the 
payment  of  the  said  $20  on  January  15,  1894.  The  en- 
tries upon  the  margin  of  the  mortgage  record  are  set  out 
in  the  opinion. 

The  plaintiff  then  offered  in  evidence  the  following 
notice  or  request  to  enter  satisfaction  on  the  margin  of 
the  mortgage  record : 

'*  Columbiana,  Ala.,  May  12,  '94. 
*'  To  Thomason  Grocery  Co.,  Oxford,  Ala,: 

**  Whereas,  a  certain  mortgage  on  two  houses  and  lots 
.  in  the  the  town  of  Vincent  and  two  mules,  executed  to 
you  by  us  on  February  15th,  1893,  and  recorded  in  the 
office  of  the  judge  of  probate  at  Columbiana,  in  Vol.  31 
of  Record  of  Mortgages,  on  pages  533  and  534,  has  been 
fully  paid  and  satisfied,  this  is  to  request  of  you,  that 
you,  as  such  mortgagee,  enter  the  fact  of  payment  and 
satisfaction  on  the  margin  of  said  record  of  the  said 
mortgage  in  said  probate  office. 

Mary  Mitchell, 
M.  T.  Mitchell." 

The  defendent  objected  to  the  introduction  in  evidence 
of  this  notice,  on  the  grounds  that  said  notice  did  not 
comply  with  the  statute,  and  because  said  notice  was  not 
signed  by  the  mortgagor  alone,  but  was  signed  by  Mary 
and  M.T.  Mitchell.  The  court  overruled  this  objection, 
allowed  the  notice  to  be  introduced  in  evidence,  and  to 
this  ruling  the  defendant  duly  excepted. 

R.  P.  Thomason,  the  president  and  general  manager 
of  the  defendant  company,  testified  that  he  sold  the  bill 
of  goods  amounting  to  $152.05  to  Mary  Mitchell;  and 
took  the  mortgage  executed  by  Mary  Mitchell  to  secure 
the  same  ;  that  iramediatly  upon  the  receipt  of  the  mort- 
gage, he  placed  to  her  credit  $150,  less  8  per  cent,  dis- 
count until  the  same  was  due,  and  that  the  defendant 
had  never  received  the  sum  of  $150.00,  nor  any  interest, 
except  the  interest  on  the  last  payment  made. 
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There  was  also  evidence  for  the  defandant  tending  to 
show  that  the  plaintiffs  knew  of  the  defendant  discount- 
ing the  note  at  the  rate  of  8  per  cent,  per  annum.  The 
defendant  admitted  all  the  payments  make  by  the  plain- 
tiffs except  the  one  for  $2.05,  and  claimed  that  interest 
was  due  upon  the  mortgage  debt  from  the  date  of  the 
execution  of  the  note. 

Upon  the  introduction  of  all  the  evidence,  the  court  at 
the  request  of  the  plaintiffs  gave  to  the  jury  the  follow- 
ing written  charge  :  (1.)  ^'If  the  jury  believe  from  the 
evidence  that  the  plaintiffs  paid  the  defendants  a  pay- 
ment of  $2.05  on  their  mortgage  some  time  in  the 
months  of  July,  August  or  September,  then  they  should 
find  for  the  plaintiffs.''  The  defendant  duly  excepted  to 
the  giving  of  this  charge,  and  also  separatley  excepted  to 
the  court's  refusal  to  give,  among  others,  the  following 
written  charges  requested  by  it :  (1 .)  '  *If  *^^  J^^J  believe 
the  evidence,  they  must  find  for  the  defendant."  (3.), 
**The  court  charges  the  jury  that  they  must  believe  from 
all  the  evidence  that  the  $2.05,  which  the  plaintiffs  said 
they  sent  to  defendant,  with  instructions  to  place  same 
as  a  credit  on  mortgage  was  so  sent  with  such  instruc- 
tions between  the  1st  of  July  and  September,  1893,  before 
they  can  find  in  favor  of  the  plaintiffs."  (6.)  '*The 
jury  may  look  to  the  fact  that  plaintiffs  did  not  produce 
the  registry  receipt  or  express  receipt  for  remittance  in 
which  they  claim  the  $2.05  was  sent  as  a  circumstance, 
in  connection  with  all  the  other  evidence,  tending  to 
show  whether  or  not  such  amount  was  ever  sent."  (7.) 
"The  court  charges  the  jury  that  if  they  believe  from 
the  evidence  that  the  mortgage  of  $150,  given  by  Mary 
L.  Mitchell  was  due  on  the  15th  day  of  November,  1893, 
the  plaintiffs  were  entitled  to  a  credit  of  $150,  less  the 
discount  on  $150.  from  February,  15th,  1893,  until  the 
15th  day  of  November,  1893,  and  the  court  instructs  the 
jury  that  the  present  cash  value  of  the  mortgage  on  the 
15th  day  of  February,  1893,  was  $141."  (10.)  ''The 
court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  Thomason  Grocery  Company  sold  the 
plaintiff,  Mary  Mitchell,  goods  at  cash  prices  to  the 
amount  of  $152.05,  and  that  the  plaintiff  did  not  pay  for 
them  until  in  the  fall,  then  defendant  is  entitled  to  inter- 
est on  the  $152.05  from  the  time  they  were  sold  until 
the  same  was  paid."     (12.)   **The  court  charges  the  jury 
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that  if  they  believe  from  all  the  evidence  that  it  was  the 
custom  of  defendant  to  take  mortgages  and  securities 
due  and  payable  in  the  fall,  and  to  discount  the  same  at 
the  legal  rate,  giving  mortgagors  credit  for  the  present 
worth  of  the  mortgage  at  the  time  it  was  given,  and  if 
they  further  believe  from  all  the  evidence  that  plaintiffs 
were  informed  by  defendant  or  their  agent  of  said  cus- 
tom, and  that  plaintiffs  contracted  on  this  basis,  then 
defendant  had  a  right  to  discount  said  mortgage  and 
they  should  find  for  the  defendant." 

There  were  verdict  and  judgment  for  the  plaintiffs  as- 
sessing their  damages  at  $200.  The  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

E.  L.  Hanna  and  Longshore  &  Beavers,  for  appell- 
ant.— 1.  Under  the  evidence,  M.  T.  Mitchell  had  neither 
right  nor  title  to  the  property  mortgaged,  nor  any  inter- 
est therein,  and  was  not  a  mortgagor,  in  the  sense  that 
he  could  sue  for  and  recover  the  penalty  under  the  stat- 
ute. ''The  right  to  the  penalty  follows  the  ownership 
of  the  property." — Thomas  v.  Beynolds,  29  Kas.  304, 
/'The  purpose  of  the  statute  is,  that  there  shall  be  upon 
the  record  an  acknowledgment  of  equal  publicity  with 
the  record  itself,  that  the  mortgage  is  satisfied  ;  that  it  is 
not  longer  an  available  security,  or  an  incumbrance 
upon  the  title  of  the  mortgagor."  This  doctrine  is  de- 
clared by  Chief  Justice  Brickell  in  the  case  of  Scott  v. 
Field,  75  Ala.  422.  See  Headley  v.  Bell,  84  Ala.  346. 
From  the  above  authorities,  it  is  clear  that  although  a 
man  may  sign  a  mortgage,  yet  if  he  have  no  title  to  the 
property  conveyed  by  the  mortgage,  he  cannot  recover 
the  statutory  penalty,  for  the  reason  that  the  mortgage 
is  not  and  could  not  be  an  available  security  and  an 
incumbrance  upon  his  title. 

2.  If  M.  T.  Mitchell  could  not  recover,  then  Mary 
Mitchell  could  not  recover  in  the  case  at  bar,  and  the 
general  charge  asked  by  the  defendant  should  have  been 
given. — See  Ware  v.  Warwick^  48  Ala.  295;  3  Brick. 
Dig.  701,  §  14  and  cases  cited.  There  was  a  mis- 
joinder of  parties  as  disclosed  by  the  evidence.  Under 
the  present  statute,  the  husband  is  an  improper  party  to 
the  suit,  which  must  be  brought  by  the  wife  alone. — 
Code  of  1886,  §  2347. 
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Browne  &  Lbepbr,  contra. 

HEAD,  J.— On  February  15,  1893,  the  appellee,  Mary 
Mitchell,  purchased  of  appellant,  Thomason  Grocery 
Company,  goods  to  the  amount  of  $152.05,  and  she  and 
her  husband  and  co-appellee,  M.  T.  Mitchell,  to  secure 
$150  thereof,  executed  to  the  seller  their  joint  note,  for 
that  sum,  payable  November  14,  1893.  This  note  was  a 
part  of,  and  embodied  in,  a  mortgage  then  executed  by  the 
Mitchells  jointly,  to  secure  the  same,  upon  real  and  per- 
sonal property  which  the  instrument  recited  belonged  to 
both  mortgagors,  though,  in  fact,  it  belonged  to  said 
Mary,  who  was  the  wife  of  said  M.  T.  Mitchell.  The 
mortgage  was  duly  recorded  in  Shelby  county.  There 
was  a  provision  that  the  mortgage  should  also  secure 
any  further  indebtedness  contracted  during  the  year. 
This  action  is  by  the  mortgagors,  jointly,  to  recover  the 
statutory  penalty  of  an  alleged  failure,  on  the  part  of  the 
mortgagee,  to  enter  satisfaction  of  the  mortgage,  on  the 
record  ;  and  it  is  insisted  by  the  defendant  that  the  ac- 
tion is  maintainable  only  by  Mrs.  Mitchell,  who  was 
principal  debtor  and  owner  of  the  property.  This  con- 
tention is  not  sound.  Both  plaintiffs  were  mortgagors, 
as  joint  debtors  and  owners  of  the  property,  and  both 
bound  by  statutory  covenant  of  warranty  contained  in  the 
instrument,  and  it  is  not  open  to  the  mortgagee,  in  an  ac- 
tion of  this  character,  to  dispute  the  interest  of  both  in  thie 
satisfaction  of  the  mortgage,  and  their  statutory  right  to 
sue  for  the  penalty.  The  statute  regulating  the  separate 
estates  of  married  women  has  no  effect  upon  this  ques- 
tion. 

The  note  and  mortgage,  properly  construed,  show  that 
the  secured  debt  did  not  bear  interest  before  maturity, 
and  this  result  cannot  be  controlled  by  any  evidence  of 
the  custom  of  the  mortgagee  to  charge  interest  in  such 
cases.  That  part  of  the  instrument  expressing  the 
promise  to  pay  is  a  formal  promissory  note  containing 
no  stipulation  for  the  payment  of  interest.  The  prem- 
ises of  the  mortgage  recite  that  the  mortgage  is  given  to 
secure  the  payment  of  the  "aforesaid  obligation  accord- 
ing to  the  tenor  and  effect  thereof."  The  defeasance 
clause  (which  from  a  number  of  indications  upon  the  face 
of  the  mortgage,  was  evidently  executed  after  a  form) 
states :     '*If  we  pay  said  debt  and  interest,  with    the 
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cost  of  the  execution  of  this  trust,  including  recording 
fees,  on  or  before  the  same  falls  due,  then  this  convey- 
ance is  null  and  void.  But  if  we  make  default  in  the 
payment  of  said  debt,  failing  to  pay  same  when  it  be- 
comes due,  or  such  other  debt  or  debts  as  may- 
become  due  and  payable  under  the  provisions  of  this 
conveyance,  hereinafter  mentioned,  then,"  Ac,  following 
with  power  of  sale.  It  is  observable  there  is,  in  this 
defeasance,  as  much  an  implied  stipulation  for  the  pay- 
ment of  the  cost  of  executing  the  trust,  as  for  the  pay- 
ment of  interest,  and  the  form  of  the  clause  requires  the 
payment  of  both,  as  well  as  the  debt,  on  or  before  the 
same  falls  due ;  default  in  which  gives  rise  to  the  right 
to  execute  the  trust.  The  incongruity  thus  presented 
manifests  the  use  of  an  unskillfuUy  drawn  form,  and 
accounts  for  the  insertion  of  the  words  ''and  interest", 
when  that  part  of  the  contract  evidencing  the  obligation 
to  pay  and  the  security  given  show  that  interest  was 
not  payable  before  maturity.  It  was  evidently  the  pur- 
pose to  secure  by  the  mortgage  the  debt  that  was  or 
might  be  really  incurred  and  which  would  be  recover- 
able in  a  personal  action,  including  recording  fees,  and 
nothing  more. 

It  was  undisputed  that  the  entire  mortgage  debt  and 
recording  fee  (eliminating  the  question  of  interest)  had 
been  paid  prior  to  the  giving  of  the  notice  to  enter  satis- 
factioQ,  except  there  was  controversy  and  conflict  in  the 
evidence,  as  to  the  payment  of  the  excess  of  $2.05  in  the 
amount  of  the  bill  of  goods  purchased,  over  the  amount 
specified  in  the  note  and  mortgage ;  and  this  was  the 
only  material  issue  between  the  parties,  except  the  ma- 
terial allegation  that  defendant  had  failed  to  enter  satis- 
faction of  the  mortgage  as  required. 

All  the  charges  requested  by  the  defendant,  except  1, 
3  and  6,  relate  to  immaterial  matters,  and  were  properly 
refused.  The  third  unduly  limits  the  instruction  as  to 
time  of  payment,  and  improperly  requires  the  remittance 
to  have  been  accompanied  by  express  instructions  for  its 
application  to  the  debt.  The  circumstances  might  have 
been  such  as,  in  the  judgment  of  the  jury,  rendered  special 
instructions  as  to  application  of  the  money  unnecessary. 
The  sixth  is  argumentative. 

The  burden  was  upon  the  plaintiffs  to  prove  the  fail- 
ure of  the  defendant  to  enter  the  satisfaction  upon  the 
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record.  The  bill  of  exceptions  purports  to  set  out  all 
the  evidence,  and  is  silent  on  this  subject.  The  state- 
ment that,  "The  margins  of  said  record  shows  the  fol- 
lowing credits,  viz.:  Nov.  15,  1893,  $119.59,  and  Jan. 
16,  1894,  $20",  does  not  show,  or  tend  to  show,  that 
satisfaction  was  not  also  entered  on  said  margin.  By 
reason  of  this  omission,  the  general  charge  requested 
by  the  defendant  should  have  been  given,  and  the  court 
erred  in  refusing  it.  The  charge  given  at  the  request  of 
the  plaintiff  was  erroneous  for  the  same  reason. 

The  objection  made  to  the  notice  to  enter  satisfaction, 
that  it  '*did  not  comply  with  the  statute",  was  too 
general ;  and  the  further  objection  that  it  was  signed  by 
both  Mary  and  M.  T.  Mitchell  was  untenable. 

The  demurrers  to  the  plea  in  abatement  which  were 
sustained  by  the  court,  are  not  set  out  in  the  record,  and 
the  assignment  as  error  of  the  court's  ruling  upon 
them  is  not  insisted  upon  in  the  appellant's  argument. 
We  will,  therefore,  not  consider  that  assignment. 

Reversed  and  remanded. 


Speers  et  al.  v.  Banks. 

114    8831 
•117  2051 

Bill   in  Equity  to  enjoin  Sale  of  Decedent's  Land  for  tlie  !ill_»»i 

Payment  of  Debts,  iM  5891 

114^^1 

1.  Sale  of  intestate' 8  land;  purchaser  from  widow  and  heirs  a  party  *^' 
interested^  and  can  contest  application  for  sale;  wfien  bill  for  injunction 

without  equity. — ^The  purchaser  of  land  from  a  widow  and  heirs  at  law 
of  an  intestate  is  a  party  interested  in  the  estate  within  the  meaning 
of  the  statute  (Code  of  1886,  §  2106),  allowing  any  party  interested  in 
the  estate  to  contest  in  the  probate  court  an  application  made  therein 
for  the  sale  of  land  to  pay  debts  of  the  estate ;  and  being  able  to 
obtain  the  adequate  relief  in  the  probate  court  by  a  contest  of  the  ap- 
plication for  the  sale,  such  purchaser  must  pursue  that  remedy  and 
cannot  maintain  a  bill  in  equity  to  enjoin  the  proposed  sale.  (Banks 
V.  Speers,  103  Ala.  447,  in  so  far  as  it  holds  to  the  contrary  of  this 
proposition,  overruled.) 

2.  Same;  deficiency  of  assets  of  the  estate  to  pay  debts  caused  by  devas- 
tavit will  not  justify  a  sale  of  the  land. — In  order  to  justify  the  order  of 
sale  of  the  lands  of  a  decedent's  estate  for  the  payment  of  debts,  a 
deficiency  in  fact  of  the  assets  of  the  estate  is  necessary ;  but  it 
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such  deficiency  has  been  brought  about  by  mal-admini8tration,orby 
devastavit  committed  by  the  personal  representative,  a  case  is  not 
made  out  justifying  an  order  of  sale. 

Appeal  from  the  Chancery  Court  of  Walker. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  by  the  appellee,  William 
Banks,  against  the  appellants. 

The  principal  material  facts  of  the  case  are  substan- 
tially the  same  as  they  were  on  the  former  appeal,  and 
as  shown  by  the  statement  of  facts  contained  in  the  re- 
port of  the  case  in  103  Ala.  436,  to  which  report  special 
reference  is  here  made. 

After  the  affirmance  in  this  court  of  the  decree  of  the 
chancellor,  the  complainant  amended  his  bill  so  as  to 
show  that  before  the  issuance  of  the  injunction  in  the 
case  the  administrator  de  bonis  non  had  taken  possession 
of  the  land  under  the  writ  of  possession  issued  on  the 
judgment  in  the  ejectment  suit  in  the  circuit  court,  and 
further  amended  his  bill  by  striking  out  the  prayer  for 
the  removal  of  the  administration  from  the  probate 
court  into  the  chancery  court,  and  by  inserting  a  prayer 
for  a  writ  of  possession  and  on  an  accounting  by  the 
administrator  de  bonis  non  of  the  rents  received  by  him . 

The  purpose  of  this  bill  as  amended  is  to  obtain  an 
injunction  against  the  order  of  sale  in  the  probate  court, 
to  obtain  a  writ  of  possession  restoring  him  to  the  pos- 
session of  the  lands,  and  an  accounting  for  rents  and 
profits  received  by  the  administrator. 

To  the  bill  as  thus  amended,  the  respondents  demurred 
upon  many  grounds,  among  which  was  that  it  is  show^n 
by  the  averments  of  the  bill  that  the  plaintiff  has  an 
adequate  remedy  at  law.  There  was  also  a  motion 
made  by  the  respondents  to  dismiss  the  bill  for  the 
want  of  equity.  The  demurrers  of  each  of  the  respond- 
ents and  their  respective  motions  to  dismiss  the  bill 
were  overruled.  From  this  decree  overruling  the  de- 
murrers the  respondents  appeal,  and  assign  the  rendition 
thereof  as  error. 

Coleman  &  Bankhead  and  T.  L.  Sowbll,  for  appel- 
lants.— 1.  The  bill  alleges  that  the  personal  assets  left 
by  M.  D.  Burchfield  were  sufficient  to  pay  all  the  debts 
and  costs.     This  being  the  case,  there  could  be  no  order 
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of  sale  of  these  lands  by  the  probate  court. — Banks  v. 
Speers,  96  Ala.  560;  Warren  v.  Hearne,  82  Ala.  554; 
Code  of  1886,  §  2104.  In  Banks  v.  Sjyeers,  103  Ala.  436, 
the  court  says  that  this  application  to  sell  the  lands 
could  not  be  resisted  in  the  probate  court  by  William 
Banks.  In  rendering  that  decision,  the  court  overlooked 
the  last  line  in  section  2106  of  the  Code.  This  provides 
that  the  application  for  the  sale  of  the  lands  '*may  be 
contested  by  any  party  interested  in  the  estate.*'  Is 
WUUam  Banks  interested  in  the  estate  of  M .  D .  Burch- 
field,  deceased?  If  so,  he  had  the  right  to  resist  the 
application.  In  Banks  v.  Speers,  97  Ala.  560,  the  court 
says,  that  he  is  entitled  to  all  the  proceeds  of  the  sale  of 
the  land,  except  such  as  may  be  necessary  to  pay  the 
debts  and  expenses  of  administration.  The  assignee  of 
an  heir  is  a  party  interested  in  the  estate. —  Vincent  v, 
Daniel,  59  Ala.  602  ;  Graham  v.  Ahercrombie,  8  Ala.  522  ; 
Petty  V.  Wafford,  11  Ala.  143  ;  Smith  v.  Hall,  20  Ala.  777  ; 
Simmons  v.  Knight,  35  Ala.  105. 

2.  Being  a  party  in  interest,  Banks  had  a  right  to 
come  in  and  resist  the  application,  wliether  he  was  a 
necessary  or  proper  party  originally  to  the  proceeding  or 
not. — Byrd  v.  Jones,  84  Ala.  336  ;  Kelly  v.  Garrett,  67 
Ala.  304.  In  addition  to  his  right  to  come  in  and  resist 
the  application  as  assignee  of  the  heirs  of  Burchfield,  he 
was  also  a  creditor  of  Burchfield's  estate,  having  pur- 
chased Long's  judgment  against  the  administrator  de 
bonis  non.  This  made  him  interested  in  the  estate. 
Byrd  v.  Jones,  84  Ala.  336  ;  Kelly  v.  Garrett,  67  Ala.  304. 

3.  And  Banks  having  failed  to  interpose  this  defense 
to  the  action  of  ejectment,  he  has  no  right  to  relief 
against  it  in  a  court  of  chancery. — Moore  v.  Fag  yard, 
51  Ala.  525 ;  3  Brick.  Dig.  347,  §  230. 

W.  H.  Smith,  Jr.,  Appling  &  McGuire  and  H.  L. 
Watlington,  contra, — The  remedy  at  law,  if  appellee 
had  such,  is  not  clear  but  doubtful,  and  being  doubtful, 
gives  chancery  jurisdiction. — 1  Brick.  Dig.  640,  §§  110, 
111.  Where  at  law  the  defense  is  doubtful  or  difficult, 
equity  will  take  jurisdiction. — 1  Brick.  Dig.  640,  §§  110, 
111.  A  remedy  at  law  can  not  be  said  to  be  clear  and  not 
doubtful,  when  this  court  in  its  former  opinion  held  that 
it  did  not  exist"  at  all.  The  statute  does  not  even  re- 
quire notice  of  the  day  of  trial  of  the  issue  in  the  pro- 


Digitized  by  VjOOQ IC 


326  SUPREME  COURT  [Nov.  Term, 

[Speers  et  al.  v.  Banks.] 

bate  court  to  be  given  to  any  one  other  than  the  heirs . 
Code  of  1886,  §  2107.  The  purchaser  from  the  heirs 
may  never  know  of  the  day  set  for  hearing  of  such  peti- 
tion until  after  order  of  sale.  In  this  respect  most  cer- 
tainly the  purchaser  from  the  heirs  has  not  a  clear 
remedy  at  law.  The  remedy  must  not  only  be  clear, 
but  adequate. 

The  jurisdiction  over  estates  of  deceased  persons  con- 
ferred upon  the  court  of  probate  does  not  divest  the 
chancery  court  of  its  original  jurisdiction ;  and  when- 
ever the  power  of  a  court  of  probate  is  not  adequate  to 
grant  full  relief  to  the  parties  in  interest,  resort  may  be 
had  to  chancery. — 1  Brick.  Dig.  647,  §  120.  Banks 
succeeds  to  the  rights  of  the  heirs.  Therefore,  he  may, 
without  assigning  any* special  reason,  go  into  equity  for 
settlement,  and  there  do  complete  justice. — 1  Brick. 
Dig.  648,  §  127 ;  Hillv,  Armistead,  56  Ala.  118 ;  James  v. 
Faulk,  54  Ala.  184  ;  Teagae  v.  Corbitt,  97  Ala.  529  ;  Moore 
V.  Randolph^  70  Ala.  575;  Bragg  v.  Beers,  71  Ala.  151 ; 
3  Brick.  Dig.  334,  §  63. 

The  questions  now  presented  to  the  court,  on  the  pres- 
ent appeal,  were  considered  and  passed  on  when  the  case 
was  formerly  before  the  court  on  two  other  appeals. 
Banks  V.  Speers,  103  Ala.  436;  Banks  v,  Speers,  97  Ala. 
560. 

HARALSON,  J.— Section  2106  of  the  Code,  having 
reference  to  the  application  for  the  sale  of  lands  for 
the  payment  of  debts  or  for  division,  by  whom  and 
to  whom  made,  provides  that  such  an  ''application  may- 
be contested  by  any  party  interested  in  the  estate.'' 
The  appellee.  Banks,  shows  in  his  bill,  that  he  pur- 
chased from  the  widow  and  heirs  at  law  of  M.  D.  Burch- 
field,  deceased,  the  intestate, — including  S.  R.  Burch- 
field,  his  administrator  in  chief, — the  lands  mentioned  in 
the  bill,  and  which  are  sought,  on  the  application  of  the 
administrator  de  bonis  non,  John  Speers,  to  be  sold  by  the 
decree  of  the  probate  court  of  Walker  county,  for  the 
payment  of  debts ;  that  he  paid  the  purchase  price 
therefor, — $2,500, — ^in  full,  and  received  a  conveyance 
of  them,  with  warranty  of  title,  from  the  vendors. 

The  bill  sets  up  a  state  of  facts  to  show  that  the  estate 
of  intestate  owed  no  debts  for  payment  of  which  said 
lands  are  liable  to  be  sold,  which  averments,  if  true. 
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and  are  properly  presented  to  said  probate  court,  should 
prevent  the  granting  of  an  order  of  sale,  on  the  applica- 
tion of  the  administrator  de  bonis  non. 

When  the  case  was  last  here,  we  said  :  '^Complainant 
has  shown  that  he  is  the  owner  of  said  lots,  and  the  party 
really  interested  to  resist  the  application  of  the  admin- 
istrator de  bonis  non  in  the  probate  court,  for  an  order 
for  their  sale  to  pay  debts.  He  was  not,  and  in  the 
nature  of  things  could  not  be,  a  party  to  those  proceed- 
ings. He  has  a  right,  therefore,  to  apply  to  the  chancery 
court  for  its  injunction  against  an  order  to  which  the 
administrator,  under  the  averments  of  the  bill,  had  no 
right,  and  the  granting  of  which,  in  that  court,  he  was 
powerless  to  pre  vent." — Banks  v.  Speers^  103  Ala.  447. 

Upon  further  deliberation,  we  feel  constrained  to  re- 
cede from  the  ruling  in  that  case,  holding  that  the  ap- 
pellee could  not  become  a  party  to  said  probate  proceed- 
ings, and  to  hold,  that  said  Banks,  having  succeeded  by 
purchase  to  the  right  and  title  of  all  the  parties  interest- 
ed in  said  lands,  is,  as  to  this  application  for  their  sale, 
under  said  section  of  the  Code,  a  ''party  interested  in 
the  estate,''  and  may,  on  his  application  to  the  court,  be 
let  in  to  contest  said  application'  of  the  administrator  for 
their  sale,  just  the  same  as  the  original  parties  in  inter- 
est from  whom  he  purchased,  without  having  parted 
with  their  interest,  might  have  done.  If  he  may  do  this, 
the  same  reasons,  and  the  same  facts  he  sets  up  in  his 
bill  in  equity  as  grounds  for  enjoining  the  granting  of 
an  order  of  sale  by  said  probate  court,  are  as  available, 
on  a  contest  of  said  application,  in  said  court,  against 
the  granting  of  said  order  of  sale,  as  they  would  be  in 
the  equity  court. 

Speers,  the  administrator  de  bonis  non,  did  not  take  or 
acquire  possession  of  these  lots,  as  is  shown,  until  after 
the  expiration  of  eighteen  months  allowed  for  the  pre- 
sentation of  claims  against  the  estate,  and  his  right  of 
possession  was,  therefore,  only  prima  facie  ;  and,  as  was 
said  in  the  first  appeal,  "it  is  met  and  successfully  over- 
come, if  there  are  no  debts  or  expenses  of  administration 
to  be  paid,or  if  there  have  been  sufficient  assets  for  these 
purposes,  which  have  been  wasted  or  misapplied.  *  * 
And  it  requires  a  deficiency  in  fact  to  justify  the  order 
of  sale.  If  the  deficiency  has  been  brought  about  by 
mal-administration,  or  by  a  devastavit  committed  by  the 
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personal  representative,  a  case  is  not  made  justifying  an 
order  of  sale.  He  and  his  sureties  are  the  parties  to  be 
looked  to." — Banks  v.  Speers,  97  Ala.  569.  If  Speers 
should  be  defeated  in  his  application  for  the  sale  of  the 
lots,  he  would  be  liable  in  ejectment  at  the  suit  of  Banks 
for  the  recovery  of  the  possession  of  them.  If  not  need- 
ed for  the  purpose  of  paying  debts  of  the  estate,  his  right 
of  possession  would  fail. 

If  Banks,  then,  may  contest  this  application,  and  make 
the  same  insistence  in  the  probate  court  against  its 
granting,  as  in  the  chancery  court,  it  would  seem  his 
remedy  at  law  is  complete,  and  there  is  no  necessity  for 
his  invoking  the  jurisdiction  of  the  latter  court,  for  the 
assertion  and  recovery  of  his  rights. 

There  are  no  other  facts  stated  in  the  bill  to  give  the 
equity  court  jurisdiction,  which  are  purely  of  equitable 
cognizance,  and  the  result  is,  that  the  bill  is  without 
equity,  and  was  liable  to  the  demurrer  interposed  to  it. 

The  decree  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Zundel  v.  Baldwin. 

Action  of  Trespass  Quare  Clausum  Fregit. 

1.  Validity  of  tax  deed;  insufficient  description. — ^A  tax  deed  which 
excepts  from  the  land  described  "30  acres  sold  to  one  person  and  90 
acres  to  another/'  when  the  excepted  portions  are  neither  identified 
by  the  deed,  nor  evidence  offered  to  show  what  particular  acres  were 
excepted,  is  not  operative  as  a  conveyance. 

2.  Adverse  possession  ;  claim  under  color  of  title ;  question  of  fact  jor 
jury. — In  an  action  where  the  rights  of  the  litigant  parties  are  de- 
pendent upon  their  title  to  certain  land  involved  in  the  controversy, 
and  each  of  them  claim  title  under  adverse  possession,  and  the  evi- 
dence is  in  conflict  as  to  who  had  the  actual,  prior  and  ex- 
clusive possession,  the  question  whether  either  of  them  had  such 
prior,  actual  and  exclusive  possession  as  would  support  or  defeat  an 
action  based  upon  such  possession,  is  a  question  of  fact  to  be  deter- 
mined by  the  jury,  under  appropriate  instructions. 

3.  Same;  same;  wlie.n  not  void  by  reason  of  the  adverse  possession  of 
another. — ^In  such  an  action,  where  the  plaintiff  claims  the  land  by.ad- 
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ider  color  of  title,  the  fact  that  he  was  exercising 
ship  over  the  lands  as  showed  that  he  was  claiming 
at  the  time  a  deed  was  made  to  defendant 
such  deed  void,  entitling  plaintiff  to  recover,  if  the 
actual,  adverse  possession  of  the  land  in  question  at 
fore  plaintiff  acquired  possession  of  any  part  of  the 
his  color  of  title. 

iiction  as  to  possession ;  trespass. — In  an  action  of  tres- 

mf regit t  when  each  of  the  parties  claim  title  under 

jn    to  the    land    alleged    to  have    been   trespassed 

idence  is  in  conflict  as  to  the  prior,  actual,  exclusive 

error  to  instruct  the  jury  that   if  defendant  was   in 

3  time  of  the  alleged  trespass  they  must  find  for  him  ; 

oring  the  question  as   to  whether  defendant's  posses- 

il. 

/  of  part  as  posssession  of  whole  -.mder  color  of  title;  ad- 
— Where  land  is  claimed  under  a  deed  showing  color 
ual  occupancy  of  a  part  by  a  tenant  is  the  possession 
I  the  absence  of  any  adverse  possession  of  the  remain - 


:om  the  Circuit  Court  of  Baldwin. 

ore  the  Hon.  William  S.  Anderson. 

an  action  of  trespass   quare   clausiim  fregit^ 

T  the  appellant,   Charles  F.  Zundel,  against 

e,  J .  B .  Baldwin  ;  and  sought  to  recover  dam- 

3spass  committed  by  the  defendant  on  lands 

be  the  property  of  the  plaintiff. 

1  was  had  upon  issue  joined  on  the  general 

le  facts  of  the  case  tending  to  show  the  claim 

the  litigant  parties  to  the  lands  alleged  to  have 

)assed  upon,  are  sufficiently  stated  in  the  opin- 

re  also  the  substance  of  the  three  charges  re- 

)y  the  plaintiff,  to  tlie  refusal  to  give  each  of 

3  plaintiff  separately  excepted. 

request  of  the  defendant  the  court  gave  to  the 

following  written  charges,  and  to  the  giving  of 

plaintiff  separately  excepted  :    (4.)    '*If  the  jury 

a.  >nably  satisfied  from  the  evidence  that,  at  the 

tiiLi         3  trees  were  cut,    Mr.  Baldwin,  the  defendant, 

was  iu  jjossession  of  the  land  from  which  they  were  cut, 

they  must  render  a  verdict  for   defendant."      (5.)     *'If 

the  evidence  reasonably  satisfies  the  jury  that  Manuel 

Nettles  went  into  possession  of  a  house  on  section  32  and 

built  a  fence  around  it,  inclosing  nine  acres,  claiming  to 

hold  for  himself  or  Zundel  only  to  the  boundary  lines  of 
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his  fence,  and  this  fence  did  not  extend  to  the  land  from 
which  the  trees  were  cut,  the  constructive  possession  of 
Zundel,  through  Nettles,  did  not  extend  to  the  land  in 
question." 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  rulings  of 
the  court  upon  the  charges  asked. 

Charles  L.  Bromberg,  Jr.,  for  appellant. — 1.  The 
tax  deed  and  acknowledgment  were  in  the  form  pre- 
scribed by  law  at  the  time  of  its  execution. — Code  of 
1876,  §  459.  And  under  the  facts  in  this  case,  showed 
a  legal  title  in  appellant  to  the  land  described  in  the 
complaint.— Code  of  1876,  §§  460,  464;  Code  of  1886, 
§§  593,  606;  Boiling  v.  Smith,  79  Ala.  539;  Lassitter  v. 
Lee,  68  Ala.  287 ;  Pugh  v,  YoxingUood,  69  Ala.  296. 

2.  Appellant's  possession  by  tenant  and  otherwise 
under  the  deeds  to  him  gave  him  such  possession  of  the 
land  named  in  the  complaint  as  entitles  him  to  recover 
under  the  first  count,  unless  the  appellee  showed  that  at 
the  time  of  the  cutting  of  the  trees  and  ploughing  up  the 
land,  and  ever  since  said  time,  up  to  the  time  of  the 
commencement  of  the  suit  in  the  justice  court,  he, 
appellee,  was  in  adverse  possession  of  the  lands  on 
which  such  cutting  and  ploughing  was  done. — Cooley  on 
Torts,  332;  Segar  v.  Kirkley,  23  Ala.  680;  McCall  v. 
Capehart,  20  Ala.  524;  Langdon  v.  Ternpletorij  28  Atl. 
Rep.  866  ;  j5/acA^  v.  Teiin.  C,  /.  &  R.  R.  Co,,  93  Ala. 
Ill ;  Murray  v.  Hoyle,  97  Ala.  591. 

3.  In  order  to  prove  adverse  possession,  the  appellee 
must  have  shown  that  he  had  actual,  open,  exclusive 
and  adverse  possession.  -Possession  not  amounting  to  a 
disseizin  is  not  sufficient  to  bar  recovery. — 1  Amer.  & 
Eng.  Encyc.  of  Law,  795;  Tiederaan  on  Real  Prop., 
§  694  ;  Ward  v.  Cochran,  150  U.  S.  606  ;  Shipman  v.  Bax- 
ter, 21  Ala.  457-58  ;  Cooley  on  Torts,  322  ;  Segar  v.  Kirkley, 
23  Ala.  680  ;  McCall  v.  Capehart,  20  Ala.  524 ;  Langdon  v. 
Templeton,  28  Atl.  Rep.  866. 

5.  The  owner  of  a  body  of  land  described  in  a  deed 
having  a  tenant  on  a  part  of  such  land  has  the  posses- 
sion of  all  such  land,  except  so  much  as  may  be  in  actual 
possession  of  an  adverse  holder. — Carter  v.  Chevalier,  108 
Ala.  663  ;  Hunaicutt  v,  Peyton,  102  U.  S.  368;  Laboryv. 
Orphan  Asylum,  32  Pac.  Rep,  231. 
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Samuel  B.  Browne  and  John  E.  Mitchell,  contra, — 1. 
Plaintiff  in  trespass  to  land  can  not  recover  unless  he 
shows  either  an  actual,  exclusive  possession,  or  title 
thereto,  with  the  fact  that  defendant  was  not  in  actual, 
exclusive  possession. — Fitch  v.  R,  R.  Co,,  10  Law.  Rep. 
An.  188. 

2.  If  the  defendant  was  in  possession  at  the  time 
the  trees  were  cut,  he  is  entitled  to  a  verdict. — Cooper  v. 
Watson,  73  Ala.  252 ;  BeaUy  v.  Brown,  76  Ala.  269.  If  a 
tenant  is  in  possession  the  landlord  can  not  maintain 
trespass. — Oarrett  v.  Sewell,  108  Ala.  521. 

HEAD,  J. — ^This  is  an  action  of  trespass  g ware  clausum 
/regit,  the  locus  in  quo  laid  in  the  complaint,  being  the 
south  half  of  the  northwest  quarter  of  section  33,  town- 
ship 6,  range  two  east,  in  Baldwin  county.  The  plaintiff 
proved  that  the  defendant,  in  July  or  August,  1895, 
plowed  and  fenced  about  two  acres  of  the  land  described 
in  the  complaint,  and  cut  one  pine  tree  thereon,  and  17 
pine  trees  on  the  outside  of  the  fence,  each  tree  being 
-worth  about  twenty-five  cents.  He  also  introduced  a 
-warranty  deed  executed  to  himself  on  the  6th  day  of 
November,  1876,  by  James  B.  Malone  and  others,  in 
form,  conveying  the  land  in  controversy  and  520  acres 
of  adjoining  land  in  section  32,  and  80  other  acres  in 
section  33  located  one-fourth  of  a  mile  from  the  locus  in 
quo;  describing  the  land  by  sectional  subdivisions  and 
concluding  the  description  by  the  following  qualifying 
-words :  "excepting  three  acres  deeded  to  Mary  Gyon, 
and  three  acres  deeded  to  Thomas  Collins  by  J.  L.  King 
as  per  said  King  and  others  deeded  to  us  dated  June 
21st,  1869."  The  deed  was  acknowledged  and  recorded 
in  the  proper  county,  on  April  30,  1877.  It  does  not  ap- 
pear what  title  to,  or  connection  with,  the  land  these 
grantors  had,  if  any ;  hence  the  deed  is  insufficient  as  evi- 
dence of  title  in  the  plaintiff,  and  can  only  be  regarded, 
at  most,  as  color  of  title,  in  connection  with  any  proven 
possession  by  him  under  it.  He  also  introduced  a  tax 
deed  to  himself  to  these  same  and  other  lands,  in  the 
form,  and  executed  and  acknowledged,  in  substantial 
conformity  to  the  statute,  on  December  8,  1883,  in  pur- 
suance of  a  sale  for  the  taxes  for  the  years  1875  and 
1876,  made  on  the  4th  day  of  June,  1877,  which  deed 
was  recorded  in  the  proper  county  on  December  8, 1883, 
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The  description  of  the  lands  in  this  deed  is  also  followed 
by  qualifying  words,    as  follows:   "excepting  30  acres 
sold  to  Mary  Gyon  and  30  acres  sold  to  Tom  Collins  by 
J.  L.  King."     There  was  no  evidence  to  show  what  par- 
ticular three   acres   or  thirty  acress   had  been  sold    to 
Gyon  or   Collins.      The  testimony   touching   plaintiff's 
possession  of  the  land  tended  to  show  that  about  four- 
teen years  before  the  trial  he  gave  one  Hecht  permission 
to  build  a  house  on  an  adjoining  quarter  in  section  32, 
embraced  in  his  said  deeds  ;  that  Hecht  did  not  remain 
there  long  and  then  Manuel  Nettles  went  in  the  house  as 
plaintiff's  tenant,   agreeing  at  the  time  to  pay  rent  by- 
cutting   two   cords  of    wood  per    month ;  that  he    did 
pay  such  rent  for  about  a  year,  at  first,  and  since  that 
had   not   paid   any.     PlaintiflF  had   not   bothered    him, 
and  allowed  him  to  remain  there.     He  continued  to  live 
in  the  house  up  to  the  time  of   the  trial,    and  in  1890 
offered  to  purchase    the  place   he   was  living   on  from 
plaintiff.     His  possession  included  also  about  nine  acres 
enclosed  around  his  house.     One  Allen  Bonner  testified 
for  plaintiff,   that  Nettles  had  lived  there   fourteen   or 
fifteen  years ;  that  Hecht  built  the  house  and  Nettles 
finished  it ;  that  he,  witness,  had  been  cutting  wood  and 
piles  for  plaintiff  on  plaintiff's  lands  in  sections  32  and 
33,  and  on  the  lands   that  plaintiff  and  defendant   are 
''lawing  about,"  for  fifteen  or  sixteen  years.     On  cross- 
examination,  however,  he  testified  that  they  were  ''lad- 
ing about  section  33,  but  he  doesn't  know  what  part  of 
said  section."     Plaintiff  gave  evidence  tending  to  show 
that  he  had  been  claiming  the  lands  mentioned  in  said 
deeds  ever  since  the  deeds  were  made,  and  paying  taxes 
thereon  ever  since  1877  ;  that  he  had  been  cutting  timber 
on  all  the  lands  described  in  the  deeds,  in  sections  32  and 
33,  that  he  knew  defendant  was  trespassing  on  the  land 
and  forbade  him  to  do  so,   but  he  persisted.     Plaintiff's 
evidence  tended  to  show  that  the  said  land  occupied  by 
Hecht  and  Nettles  was  a  part  of  the  land  conveyed  by 
his  said  deeds  and  that  he  claimed  the  same  under  said 
deeds.     The   foregoing   is   the   substance   of   plaintiff's 
case. 

The  defendant  introduced  a  quit-claim  deed  executed 
to  one  Joseph  Nelson  by  Benjamin  Grist  on  August  26, 
1880,  to  said  entire  section  33,  acknowledged  same  day, 
but  not  recorded  until  October  28,  1895.     He  alsointro- 
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duced  a  quit-claim  deed  to  said  section  (except  the 
northwest  quarter  of  the  southeast  quarter) ,  from  said 
Joseph  Nelson  and  wife  to  himself,  executed  June  10, 
1881,  aclcnowledged  September  3,  1881,  and  recorded 
December  4,  1891.  There  was  no  evidence  to  show  what 
title  to,  or  connection  with,  the  land  the  said  Grist  had, 
if  any ;  so  these  deeds  can  be  regarded  as  no  other  than 
color  of  title.  He  introduced  evidence  tending  to  show 
that  he  had  been  claiming  section  33  (except  40  acres 
he  sold  to  Mrs.  Hall  and  Mr.  Nelson  and  40  acres  he 
sold  to  Mrs.  Hall), and  paid  taxes  on  it  for  sixteen  years 
before  the  trial ;  hauled  wood  on,  and  sold  wood  and 
timber  on  it  for  sixteen  years  continuously ;  cut  and 
hauled  on  every  inch  of  it  except  the  two  40-acre  pieces 
sold  ;  lived  about  four  miles  from  the  land ;  was  cutting 
on  some  part  of  the  land  nearly  every  day  in  the  year 
for  ten  or  twelve  years,  but  sometimes  a  week  or  so,  and 
sometimes  longer  would  elapse  when  he  did  not  so  cut 
on  it ;  two  years  before  trial  he  notified  plaintiff  not  to  cut 
on  this  land.  He  introduced  a  number  of  witnesses  who 
testified  that  they  never  heard  of  plaintiff  claiming  this 
land  until  about  two  years  before.  One  testified  that 
people  around  there  generally  understood  the  land  be- 
longed to  the  defendant. 

The  suit  was  instituted  in  a  justice  court,  August  15, 
1895,  and  carried  by  appeal  to  the  circuit  court,  where 
it  was  tried  November  6,  1895,  resulting  in  a  verdict 
and  judgment  for  the  defendant,  from  which  the  appeal 
is  prosecuted. 

The  plaintiff  prayed  the  following  instructions  : 

1.  The  general  affirmative  charge. 

2.  That  the  plaintiff  in  this  case  has  a  good  title  at 
law  to  the  80  acres  described  in  the  complaint. 

3.  That  if  plaintiff  was  claiming  the  lands  described 
in  the  complaint  under  a  deed,  and  was  exercising  acts 
of  ownership  over  said  land,  and  that  such  acts  were 
such  as  to  show  that  he  was  claiming  said  lands  adversely 
at  the  time  the  deed  to  the  defendant  was  made,  they 
must  find  for  the  plaintiff. 

Each  of  these  charges  was  refused,  and  the  plaintiff 
duly  excepted. 

It  is  observed,  first,  thatjthe  plaintifi*  contends  that 
the  tax  deed  conferred  upon  him  the  title  to  the  80  acres 
in  question. If  it  be  conceded  that  this  deed,  aside  from 
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the  description  of  the  lands  it  intended  to  convey,  was 
so  executed  in  pursuance  of  the  revenue  law,  as  to  be 
evidence  of  a  legal  conveyance  of  the  title,  without  proof 
of  other  facts  in  support  of  it,  yet  there  is  such  infirmity 
in  the  description,  that  it  can  not,  under  the  evidence 
adduced,  be  adjudged  by  the  court  an  operative  convey- 
ance.    The  30  acres  sold  to  Mary  Gyon  and  the  30  acres 
sold  to  Tom  Collins  are  neither  identified  by  the  deed, 
nor  by  any  evidence  adduced  in  aid  of  it,  except  that 
there  was  evidence  from  which  it  might  be  inferred  by 
the  jury  that  c.ertain  parts  of  the  land  were  not  includ- 
ed in  the  exceptions.     That  inference  was  for  the  jury 
to   draw   and   not  the  court.     The  deed  furnishes  the 
means  of  identification,  but  the  plaintiff  omitted  to  use 
them  in  a  way  to  enable  the  court  to  declare  the  deed 
sufficient.     The  first  and  second  charges  were  properly 
refused. 

We  are  next  to  inquire,  under  the  third  charge,  whether 
there  was  evidence  to  authorize  the  jury  to  find  that  the 
plaintiff  was  claiming  the  two  acres  really  in  contro- 
versy, under  a  deed,  and  was  exercising  acts  of  owner- 
ship over  the  same,  and  that  such  acts  were  such  as  to 
show  that  he  was  claiming  the  same  adversely,  at  the 
time  the  deed  to  the  defendant  was  made  ;  whether,  if 
the  facts  hypothesized  be  true,  they  alone  entitled  the 
plaintiff  to  recover  in  this  action. 

We  have  seen  there  was  evidence  tending  to  show  that 
Hecht  and  Nettles,  under  and  for  the  plaintiff,  occupied 
a  part  of  the  land  in  section  32  described  in  plaintiff's 
deed,  and  not  excepted  therefrom,  for  fourteen  or  fifteen 
years  before  the  trial,  and  that  plaintiff  claimed  the 
land,  so  occupied,  under  said  deeds.  Bonner's  testimony 
tended  to  show  that  he  had  been  cutting  wood  and  piles 
for  plaintiff  on  the  land  plaintiff  and  defendant  are 
**lawing  about"  for  fifteen  or  sixteen  years.  It  is  true 
he  stated  on  cross-examination  that  they  were  *  Rawing 
about"  section  33,  but  he  did  not  know  what  part  of  said 
section,  but  this  does  not  necessarily  imply  that  he  did 
not  know  the  particular  land  in  litigation.  He  may 
have  known  the  land  without  knowing  the  particular 
part  of  the  section  it  formed.  The  inconsistency,  if  any, 
in  his  testimony  was  for  the  jury  to  solve.  From  this 
evidence,  the  jury  might  have  inferred,  in  connection 
with  the  plaintiff's  testimony,  that  the  land  alleged  to 
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have  been  trespassed  upon,  was  a  part  of  the  land  not 
excepted  from  the  plaintiff's  deeds,  and  was  claimed  by 
him  and  under  those  muniments.  If  these  were  facts, 
the  plaintiff  was  in  possession  of  the  land  occupied  by 
Hecht  and  Nettles,  throughout  the  period  of  their  occu- 
pancies, under  color  of  title  which  extended  his  posses- 
sion to  the  land  in  controversy,  unless  at  the  time  the 
occupation  commenced,  the  land  in  controversy  was  in 
the  actual  adverse  possession  of  another.  If  at  that 
time,  the  defendant  was  in  possession  of  that  part  of  the 
land  now  in  question,  claiming  it  adversely,  the  color  of 
title  did  not  operate  to  extend  the  possession  of  the  plain- 
tiff to  it,  and  if  such  possession  of  the  defendant  contin- 
ued down  to  the  commission  of  the  acts  alleged  as  tres- 
passes, the  plaintiff,  resting  his  case  upon  the  possession 
of  Hecht  and  Nettles,  and  claiming  under  his  color  of 
title,  could  not  recover  in  this  action.  The  evidence,  as 
we  find  it,  is  such  that  it  was  for  the  jury  to  determine 
whether  or  not  the  defendant  was  in  actual  adverse  pos- 
session of  the  land  in  question  at  and  before  the  plaintiff 
acquired  possession  of  any  part  of  the  land  embraced  in 
his  color  of  title,  which  continued,  without  aban- 
donment, to  the  time  of  the  alleged  trespasses.  If  these 
facts  be  found  in  favor  of  the  defendant,  then  the  fact 
that  the  plaintiff  was  exercising  such  acts  of  ownership 
over  the  lands  as  showed. that  he  was  claiming  them  ad- 
verely,  at  the  time  the  deed  to  the  defendant  was  made  (as 
hypothesized  in  the  third  charge),  would  not  entitle  him 
to  recover.  The  deed  to  defendant  was  made  about 
fourteen  years  before  the  trial.  Evidence  for  defendant 
tended  to  show  that  he  had  been  in  possession  sixteen 
years.  There  was  evidence  for  the  plaintiff,  it  is  true, 
tending  to  show  acts  of  ownership  over  the  land  in  ques- 
tion by  him,  for  sixteen  years,  but  the  questions  whether 
either  of  the  parties  had  such  open  and  exclusive  posses- 
sion as  would  support  or  defeat  an  action  based  upon 
possession,  and,  if  yea,  which  of  them  ;  and  if  both  have 
shown  possession,  which  party  wrongfully  invaded  that 
of  the  other,  were  for  the  jury  to  determine,  under  proper 
instructions.  All  that  the  third  charge  required,  in 
order  to  a  recovery  by  the  plaintiff,  was  that  the  plain- 
tiff was  claiming  the  land  described  in  the  complaint, 
under  a  deed,  and  was  exercising  such  acts  of  ownership 
over  it  as  showed  that  he  was  claiming  it  adversely,  at 
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the  time  the  deed  to  the  defendant  was  made — ignoring 
other  material  issues  of  fact,  as  above  indicated.  The 
charge  was  properly  refused. 

Charge  number  4  given  for  defendant  was  bad,  and 
ought  to  have  been  refused.  The  defendant's  posses- 
sion, at  the  time  the  trees  were  cut,  if  he  had  such,  may 
have  been  a  wrongful  invasion  of  a  prior  actual,  ex- 
clusive possession  in  the  plaintiff.  If  it  was,  the  plain- 
tiff was  entitled  to  a  verdict,  and  not  the  defendant. 

Charge  number  5  given  for  defendant  was  also  bad. 
If  the  land  occupied  by  Nettles  and  also  that  in  con- 
troversy, were  parts  of  the  land  described  in,  and  not 
excepted  from,  the  plaintiff's  deeds  (which,  as  we  have 
said,  the  jury  might  legally  infer  they  were) ,  and  plain- 
tiff claimed  such  lands  under  his  deeds,  and  put  Nettles 
in  possession  of  the  part  occupied  by  him,  who  held 
under  and  for  plaintiff,  and  there  was,  at  the  time,  no 
adverse  possession  of  the  land  in  question  in  any  other 
person,  then  plaintiff's  possession,  through  Nettles,  ex- 
tended to  the  land  in  question,  although  the  possession 
and  claim  of  Nettles,  as  tenant,  extended  only  to  the 
land  rented  and  occupied  by  him .  It  was  not  essential, 
as  the  charge  supposes,  that  the  tenancy  of  Nettles 
should  have  included  the  land  in  controversy,  or  any 
part  of  it. 

For  the  errors  in  giving  these  two  charges,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Simpson  v.  Golden. 

1-^4  33V  Action  on  a  Promisfiory  Note. 

1£0 41| 

IjJJ   |g3  1.     Pleading  and  practice;  review  on  appeal  of  finding  of  trial  court, 

'  Where  in  an  action  at  law,  the  trial  is  had  by  the  court  without  the 

intervention  of  a  jury,  and  the  evidence  aduced  is  partly  or  wholly 
oral,  the  court's  finding  of  the  facts  and  the  judgment  thereon  will  not 
be  disturbed  by  the  appellate  court,  unless  such  finding  is  clearly 
erroneous. 

2.     Same  ;  new  trial  on  ground  of  snrprine. — ^Before  a  party  to  a  suit 
at  law  is  entitled  to  a  new  trial  upon  the  ground  of  being  taken  by 
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surprise  by  some  of  the  evidence  adduced  by  the  other  party,  he 
should  move  a  continuance  of  the  case,  in  order  that  he  may  have  an 
opportunity  to  meet  such  unexpected  evidence ;  and  where,  without 
moving  for  such  a  continuance  or  postponement,  he  proceeds  volun- 
tarily with  the  trial,  he  can  not,  after  judgment  is  rendered  against 
him,  be  granted  a  new  trial  on  the  ground  of  such  alleged  surprise. 

8.  Same;  same;  newly  discovered  evidence. — A  motion  for  a  new 
trial  based  upon  newly  discovered  evidence,  which  does  not  negative 
fault  on  the  mover's  part  in  failing  to  discover  such  evidence  before 
the  trial,  is  fatally  defective  and  properly  overruled. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpb. 

This  was  an  action  brought  by  the  appellee,  W.  R. 
Golden,  against  the  appellant,  E.  H.  Simpson,  in  the 
city  court  of  Birmingham,  and  counted  upon  a  negotia- 
ble promissory  note  executed  by  the  defendant,  and  pay- 
able to  the  order  of  *'W.  W.  Achison,  President." 
Achison  was  the  president  of  the  Sylacauga  Land 
Company. 

The  defendant  filed  several  pleas.  In  the  first,  second 
and  third  pleas  he  denied  that  the  note  was  properly  in- 
dorsed to  the  plaintiff.  The  fourth  plea  was  a  plea  of 
the  general  issue,  denying  all  the  allegations  of  the 
complaint ;  and  the  fifth  plea  was  a  plea  of  payment. 
The  sixth  plea  was  as  follows  :  **The  defendant  denies 
that  plaintiff  is  the  owner  of  said  note  as  alleged  in  said 
complaint."  The  seventh  plea  was  as  follows:  ''The 
defendant  denies  that  said  note  was  indorsed  to  plaintiflF 
as  the  owner  thereof,  and  that  said  plaintiflF  was  the 
owner  thereof  at  the  commencement  of  this  suit."  To 
the  sixth  and  seventh  pleas  the  plaintiflF  demurred  upon 
the  grounds,  (1),  that  it  appears  from  the  complaint, 
that  the  note  sued  on  is  commercial  paper,  and  hence 
ownership  is  not  necessary  to  maintain  an  action ;  (2), 
said  pleas  did  not  deny  that  the  plaintiff  has  a  legal 
title  to  said  note,  and  hence  are  no  answer  to  the  com- 
plaint ;  and,  (3) ,  that  indorsement  of  the  note  by  the 
payee  is  admitted  by  the  pleas,  and  hence  the  pleas  are 
no  answer  to  the  action.  This  demurrer  was  sustained, 
to  which  ruling  the  defendant  duly  excepted.  The 
tendency  of  the  evidence  is  suflBciently  stated  in  the 
opinion. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  upon  the  hearing  of  all  the  evi- 
22 
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dence,  judgment  was  rendered  in  favor  of  the  plaintiflF. 
Subsequently  the  defendant  made  a  motion  for  a  new 
trial  upon  the  following  grounds ;  1.  The  defendant 
was  taken  by  surprise  by  the  testimony  of  Golden  as  to 
the  manner  he  held  said  note,  and  could  not  be  prepared 
at  said  trial  to  controvert  Golden 's  testimony ;  but  since 
the  trial  he  had  discovered  that  Golden  had  no  judg- 
ment against  the  Sylacauga  Land  Company,  the  alleged 
indebtedness  of  said  company  was  controverted  by  it, 
and  it  is  clained  that  Golden  was  in  its  debt.  That  W. 
W.  Achison  and  E.  E.  G.  Roberts,  directors  and  oflBcers 
of  said  company,  would  testify  that  the  company  was 
not  indebted  to  Golden,  but  that  since  he  left  its  employ- 
ment he  was  largely  indebted  to  it.  Roberts  would 
further  testify  that  he  never  heard  of  said  note  being 
placed  as  collateral  with  Golden. 

2d.  The  defendant  and  his  counsel  were  taken  by  sur- 
prise in  that  they  did  not  deem  that  the  testimony  of 
Golden  showed  the  company  had  placed  the  same  with 
Golden  as  collateral  security  for  the  debt  due  and  to  be- 
come due ;  and  that  all  defendant  knew  was  that  the 
note  had  been  indorsed  by  Achison,  president  of  said 
company,  to  Golden,  and  was  held  by  him.  But  defend- 
ant knew  also  that  Golden  was  general  manager  of 
the  company  and  regarded  his  holding  to  be  for  the 
company. 

3d.  Because  the  judgment  is  contrary  to  the  evidence. 

4th.  Because  the  judgment  is  contrary  to  the  law. 

5th.  Because  the  judgment  is  contrary  to  the  law  and 
the  evidence.  This  motion  was  overruled  and  the  de- 
fendant duly  excepted. 

The  defendant  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

MouNTjoY  &  ToMLiNsoN,  for  appellant. — 1.  There 
should  have  been  a  new  trial  granted  defendant.  A 
material  fact  was  the  alleged  indebtedness  of  the  Syla- 
cauga Land  Company  to  Golden.  Golden  testified  that 
the  company  was  indebted  to  him  in  a  greater  amount 
than  the  Simpson  note,  which  he  claimed  as  collateral. 
The  affidavits  introduced  on  the  motion  for  a  new  trial 
show  that  this  is  a  controverted  fact ;  a  number  of 
witnesses  mentioned  in  the   affidavits   being  ready  to 
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swear  that  Golden  was  indebted  to  the  company  and  not 
the  company  to  Golden.  All  this  testimony  was  dis- 
covered by  the  defendant  after  the  close  of  the  trial.  It 
would  have  been  no  use  for  him  to  have  asked  for  a  con- 
tinuance. Merely  to  have  asked  for  a  continuance  for 
the  purpose  of  looking  up  the  testimony  to  controvert 
Golden's  testimony  would  have  been  useless.  The  court 
would  not  have  granted  it.  Nor  was  the  defendant  ap- 
prised by  the  pleading  that  the  question  of  indebtedness 
of  the  Sylacauga  Land  Company  to  Golden  would  be- 
come material,  as  the  complaint  imported  not  a  transfer 
as  collateral  security  but  an  absolute  transfer.  Clearly 
there  should  have  been  a  new  trial  granted  the  defendant. 

Cabaniss  &  Weakley,  contra. — 1.  The  case  having 
been  tried  by  the  judge  of  the  city  court,  without  a 
jury,  and  the  evidence  not  being  altogether  by  deposi- 
tion, this  court  will  not  reverse  the  judgment  if  a  jury's 
verdict  found  upon  the  same  evidence  would  not  be  set 
aside. —  Woodrow  v,  Hawving,  105  Ala.  241.  A  mere  con- 
flict in  evidence  will  not  justify  setting  aside  a  jury's 
verdict. — Holloway  v.  Harper^  108  Ala.  647. 

2.  A  new  trial  will  not  be  granted  for  surprise  or  acci- 
dent, unless  it  appears  that  the  party,  upon  discovering 
his  situation,  asked  for  a  postponement  or  continuance. 
He  cannot  speculate  upon  the  chances  of  success,  with 
the  evidence  then  before  the  court,  and  after  losing  have 
another  trial,  upon  the  ground  of  surprise. — Hoskins  v, 
Hight,  95  Ala.  284 ;  Barron  v.  Robinson,  98  Ala.  351.  A 
new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence, unless  it  is  shown  what  diligence  had  been  un- 
arailingly  used  before  the  trial  to  discover  the  testimony. 
It  will  certainly  not  be  granted  when  no  eflForts  whatever 
to  discover  the  evidence  are  shown. — McLeod  v,  Shelby 
Manfg  Co.,  108  Ala.  81 ;  Jones  v.  Williams,  108  Ala.  282. 

McCLELLAN,  J. — If  there  was  error  in  sustaining 
the  demurrer  to  pleas  6  and  7,  it  did  not  prejudice  the 
defendant,  since  he  had  the  full  benefit  of  the  matter 
laid  in  these  pleas  under  other  pleas. 

The  evidence  for  the  plaintiff  tended  to  show  that  he 
held  the  note  sued  on  as  collateral  security,  the  legal 
title  being  in  him  by  indorsement  of  the  payee  ;  and  also 
that  the  defendant  had  ' 'actual  notice  of  his  title  and 
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ownership  before  the  payment  made  by  him  to  Achi- 
80n.'*  The  evidence  for  defendant  tended  to  show  that 
plaintiflF  held  the  note  as  general  manager  of,  and  for 
the  Land  Co.  to  which  it  was  made,  so  that  payment  to 
Achison  for  the  company  was  well  made .  The  testimony 
on  the  issue  of  efficacious  payment  vel  non  was  that  of  plain- 
tiff for  himself  and  of  Achison  for  defendant.  Plain- 
tiflf's  testimony  was  given  ore  tentis,  Achison's  by  deposi- 
tion. The  trial  was  without  jury,  the  city  judge  finding 
for  plaintiff,  and  judgment  being  entered  accordingly. 
On  this  state  of  case,  we  will  not  disturb  the  conclusion 
of  the  trial  judge.  His  opportunity  to  reach  a  correct 
result  was  better  than  ours  is ;  and,  to  say  the  least,  his 
finding  is  not  clearly  erroneous. —  Woodrow  v.  Haioving, 
105  Ala.  241. 

If  defendant  was  surprised  by  the  testimony  of  Gol- 
den to  the  effect  that  the  Land  Co.  owed  him  and  that 
the  note  was  indorsed  to  him  as  collateral  to  his  debt,  he 
should  have  moved  a  continuance  of  the  case  or  post- 
ponement of  the  trial  that  he  might  have  opportunity  to 
meet  this  unexpected  evidence.  We  cannot  assume  the 
trial  court  would  not  have  granted  any  seasonable  re- 
quest or  motion  looking  to  such  opportunity,  if  reason- 
ably satisfied  that  this  testimony  of  Golden  was  of  a 
nature  to  surprise  defendant  and  put  him  at  a  disad- 
vantage. The  defendant  having  failed  to  move  a  con- 
tinuance or  postponement,  and  proceeded  voluntarily 
with  the  trial,  he  was  in  no  position,  after  the  case  was 
decided  against  him,  to  ask  for  a  new  trial  on  the  ground 
of  such  alleged  surprise.  Having  speculated  upon  the 
chances  of  a  favorable  result  upon  the  evidence  then  be- 
fore the  court,  and  lost,  he  cannot  now  demand  another 
trial  that  he  may  introduce  other  evidence  not  available 
to  him  on  the  first  trial. — Hoskins  v.  Highly  95  Ala.  284; 
Barron  v.  Robinson ^  98  Ala.  351. 

So  far  as  the  motion  for  a  new  trial  is  based  upon 
newly  discovered  evidence,  it  is  fatally  defective  for  not 
negativing  fault  on  defendant's  part  in  failing  to  dis- 
cover such  evidence  before  the  trial. — McLeod  v.  Shelby 
Manufacturing  &  Improvement  Co.^  108  Ala.  81. 

Affirmed. 
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Bell  V.  Anniston  Hardware  Co 

Contest  of  Claim  of  Homestead  Exemption. 

1.  Homestead  exemption ;  not  available  when  right  acquired  after  lien, 
of  attachment  ha^  attached. — Where  an  attachment  is  levied  on  a  house 
before  the  owner  thereof  has  ever  occupied  it  as  a  homestead,  the  lien 
of  the  levy  of  the  attachment  is  superior  to  any  homestead  right 
thereafter  acquired. 

2.  Same ;  how  determined ;  occupancy  of  a  room  over  storehouse  does 
not  make  the  building  a  homestead. — Whether  a  house  and  lot  consti- 
tute a  homestead  depends  upon  the  character  of  the  building  and  the 
uses  to  which  it  is  adapted  and  to  which  it  is  devoted ;  and  a  building 
consisting  of  one  and  a  half  stories,  the  first  used  solely  for  mercan- 
tile business,  and  the  half  story  divided  into  four  rooms,  which  could 
be  used  as  sleeping  apartments,  cannot  be  claimed  as  a  homestead, 
even  though  the  owner  thereof  may  have  slept  in  one  of  the  rooms  m 
the  upper  story. 

Appeal  from  the  Circuit  Court  of  Cleburne. 
Tried  before  the  Hon.  George  E.  Brewer. 
The  facts  of   the  case  are  sufficiently  stated  in  the 
opinion. 

Aiken  &  Burton,  for  appellant. — ^The  entire  lot  in- 
cluding the  storehouse  thereon  was  exempt  as  a  home- 
stead, under  the  facts  disclosed  in  the  abstract. — Semmes 
V.  Wheatley^  7  So.  Rep.  (Miss.)  430;  Turner  v.  Turner ^ 
107  Ala.  465;  Smith  v.  Stewart,  13  Nev.  65;  Smythe  on 
Homestead  Exemptions,  §§75-85;  Garrett  v.  Jones,  95 
Ala.  96 ;  Thompson  on  Homestead,  §  120. 

Merrill  &  Bridges  and  Blackwell  &  Keith,  contra. 
The  appellant  in  this  case  undertook  to  acquire  and 
claim  a  homestead  exemption  in  a  storehouse  by  moving 
into  it  after  an  attachment  had  been,  or  was  being  levied 
on  the  property.  He  did  not  occupy  or  attempt  to 
occupy  the  dwelling  house  situated  on  the  premises,  but 
undertook  to  run  into  the  upstairs  of  the  storehouse. 
The  dwelling  was  already  occupied  and  so  continued  till 
about  January  1,.1893,  by  the  family  of  Billy  Bell.  No 
claim  of  homestead  had  been  filed  in  the  office  of  the 
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probate  judge.  It  is,  therefore,  clear  under  the  evidence 
that  the  court  properly  gave  the  charge  which  is  com- 
plained of  as  being  erroneous. — Garrett  v.  Jones ,  95  Ala. 
96;  Turner  v.  Turnery  107  Ala.  465;  Jaffrey  v.  McGough, 
88  Ala.  648. 

COLEMAN,  J. — ^The  appellee  sued  out  an  attachment 
against  the  partnership  of  Bell  &  Barker  and  the  mem- 
bers composing  the  firm,  which  was  levied  upon  certain 
property,  to  which  the  defendant.  Bell,  interposed  a 
claim  of  homestead  of  exemption.  This  claim  was  reg- 
ularly contested,  and  at  the  close  of  the  evidence  the 
court  instructed  the  jury,  if  they  believed  the  evidence, 
to  find  the  issue  for  the  plaintiif .  The  case  was  appealed, 
and  the  giving  of  the  affirmative  charge  for  plaintiflF  is 
assigned  as  error. 

There  is  very  little  material  conflict  in  the  evidence. 
On  the  10th  of  November,  1892,  the  attachment  issued 
and  was  levied  by  the  sheriflF  on  the  next  day  on  ''one 
store-house  and  lot  at  Bell's  Mills  now  occupied  by  Bell 
&  Barker,  and  one  dwelling  house  and  lot  at  Bell's  Mills 
now  occupied  by  Billy  Bell,  as  the  property  of  W.  J. 
Bell."  This  is  the  property  claimed  as  a  homestead. 
Its  value  was  less  than  two  thousand  dollars.  The  store- 
house and  dwelling  were  on  a  plat  of  land  embracing 
about  two  acres,  and  the  houses  were  not  separated  by 
any  road  or  partition  of  any  kind.  The  storehouse 
consisted  of  one  story  and  a  half  story.  The  lower  story 
was  used  solely  for  mercantile  business,  and  the  half 
story  was  divided  into  four  rooms  with  one  window 
at  each  end  of  the  building.  The  defendant  had  been 
engaged  in  merchandising  alone  in  the  lower  story, 
and  continued  to  do  so  until  the  formation  of  a  partner- 
ship with  Barker.  During  the  time  that  Bell  resided  at 
Beirs  Mills,  he  slept  in  one  of  the  upper  rooms  of  the 
storehouse,  but  took  his  meals  elsewhere.  After  he  left, 
the  room  was  occupied  as  a  sleeping  room  by  the  clerk 
of  the  firm.  In  December,  1891,  Bell  &  Barker  estab- 
lished a  branch  store  at  Arbacoochee,  a  place  about  five 
miles  from  Bell's  Mills,  and  the  appellant  moved  there 
to  attend  to  that  branch  of  the  partnership  business.  He 
married  in  June,  1892,  and  he  and  his  wife  continued 
to  reside  there  until  the  10th  day  of  November,  the  day 
of  the  issuance  of  the  attachment.    The  evidence  showa 
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that  on  that  day,  he  moved  a  part  of  his  furniture  to 
Bell's  Mills,  and  both  he  and  his  wife,  went  to  Bell's 
Mills  the  evening  of  the  10th  of  November.  Neither 
he  nor  his  wife  entered  a  room  of  the  storehouse  until 
the  morning  of  the  11th,  nor  did  they  place  their  furni- 
ture in  either  of  the  rooms  of  the  storehouse  until  the 
morning  of  the  11th  of  November,  1892.  The  sheriflF 
testified  that  he  levied  upon  the  stock  of  goods  and  the 
storehouse  and  dwelling,  about  9  o'clock  A.  M.  of  the 
morning  of  the  11th  of  November ;  that  he  remained 
there  two  days  and  slept  in  one  of  the  upper  rooms  at 
night,  and  that  he  did  not  see  and  did  not  know  that 
Mr.  Bell  or  his  wife  were  in  either  of  the  rooms  while 
he  was  there,  although  he  says  she  might  have  been  in 
one  of  the  rooms  during  that  time  without  his  knowing 
it.  It  is  not  controverted,  that  Billy  Bell  had  been  oc- 
cupying the  dwelling  house  for  the  year  and  continued 
to  do  so  until  the  end  of  the  year.  When  he  left,  W.  J. 
Bell  and  family  moved  from  the  room  of  the  storehouse 
into  the  dwelling  house.  W.  J.  Bell  had  never  occupied 
the  dwelling  house  prior  to  that  time.  This  is  a  sub- 
stantial statement  of  the  evidence  of  the  claimant  of  the 
homestead.  The  lien  of  the  levy  of  the  attachment, 
had  attached  to  the  dwelling,  long  before  any  homestead 
rights  or  interest  could  arise.  As  to  the  storehouse, 
conceding  that  claimant's  wife  entered  one  of  the  rooms 
on  the  morning  of  the  11th  before  the  levy  of  the  at- 
tachment, the  facts  bring  the  case  within  the  influence 
of  the  decisions  of  this  court,  rendered  in  the  cases  of 
Turner  v.  Turner j  107  Ala.  465;  Garrett  v,  Jones,  95 
Ala.  96. 

The  plaintiflF  was  entitled  to  the  affirmative  charge. 

AflSrmed. 


Griffin  v.  Ogrletree. 
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Action  for  Breach  af  Contract.  |}g  gj 

1.  Written  contract]  not  invalid  because  inartificially  drawn ^  if  its 
meaning  can  be  understood. — A  written  contract,  though  not  prepared 
with  skill,  but  which  when  carefuUy  read  and  considered  as  a  whole 
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can  be  plainly  understood,  and  its  uncertainties  are  such  that  they 
can  be  rendered  certain  by  averment  and  proof,  is  not  invalid,  but 
binding  upon  the  parties ;  and  either  of  them  can  maintain  an  action 
for  its  breach. 

2.  Same;  construction j  when  no  time  of  performance  specified. — 
When  no  time  of  performance  is  fixed  in  a  contract,  it  will  be  pre- 
sumed that  the  parties  intended  a  performance  within  a  reasonable 
time,  and  what  is  a  reasonable  time  will  be  determined  by  the  nature 
and  extent  of  the  undertaking  and  the  particular  circumstances  sur- 
rounding the  parties  when  the  contract  was  entered  into,  all  of  which 
may  be  shown  by  evidence  of  such  facts  as  may  throw  light  upon  the 
subject. 

3.  Same ;  measure  of  damages  in  action  for  breach. — In  an  action 
for  the  breach  of  a  contract,  wherein  the  defendant  agrees  to  deliver 
logs  along  plaintiff's  tram- way,  and  pay  a  fixed  sum  for  hauling  them 
to  a  certain  place,  the  measure  of  damages  for  failure  to  deliver  as 
stipulated  is  the  excess  of  the  contract  price  for  hauling  over  the 
actual  cost  thereof. 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  George  E.  Brewer. 

This  action  was  brought  by  the  appellant,  J.  T.  Grif- 
fin, against  the  appellee,  T.  E.  Ogletree,  to  recover 
damages  for  the  breach  of  a  contract. 

The  complaint  as  originally  filed  was  as  follows : 
*'The  plaintiff  claims  of  the  defendant  $2,000,  for  an 
agreement  entered  into  by  him  on  the  18th  day  of  May, 
1891,  in  substance  as  follows  :  'This  agreement  entered 
into,  this  the  18th  day  of  May,  1891,  between  T.  E. 
Ogletree  and  J.  T.  Griffin,  whereas  the  said  T.  E.  Ogle- 
tree agrees  to  cut  and  deliver  all  of  the  J.  A.  McDonald 
and  J.  K.  Elliott  timber  on  the  said  J.  T.  Griffin's  tram- 
road,  and  pay  the  said  J.  T.  Griffin  $1.50  per  thousand 
for  all  logs  twenty-four  feet  and  under,  and  $1.75  for  all 
logs  thirty-six  feet  and  down  to  twenty-four  feet ; 
whereas  the  said  J.  T.  Griffin  agrees  to  run  his  tram  to 
or  near  a  field  known  as  the  Henry  Wood  field,  on 
J.  A.  McDonald's  place,  and  haul  logs  from  any  point 
on  said  tram-road  to  T.  M.  Hightower's  saw  mill,  all  the 
above  is  in  Talladega  county,  Alabama.  [Signed.] 
T.  E.  Ogletree,  J.  T.  Griffin.' 

"And  the  plaintiff  says  that  although  he  has  complied 
with  all  the  provisions  on  his  part,  the  defendant  has 
failed  to  comply  with  the  following  provisions  thereof :  He 
has  failed  to  cut  and  deliver  all  the  J.  A.  McDonald  and 
J.  K.  Elliott  timber  on  the  said  J.  T.  Griffin's  tram- 
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road,  and  has  failed  to  pay  the  said  J.  T.  Griffin  $1.50 
per  thousand  feet  for  all  logs  24  feet  and  under,  and 
$1.75  per  thousand  feet  for  all  logs  36  feet  down  to  24 
feet. 

**And  the  plaintiflF  claims  of  the  defendant,  the  further 
sum  of  $2,000  for  the  breach  of  an  agreement  entered 
into  by  him,  on,  towit,  the  18th  day  of  May,  1891,  in 
substance,  as  follows  :  The  defendant  agreed  to  cut  all 
of  the  J.  A.  McDonald  and  J.  K.  Elliott  timber,  and  de- 
hver  the  same  on  the  said  J.  T.  Griffin's  tram-road,  and 
to  pay  the  said  J.  T.  Griffin  $1.50  per  thousand  feet  for 
all  logs  hauled  24  feet  and  under  in  length,  and 
$1.75  per  thousand  feet  for  all  logs  hauled  and 
delivered,  between  24  and  36  feet  in  length ;  in  con- 
sideration of  which,  plaintiflF  agreed  to  build  his  tram 
road  to  or  near  the  field  known  as  the  Henry  Wood  field 
on  J.  A.  McDonald's  place,  and  to  haul  logs  from  any 
point  on  said  tram-road  to  T.  M.  Hightower's  saw  mill 
in  Talladega  county,  Alabama.  And  plaintiflF  says  that 
although  he  has  complied  with  all  its  provisions,  on  his 
part,  the  defendant  has  failed  to  comply  with  the  follow- 
ing provisions  thereof,  to  wit :  He  has  failed  to  cut  all 
of  the  J.  A.  McDonald  and  J.  K.  Elliott  timber  and  de- 
liver the  same  on  plaintifiF's  tram-road,  and  has  failed  to 
pay  plaintiflF  $1.50  per  thousand  feet  for  all  logs  24  feet 
and  under,  and  $1.75  per  thousand  feet  for  all  logs  be- 
tween 24  and  36  feet  in  length  ;  hence  this  suit." 

The  defendant  demurred  to  the  complaint  upon  the 
following  grounds  :  **lst.  That  the  alleged  contract  set 
up  in  said  complaint  is  void  for  uncertainty,  in  that  no 
time  is  specified  when  the  same  or  any  part  thereof  was 
to  be  performed.  2d.  That  the  contract  sued  on  was 
merely  an  agreement  to  haul  logs  at  a  certain  price,  and 
it  is  not  shown  that  plaintiflF  suflFered  damage  by  the 
failure  of  the  defendant  to  furnish  additional  Togs.  3d. 
That  no  damage  or  injury  is  averred  in  the  complaint. 
4th.  That  it  is  not  averred  in  the  complaint  how  much 
of  the  McDonald  and  Elliott  timber  the  defendant  failed 
to  cut.  5th.  The  contract  was  wanting  in  mutuality. 
6th.  That  under  the  contract  mentioned  in  said  com- 
plaint, plaintiflF  was  not  bound  to  haul  any  certain 
amount  of  logs,  or  to  haul  all  the  logs  delivered  by  the 
defendant  on  said  tram-road  at  the  prices  in  said  con- 
tract specified,  nor  haul  all  the  logs  cut  and  delivered  by 
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the  defendant  on  such  tram-road  off  of  the  J.  A.  McDon- 
ald timber  and  the  J.  K.  Elliott  timber,  or  to  haul  logs 
80  delivered  on  said  tram-road  during  any  certain  period 
of  time." 

The  court  sustained  this  demurrer,  and  the  plaintiff 
thereupon  amended  each  count  of  the  complaint  by 
averring  therein  that  the  defendant  has  failed  and  re- 
fused within  a  reasonable  time  after  the  completion  of 
said  tram-road  to  the  Henry  Wood  field,  to  cut  and  de- 
liver all  of  the  J.  A.  McDonald  and  J.  K.  Elliott  timber, 
(fee.  Each  count  of  the  complaint  was  also  amended  by 
adding  after  the  last  sentence,  as  originally  filed,  the 
following  averments  :  'TlaintiflF  avers  that  the  erection 
and  completion  of  said  tram-road  to  the  Henry  Wood 
field  cost  plaintiff  a  large  sum  of  money,  to  wit,  five 
hundred  dollars,  and  there  was  a  large  profit  to  the 
plaintiff  in  hauling  said  logs  at  the  price  specified  in  said 
contract,  towit,  one  dollar  per  thousand  feet  for  all  logs 
80  hauled,  and  plaintiff  avers  that  there  was  a  large 
quantity  of  trees  on  said  Elliott  place  towit,  three  million 
feet." 

To  the  complaint  as  amended,  the  defendant  demurred, 
reassigning  the  grounds  of  demurrer  interposed  to  the 
original  complaint  and  the  following  additional  grounds : 
"7.  For  that  defendant  could  not  have  recovered  against 
plaintiff  for  any  breach  of  the  contract  in 
said  complaint  set  out,  and  defendant  could  not 
have  have  recovered  any  damages  against  plaintiff 
and  said  agreement  was  wanting  in  mutuality. 
8.  For  that  said  contract  in  said  complaint  set  out  is  void 
for  uncertainty  as  to  the  time  during  which  plaintiff  was 
to  haul  logs,  and  plaintiff  only  agreed  to  haul  logs.  And 
it  is  not  stipulated  therein  as  to  how  long  plaintiff  was  to 
haul  logs,  or  to  haul  logs  to  Hightower*s  mills,  and  said 
contract  imposed  no  obligation  on  said  plaintiff  capable 
of  enforcement.  9.  No  obligation  was  imposed  upon 
plaintiff  by  said  contract  capable  of  enforcement  by  de- 
fendant, or  for  which  defendant  could  maintain  any 
action  against  plaintiff.  10.  Plaintiff  was  not  bound 
under  such  contract  to  haul  all  the  J.  A.  McDonald  and 
J.  K.  Elliott  timber,  and  the  contract  is  wanting  in 
mutuality.  11.  The  averment  that  plaintiff  could  have 
made  a  large  profit  is  a  conclusion  of  the  pleader.  12. 
For    that   the   complaint   fails   to  show   any   damages 
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suffered  by  plaintiff,  and  the  complaint  shows  no  injury 
entitling  plaintiff  to  a  recovery  of  damages." 

The  court  sustained  the  demurrer  to  the  complaint  as 
amended,  and  the  plaintiff  declining  to  plead  further, 
judgment  was  rendered  in  favor  of  the  defendant.  From 
this  judgment  the  plaintiff  appeals,  and  assigns  as  error 
the  rulings  of  the  court  in  sustaining  the  demurrers  in- 
terposed to  the  original  and  amended  complaint. 

Knox,Bowib  &  Dixon,  for  appellant. — 1.  A  complaint 
in  the  form  prescribed  by  the  Code  is  as  sufficient  as  if  it 
formally  averred  every  fact  necessary  to  a  recovery. — 
Pool  V.  Minge,  50  Ala.  100;  Crimm  v,  Crawford,  29  Ala. 
623  ;  Pickens  v.  Oliver,  29  Ala.  528;  Chickering  v.  Brom- 
berg,  52  Ala.  528;  Brooklyn  L,  Ins.  Co.  v.  Bledsoe,  52 
Ala.  538. 

2.  When  an  instrument  has  been  inartificially  drawn, 
and  contains  no  marks  of  punctuation,  the  rules  of 
proper  construction  authorize  these  to  be  supplied,  so  as 
to  best  effectuate  the  intention  of  the  parties. — Seay  v. 
McCormick,  68  Ala.  549.  If  a  contract  is  deliberately 
made,  without  fraud,  and  with  full  knowledge  of  all  the 
facts,  the  least  consideration  will  be  sufficient  to  support 
it. — Maull  V.  Vaiighn,  45  Ala.  134;  3  Brick.  Dig., 
143,  §17. 

3.  If  a  contract  is  silent  as  to  the  time  of  performance, 
the  law  presumes  that  performance  must  be  had  in  a 
reasonable  time.  So,  if  there  is  a  contract  for  the  sale 
of  goods,  and  no  time  is  provided  for  delivery,  the  law 
adds  that  delivery  must  be  made  within  a  reasonable 
time.  Whatever  consequent  and  incident  is,  in  com- 
mon sense,  appurtenant  to  its  terms,  the  parties  must 
have  understood  and  intended  should  be  attached. — 
Cotton  V.  Cotton,  75  Ala.  345;  Pierce  v.  Tenn.  C,  I.  &  R. 
R.  Co.,  110  Ala.  533. 

4.  In  the  construction  of  a  contract  in  writing,  the 
whole  instrument  must  be  considered  ;  all  its  parts  must, 
if  possible,  be  so  construed  as  to  give  each  effect  and 
validity. — Comer  v.  Bankhead,  70  Ala.  136 ;  2  Parsons  on 
Contracts,  13-16. 

Whitson  &  Gram  AM,  contra. — 1.  The  only  possible 
consideration  to  uphold  a  contract  is  mutual  promises. 
A  promise  may  be  a  good  consideration  for  a  promise ; 
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but  to  be  so,  there  must  be  an  absolute  mutuality  of 
engagement,  so  that  each  party  has  the  right  at  once  to 
hold  the  other  to  a  positive  agreement.  **The  promise  to 
constitute  a  consideration  for  each  other  must  be  con- 
current or  become  obligatory  at  the  same  time ;  other- 
wise each  will  be  without  consideration  at  the  time  it  is 
made. — Clark  on  Contracts,  p.  166 ;  Erwin  v,  Envin^ 
25  Ala.  236;  Bank  v.  Steele,  10  Ala.  926;  Chambliss  v. 
South,  30  Ala.  370;  James  v.  Stiggim,  13  Ala.  836;  Union 
Ref.  Go,  V.  Barton,  77  Ala.  148 ;  1  Parsons  on  Contracts, 
448. 

2.  A  contract  so  uncertain  in  its  terms  and  in  which 
neither  the  thing  to  be  done,  the  amount  of  the  service 
to  be  performed,  nor  time  within  which  it  is  to  be  per- 
formed, is  stipulated,  is  void  for  uncertainty ;  and  the 
courts  can  not  supply  these  essentials,  where  the  con- 
tract is  silent. — Erwin  v.  Ertvin,  25  Ala.  236;  Adains  v. 
Adams,  26  Ala.  272;  Moore  v.  Smith,  19  Ala.  774;  Gaf- 
ford  V.  Proskauer,  59  Ala.  264 ;  Howard  v.  E.  T..  V.  <fc  G. 
R.  R,  Co.,  91  Ala.  269 ;  Robinson  v,  Bullock,  58  Ala.  621 ; 
Christian  &  Craft  Grocery  Co,  v,  Bienville  Water  Supply 
Co.,  106  Ala.  124. 

3.  Probable  profits,  or  profits  that  might  have  been 
made,  or  possible  profits,  being  dependent  on  so  many 
contingencies,  are  too  remote,  and  are  not  recoverable, 
being  what  is  termed  speculative  damages. — Brigham  v. 
Carlisle,  78  Ala.  248;  Union  Ref.  Co.  v.  Barton,  77  Ala. 
148  ;  Pollock  v.  Gantt,  69  Ala.  377,  and  authorities  cited  ; 
Harper  v.  Weeks,  89  Ala.  578.  Special  damages  must  be 
averred  with  particularity  and  must  be  claimed ;  none 
are  claimed  in  this  complaint  save  by  conclusions,  that 
were  demurred  to. — Pollock  v.  Gantt,  69  Ala.  577  ;  Caiyi 
Lumber  Co.  v.  Standard  Dry  Kiln  Co.,  108  Ala.  346. 

HEAD,  J. — The  written  agreement,  the  breach  of 
which  is  declared  on,  was  not  prepared  with  skill,  but 
carefully  read,  and  considered  as  a  whole,  its  meaning 
seems  plain.  The  uncertainties  in  it  are  such  as  may 
be  rendered  certain  by  averment  and  proof. 

Its  substance  is,  that  appellant,  Griffin,  agreed  with 
appellee,  Ogletree,  to  run  a  tram-road  to  or  near  a  field, 
known  as  the  Henry  Wood  field,  on  J.  A.  McDonald's 
place,  in  Talladega  county  ;  Ogletree  agreed  to  cut  all  of 
the  J.  A.  McDonald  and  J,  K.  Elliott  timber  and  deliver 
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it  on  said  tram-road,  at  any  point  thereon,  at  his  selec- 
tion, and  Griffin  agreed  to  haul  the  timber  from  such 
point  or  points  of  delivery  to  T.  M.  High  tower's  saw- 
mill, for  which  Ogletree  agreed  to  pay  Griffin  $1.50  per 
thousand  for  all  logs  twenty-four  feet  and  under,  and 
$1.75  for  all  logs  thirty-six  feet  and  down  to  twenty- 
four.  There  is  not,  we  think,  such  uncertainty  as  ap- 
pellee contends  for,  in  Griffin's  stipulation  to  haul  logs. 
The  several  stipulations,  read  together,  render  certain 
that  he  agreed  to  haul  the  same  logs  which  Ogletree 
agreed  to  cut  and  deliver,  which  were  "all  the  J.  A.  Mc- 
Donald and  J.  F.  Elliott  timber."  No  time  was  stipu- 
lated within  which  the  contract  was  to  be  executed.  In 
such  case,  the  rule  is  that  the  parties  will  be  presumed 
to  have  intended  performance  within  a  reasonable  time. 
What  was  a  reasonable  time  will  be  determined  upon  a 
consideration  of  the  nature  and  extent  of  the  undertak- 
ing and  the  particular  circumstances  surrounding  the 
parties  when  the  contract  was  entered  into,  all  of  which 
may  be  shown  by  evidence  of  such  facts  as  may  shed 
light  upon  the  subject. 

It  is  obvious  from  what  has  been  said,  that  the  con- 
tract is  valid  on  its  face,  and  its  breach  by  either  party 
actionable  at  the  suit  of  the  other. 

The  plaintiff,  establishing  the  breach  alleged,  would 
be  entitled  to  recover  nominal  damages  at  least,  and 
such  substantial  damages  as  he  might  show  he  had  sus- 
tained by  reason  of  the  breach.  The  excess  of  the  con- 
tract price  of  hauling  over  the  actual  cost  thereof,  if 
any,  would  constitute  substantial  damages  recoverable 
under  the  allegations  of  the  several  counts  of  the  com- 
plaint. 

The  complaint  was  not  subject  to  any  of  the  grounds 
of  demurrer  assigned  to  it,  and  the  court  erred  in  sus- 
taining the  demurrer. 

Reversed  and  remanded. 
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Clemmons  et  al.  y.  Cox  et  al. 

Bill  in  Equity  to  enforce  a  Trust  and  establish  Title  to  Land. 

1.  Vendor  and  purchaser ;  vendor  holds  legal  title  in  trust  for  vendee 
afterpayment  of  purchase  money ,  and  his  sale  to  another  conveys  no  title. 
After  having  paid  the  consideration  for  land,  and  being  put  in  posses- 
sion under  the  purchase,  a  vendee  is  entitled  to  a  conveyance  of  title 
thereto  by  the  vendor,  who  then  holds  the  naked  legal  title  in  ti*u8t 
for  the  vendee;  and  a  subsequent  purchaser,  under  a  quit-claim 
deed,  with  notice  of  said  vendee's  equities,  is  entitled  to  no  protec- 
tion against  said  equities,  but  takes  subject  to  the  trust. 

2.  Purchase  at  execution  sale ;  sh-eriff*s  deed  conveys  only  defendant's 
interest  subject  to  existing  equities. — ^The  purchaser  of  land  at  a  sale 
under  an  execution  acquires  only  such  interest  as  the  defendant  in 
execution  had,  subject  to  all  pre-existing  equities  in  favor  of  third 
persons  against  the  defendant ;  and  the  sheriff's  deed  gives  him  no 
higher  rights  against  them  than  if  he  bargained  for  and  obtained  a 
quit-claim  deed  from  the  execution  defendant. 

3.  Bill  to  quiet  title  and  to  compel  conveyance ;  its  equity  not  affected  by 
complainant  having  acquired  title  by  adverse  possession, — ^The  equity  of  a 
bill  to  quiet  title  to  land  and  to  compel  a  conveyance  to  the  complain- 
ant by  the  holder  of  the  legal  title,  is  not  impaired  by  the  fact  that 
the  complainant  had  aquired  title  by  adverse  possession,  which  is 
good  against  the  defendants. 

Appeal  from  the  Chancery  Court  of  Geneva. 

Tried  before  the  Hon.  Jerb  N.  Williams. 

The  bill  in  this  case  was  filed  by  the  appellants  against 
the  appellees,  on  February  21,  1896. 

The  averments  in  the  bill  show  the  following  facts : 
The  complainants  are  the  children  and  heirs  at  law  of 
James  M.  Clemmons,  deceased.  Clemmons  died  in  the 
year  1862  or  1863.  John  P.  Chalker,  before  the  death  of 
Clemmons,  was  seized  and  possessed  of  the  lands  described 
in  the  third  section  of  the  bill,  the  title  to  which  this 
suit  relates,  and  said  Clemmons  was  the  owner  of  lands 
described  in  section  four  of  the  bill.  These  parties  in 
1860  entered  into  an  agreement,  verbal,  so  far  as  ap- 
pears, for  the  sale,  each  to  the  other,  of  the  lands  he 
owned,  or  for  an  exchange  of  lands,  the  consideration 
being,  as  to  each  person,  for  the  land  he  sold  or  should 
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convey  to  the  other,  the  land  he  was  to  receive  in  ex- 
change. In  consideration  of  said  sale,  Clemmons  con- 
veyed to  said  Chalker  the  lands  he  sold  to  him,  and 
Chalker  went  into  the  possession  .  of  the  lands  under 
Clemmons'  deed  to  him,  which  was  in  full  payment  for 
the  lands,  described  in  section  three,  sold  by  him  to  said 
Clemmons.  Under  and  in  pursuance  of  the  contract  of 
sale,  the  said  Chalker  put  the  said  Clemmons  in  the  pos- 
session of  the  lands  he  had  sold  to  him,  and  for  which 
he  had  been  fully  paid  ;  but  Chalker  never  executed  to 
said  Clemmons  or  to  complainants  a  deed  to  said  lands. 
The  lands  sold  to  Clemmons  were  unimproved,  and  cov- 
ered by  a  dense  forest.  A  portion  of  the  lands  were  im- 
proved by  Clemmons  after  he  entered  into  possession,  and 
he  lived  on  the  same  for  a  year,  and,  afterwards,  rented 
them  out  to  tenants  for  two  years.  After  the  death  of 
Clemmons  in  the  year  1862  or  1863,  William  Push  was 
appointed  his  administrator,  and  took  possession  of  said 
lands,  and  rented  them  out  and  received  rents  until 
sometime  in  1864,  when  he  died  without  having  settled 
his  administration  ;  and  at  that  time,  all  the  children  of 
said  Clemmons  were  quite  young,  except  Archibald,  who 
was  seventeen  years  old.  After  the  death  of  said  ad- 
ministrator, no  successor  in  the  administration  of  the 
estate  of  Clemmons  was  ever  appointed,  and  the  lands  re- 
mained unoccupied,  no  one  being  in  visible  control  of 
them,  until  1892,  and  they  became  practically  wild 
lands,  prospectively  valuable,  mainly,  for  the  timber 
that  was  on  them.  In  1889,  one  Thomas  Justice  made 
some  claim  to  the  lands,  by  reason  of  having  paid  the 
taxes  on  them  for  three  years,  but  afterwards,  one  of 
the  complainants,  James  M.  Clemmons,  refunded  to  Jus- 
tice all  the  taxes  he  had  paid,  and  took  a  transfer  to 
himself  of  the  tax  receipts  of  said  Justice.  In  1891,  de- 
fendant, Henry  B.  Cox,  entered  into  negotiations  with 
said  Chalker  for  a  sale  by  Chalker  to  him  of  said  lands, 
and  during  the  negotiations,  said  Chalker  informed  the 
said  Cox  of  complainants'  rights,  interest  and  equities, 
and  disclaimed  any  right,  title  or  interest  in  himself  to 
the  same.  For  a  long  time,  said  Chalker  refused  to  sell 
and  convey  said  lands  to  said  Cox,  but  after  repeated 
efforts  by  Cox  to  induce  him  to  execute  a  deed  to  him, 
the  said  Chalker,  being  very  old,  in  answer  to  the  im- 
portunities of  said  Cox,   on  the  30th  July,   1891,  dis- 
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claiming  still  any  rights  in  himself,  executed  to  him  a 
quit-claim  deed  to  the  lands,  which  deed  was  without 
consideration,  or  if  anything  was  paid,  it  was  merely 
nominal.  Said  Cox  took  possession  of  said  lands  some- 
time during  the  middle  of  January  or  February,  1892. 

It  is  further  averred,  that  after  the  execution  of  said 
deed  to  him  by  said  Chalker,  the  said  Cox  remained  in 
possession  of  said  lands  and  now  unjustly  withholds  the 
same  from  complainants ;  that  at  the  time  he  took  pos- 
session there  was  a  large  amount  of  timber  upon  the 
lands,  and  said  Cox  has  wasted,  cut  down,  destroyed 
and  sold  a  large  portion  of  said  timber,  and  is  still  en- 
gaged in  so  doing ;  that  the  principal  value  of  said  lands 
consists  in  the  trees  that  are  on  them  ;  that  said  Cox  is 
insolvent,  and  the  cutting  down  and  removal  of  the 
timbers  from  the  lands  will  work  irreparable  damage  to 
complainants.  It  is  also  stated,  that  said  Cox  cultivated 
a  portion  of  the  lands,  and  has  received  and  enjoyed  the 
rents,  income  and  profits  from  the  same,  since  he  went 
in  possession. 

It  is  further  averred,  that  in  April,  1894,  Pace  &  Co. 
recovered  judgment  against  said  Cox  in  the  circuit  court 
of  Geneva  county,  and  execution  on  the  judgment  was 
levied  by  the  sheriff  of  said  county  on  said  lands,  and 
he  sold  them  thereunder,  to  satisfy  said  judgment,  and 
D.  H.  Morris,  one  of  defendants,  purchased  the  same 
for  $65,  and  on  the  day  of  sale, — 28th  May,  1894, — B. 
F.  Pate,  the  sheriff  of  said  county,  conveyed  by  deed  to 
said  Morris,  the  right,  title  and  interest  of  said  Cox  in 
and  to  said  lands. 

The  prayer  of  the  bill  is  that  the  title  to  the  lands  be 
vested  in  complainants  ;  that  said  Chalker  be  required 
to  execute  a  deed  of  conveyance  to  them  ;  that  the  quit- 
claim deed  of  Chalker  to  Cox,  and  the  sheriff's  deed  to 
said  Morris,  be  set  aside,  annulled  and  ordered  given  up  ; 
that  a  reference  be  had  to  ascertain  the  amount  of  rents, 
income  and  profits  derived  from  said  lands  by  said  Cox 
and  Morris,  and  the  value  of  the  timber  wasted,  cut  and 
sold  by  said  Cox  from  said  lands  ;  that  an  injunction  be 
issued  restraining  said  Cox  and  Morris  from  further 
cutting,  wasting,  removing  or  selling  any  timber  or  trees 
from  said  lands ;  and  for  general  relief. 

The   said   John   P.  Chalker,   Henry  B.  Cox,  D.  H. 
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Morris  and  the  widow  of  said  Clemons,  now  Mrs.  Martha 
J.  Barton,  are  made  parties  defendant  to  the  bill. 

Decrees  pro  confesso  were  taken  against  said  Chalker 
and  Martha  J .  Barton  ;  and  Cox  and  Morris  demurred, 
but  their  demurrers  were  not  insisted  on,  and  the  chan- 
cellor did  not  pass  on  them.  The  defendants  moved  to 
dismiss  the  bill  for  the  want  of  equity.  Upon  the  sub- 
mission of  the  cause  upon  this  motion,  the  chancellor 
granted  the  motion  and  ordered  the  bill  dismissed. 
From  this  decree  the  complainants  appeal,  and  assign 
the  rendition  thereof  as  error. 

Carmichabl  <fe  Thach  and  W.  O.  Mulkby,  for  appel- 
lants.— ^The  lapse  of  time  is  a  bar  to  a  direct  trust  as 
between  trustee  and  cestui  que  trusty  at  least  it  will  not 
begin  to  run  before  the  trust  is  openly  disavowed  by  the 
trustee,  and  this  is  fully  made  known  to  the  cestui  que 
trust.— C.  &  E.  I.  R.  R.  Co.  v.  Hay,  119  111.  493  ;  Ryder 
V,  LoomiSj  36  N.  E.  Rep.  836  ;  Waters  v.  Travis,  9  John's 
Rep.  450 ;  First  Nat.  Bank  v.  Nelson,  106  Ala.  535 ;  Mil- 
lev  V.  Bear,  3  N.  Y.  Ch.  459  ;  Coffey  v.  Emigh,  10  Law- 
yer's Rep.  An.  125 ;  Welch  v.  Whelpley,  4  Amer.  St.  Rep. 
812 ;  Shorter  v.  Smith,  56  Ala.  208 ;  Ashurst  v.  Peck,  101 
Ala.  508 ;  Decouche  v.  Savetier,  1  N.  Y.  Ch.  587. 

2.  After  the  payment  by  Glemmons  to  Chalker  of  the 
entire  purchase  money,  after  Chalker  had  put  Clemmons 
in  possession  of  the  land,  Clemmon's  possession  became 
adverse  to  that  of  Chalker. —  Wood  v.  Montevallo  C.  &  T. 
Co.,  84  Ala.  560;  5  Amer.  St.  Rep.  393;  Newsome  v. 
Snow,  91  Ala.  641 ;  24  Amer.  St.  Rep.  934.. 

3 .  Cox  can  not  claim  the  benefit  of  the  period  of  stale 
demand,  except  from  the  time  that  he  went  into  the  pos- 
session of  the  land,  and  to  make  this  a  defense,  he  must 
continue  in  the  possession  for  a  period  of  ten  or  twenty 
years. — Meyer  Bros.  v.  Mitchell,  75  Ala.  478;  Shorter  v. 
Smith,  56  Ala.  208  ;  Scruggs  v.  Decatur  Min.  &  Land  Co., 
86  Ala.  173. 

4.  Cox  is -charged  with  the  actual  notice  of  the  equi- 
ties of  the  complainants  by  the  bill,  and  the  fact  that  he 
took  a  quit-claim  deed  from  Chalker  charges  him  with 
notice  of  complainants'  equities. — Shorter  v.  Smith,  56 
Ala.  208  ;  McMillan  v.  Rushing,  80  Ala.  402  ;  Tate  v.  Kra- 
mer, 23  S.  W.  Rep.  255 ;  Wood  v.  Holly  Manfg.  Co.,  100 
Ala.  327. 
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5.  Morris,  in  buying  at  the  execution  sale  against 
Cox,  acquired  no  greater  right  or  title  than  Cox  had  at 
the  time  of  the  sale. — Goodbar  v.  Daniel,  88  Ala.  589; 
Lindsay  v.  Cooper y  94  Ala.  179. 

P.  N.  Hickman,  contra, — 1.  When  a  bill  has  no  equity 
in.it,  and  from  the  facts  appearing  in  the  bill  it  cannot 
be  so  amended  as  to  give  it  equity,  it  is  not  error  for  the 
chancellor  to  dismiss  the  bill  upon  a  motion  to  dismiss 
for  want  of  equity. — Kyle  v,  Mary  Lee  C.  &  R.  Co.,  112 
Ala.  606  ;  Scholtzev.  Sterner,  100  Ala.  153. 

2.  If  complainants  are  not  entitled  to  have  decreed  a 
specific  performance  of  the  alleged  contract ;  then,  under 
the  allegations  of  the  bill,  they  can  have  no  relief  what- 
ever. In  this  State  statutes  of  limitations  are  applied 
and  enforced  in  courts  of  equity,  the  same  as  they  are 
in  courts  of  law. — Code  of  1886,  §  3419;  Scruggs  v. 
Decatur  Min.  &  L,  Co.,  86  Ala.  173. 

3 .  The  bill  shows  on  its  face  that  the  contract  sought 
to  be  enforced  was  entered  into  more  than  thirty-five 
years  before  the  bill  in  this  case  was  filed.  No  part  of 
the  contract  was  in  writing.  All  of  the  parties  com- 
plainant were  in  existence  at  the  time  the  contract  is 
alleged  to  have  been  made,  and  each  of  them  has  long 
since  been  twenty-one  years  of  age.  No  impediment  is 
shown,  and  no  reason  is  given,  for  their  not  having 
sought  the  aid  of.  the  courts  at  an  earlier  date. — ^Codeof 
1886,  §  2613;  Lockard  v.  Nash,  64  Ala.  385;  Nettles  v. 
Nettles,  67  Ala.  599. 

HARALSON,  J. — Under  the  facts  averred,  the  de- 
fendant, Chalker,  held  the  title  of  the  land  he  sold  (and 
which  he  did  convey)  in  trust  for  the  purchaser,  Clem- 
mons, and  for  complaimants  who  inherited  his  title.  Hav- 
ing been  paid  for  the  lands,  and  having  placed  the  pur- 
chaser in  possession,  the  complainants  could,  after  their 
father's  death,  have  demanded,  at  any  time,  a  convey- 
ance from  Chalker  of  the  naked  legal  title  remaining  in 
him.  He  never  disclaimed  or  repudiated  this  trust,  nor 
did  he  ever  claim  or  assert  the  legal  title,  in  opposition 
to  the  equitable  title  of  the  complainants.  On  the  other 
hand,  as  is  averred,  disclaiming  any  right  of  interest  in 
the  lands  himself,  he  recognized  and  admitted  the  rights 
and  equities  of  complainants  to  the  same.     The  ancestor 
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of  complainants,  Clemmons,  had  the  possession  of  said 
lands  during  his  life,  and  the  complainants  after  his 
death,  succeeded  to  his  title  and  possession,  which  were 
never  disputed  until  Cox  took  possession  in  the  year 
1892.  The  quitclaim  deed  he  obtained  from  Chalker, 
whatever  may  have  been  its  consideration — and  it  is 
alleged  to  have  been  merely  nominal— conveyed  to  him 
nothing  but  the  mere  legal  title,  remaining  in  Chalker, 
subject  to  all  the  prior  equities  of  complainants.  He 
was  entitled  to  no  protection  against  these  equities. 
Wood  V.  Holly  Mfg,  Co.,  100  Ala.  327  ;  Derrick  v.  Brown, 
66  Ala.  162;  McMillan  v.  Rushing,  80  Ala.  402,  407; 
Shorter  v.  Smith,  56  Ala.  208. 

The  rule  is  well  established,  that  a  purchaser  with  no- 
tice, stands  in  the  place  of  his  vendor,  and  holds  his 
acquired  title  as  a  trustee,  subject  to  pre-existing  equi- 
ties and  incumbrances. — Meyer  Bros.  v.  Mitchell,  75  Ala. 
475.  So  that.  Cox  having  acquired  the  mere  naked  legal 
title  to  these  lands  by  quitclaim  from  Chalker,  and  hav- 
ing full  notice  of  complainants'  equitable  title,  like 
Chalker,  holds  his  acquired  title  in  trust  for  complainants. 

Nor  does  the  defendant,  Morris,  the  purchaser  of  the 
lands  at  execution  sale  against  Cox,  stand  in  any  better 
attitude  towards  complainants  than  Cox  stood.  The 
sheriff's  deed  gave  him  no  higher  rights  against  them 
than  if  he  had  bargained  for  and  obtained  a  quit-claim 
deed  from  Cox.  He  purchased  at  his  own  risk,  and  he 
was  put  on  inquiry  as  to  Cox's  title,  which  he  bought, 
subject  to  all  pre-existing  equities. — Goodbar,  White  & 
Co.  V.Daniel,  88  Ala.  583,  589;  Thomas  v.  Glazener,  90 
Ala.  538;  Lindsay  v.  Cooper,  94  Ala.  170;  Goetter,  Weil 
&Co.v.  Norman  Bros,,  107  Ala.  586,  596. 

The  bill  does  not  disclose  a  title  hostile  to  that  of  com- 
plainants, which  did  not  originate  in  the  entry  of  Cox 
under  his  quitclaim  deed  from  Chalker,  which  entry 
and  possession,  as  averred,  did  not  commence  before 
January  or  February,  1892.  The  case  made  by  the  bill 
is  not  one,  therefore,  where  complainants  have  acqui- 
esced in  an  adverse  possession  for  the  length  of  time, 
which  will  bar  their  equitable  title. — Shorter  v.  Smith, 
56  Ala.  208,  supra;  Scruggs  v.  Decatur  Mineral  &  Land 
Co.,  86  Ala.  173. 

The  fact  that  the  ancestor  of  complainants,  who  had 
paid  for  the  land  and  been   put  in   possession  by  the 


Digitized  by  VjOOQ IC 


S56  SUPREME  COURT  ]Nov.  Term, 

fOowart  V.  Capital  City  Insurance  Oo.] 

seller,  Chalker,  and  the  claimants  afterwards,  who  suc- 
ceeded to  the  title  and  possession  of  their  ancestor,  had 
been  in  the  adverse  possession  of  these  lands  from  the 
date  of  their  sale  in  1860,  until  the  defendant,  Cox,  en- 
tered in  1892,  and,  therefore,  had  acquired  a  title  by- 
adverse  possession,  good  against  these  defendants,  does 
not  impair  the  equity  of  this  bill. 

The  court  erred  in  dismissing  the  bill  for  want  of 
equity. 

Reversed  and  remanded. 


Cowart  V.  Capital  City  Insurance  Co. 

Action  on  Fire  Instance  Policy. 

1.  Insurance;  condition  as  to  change  of  title;  applies  to  transactions 
subsequent  to  issuance  of  policy. — A  condition  in  a  fire  insurance  policy 
that  it  shall  be  void  "  if  the  property  shall  be  sold  or  transfen'ed,  or 
any  change  take  place  in  the  title  or  possession,"  applies  only  to  sales 
or  transfers  or  changes  made  subsequent  to  the  issuance  of  the  policy  ; 
and  a  mortgage  on  the  property,  executed  before  the  policy  was  issued, 
is  not  within  the  terms  and  meaning  of  the  condition,  and  the  fact  of 
the  execution  of  such  mortgage  will  not  avoid  the  policy. 

2.  Same;  same;  notice  of  agent. — ^The  validity  of  a  policy  of  insur- 
ance is  not  affected  by  the  existence  of  a  mortgage  on  the  insured 
property,  contrary  to  one  of  its  conditions,  if  at  the  time  of  obtaining 
the  insurance  the  insured  informed  the  agent  of  the  insurance  com- 
pany, who  wrote  and  delivered  the  policy,  of  the  existence  of  said 
mortgage. 

3.  Same;  sole  ownership  of  the  property;  immaterial;  has  no  relation 
to  incumbrance  on  land. — In  an  action  on  a  policy  of  fire  insurance  cov- 
ering plaintiff's  house  and  furniture  therein,  a  plea  presents  an  im- 
material issue  which  sets  up  that  the  plaintiff  did  not  own  **  the  entire 
interest  in  the  property  at  the  time  of  the  loss." 

4.  Same;  condition  against  other  insurance;  when  no  breach  shown-. 
The  condition  in  a  policy  of  fire  insurance,  that  "  if  there  shall  be  any 
prior  or  subsequent  insurance  upon  the  property  hereby  insured,  or 
any  part  thereof,  *  *  *  without  the  assent  of  the  company  in- 
doi"sed  hereon,  then,  this  policy  shall  be  void,"  is  not  broken  and  the 
policy  is  not  annulled  by  the  existence  of  prior  insurance,  when  it  is 
shown  that  such  prior  insurance  was  in  favor  of  one  from  whom  the 
insured  had  borrowed  money  and  to  whom  he  had  given  a  mortgage 
on  the  land  upon  which  the  insured  property  was  situate,  and  that  it 
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was  taken  out  by  one  who  was  the  agent  of  the  insured  in  negotiating 
the  loan  and  who  paid  for  such  insurance  out  of  the  gross  sum  he  re- 
ceived for  expenses  in  the  negotiation  of  the  loan,  and  that  the  holder 
of  the  subsequent  policy  had  no  connection  whatever  with  the  taking 
out  of  the  first  insurance  and  no  knowledge  or  notice  of  its  existence 
until  after  the  loss  of  insured  property  by  fire. 

5.  Same ;  same ;  same. — ^In  such  case,  the  condition  of  the  policy  is 
not  broken,  nor  is  the  insurance  thereunder  annulled  by  the  fact  that, 
after  the  loss,  the  insured,  by  the  advice  of  the  agent  of  the  company 
issuing  it,  made  proof  of  loss  and  claimed  payment  under  the  first 
policy;  the  loss  having  then  occurred,  the  rights  of  the  parties  hav- 
ing become  fixed,  and  the  reason  of  the  stipulation  against  other  in- 
surance having  ceased. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  R.  Tyson. 

This  action  was  brought  by  the  appellant,  A.J.  Cowart, 
against  the  appellee,  the  Capital  City  Insurance  Com- 
pany ;  and  counted  upon  a  policy  of  fire  insurance.  The 
facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  giving  of 
the  general  affirmative  charge  requested  by  the  defend- 
ant, and  the  rendition  of  judgment  in  the  defendant's 
behalf. 

John  D.  Gardner,  for  appellant. 

Chas.  p.  Jones,  contra. 

HEAD,  J. — Action  on  a  policy  of  fire  insurance  cover- 
ing plaintiff's  dwelling  house  and  furniture  therein.  Three 
defenses  were  interposed  by  special  pleas,  on  which  issue 
was  joined.  1.  That  plaintiff  effected  prior  insurance 
on  the  property,  or  a  part  of  it,  contrary  to  a  condition 
of  the  policy,  rendering  it  void  for  that  cause.  2.  That 
the  plaintiff  executed  a  mortgage  on  a  part  of  the  prop- 
erty, contrary  to  a  like  prohibition.  3.  That  plaintiff 
did  not  own  the  entire  interest  in  the  property  at  the 
time  of  said  alleged  loss.  The  first  only  of  these  de- 
fenses has,  under  the  evidence,  any  show  of  merit.  As 
to  the  second  defense,  before  the  policy  was  written,  the 
plaintiff  had  executed  a  mortgage  upon  the  dwelling 
house  insured.  The  condition  in  the  policy  relied  on,  is 
in  the  following  words :     "Or  if  the  property  shall  be 
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sold  or  transferred,  or  any  change  take  place  in  the  title 
or  possession,  whether  by  legal  process  or  judicial  decree, 
or  voluntary  transfer  or  conveyance,  *  *  *  then 
this  policy  shall  be  void."  Conceding  that  the  execu- 
tion of  a  mortgage  would  violate  this  condition,  it  is 
manifest  that  it  must  have  been  executed  subsequently 
to  the  writing  of  the  policy,  in  order  to  come  within  the 
terms  and  meaning  of  the  condition ;  and  the  plea,  as  it 
was  written,  will  be  construed  to  aver  such  subsequent 
execution.  The  language  of  the  condition  admits  of  no 
other  construction.  Besides,  the  evidence  shows,  with- 
out conflict,  that  plaintiff  informed  the  agent  of  defend- 
ant who  wrote  and  delivered  the  policy  at  the  time,  of 
the  existence  of  the  mortgage ;  evidence  of  which  was 
admitted  without  objection,  whereby  a  special  replica- 
tion, if  one  was  necessary,  was  waived.  We  are  not 
sure  that  we  catch  the  point  of  the  third  defense,  and  we 
have  no  brief  to  advise  us.  If  it  is  intended  to  raise  the 
question  whether  or  not  the  plaintiff  was  the  party  really 
interested  in  the  cause  of  action,  and  entitled  to  sue 
under  section  2594  of  the  Code,  it  is  not  sworn  to.  But 
waiving  that,  the  undisputed  evidence  shows  that  he 
was.  He  was  the  sole  general  owner  of  the  property, 
and  the  policy  was  payable  to  him  absolutely.  If  in- 
tended to  raise  the  material  issue  (immaterial  so  far  as 
the  plea  shows)  whether  or  not  the  plaintiff  owned  the 
* 'entire  interest  in  the  property  at  the  time  of  the  ?05«,"  it 
is  likewise  overcome  by  the  undisputed  proof.  Taking 
this  plea  most  strongly  against  the  pleader,  it  has  no 
relation  to  incumbrances  on  the  land ;  the  sole,  general 
ownership  being  in  the  plaintiff. 

As  to  the  first  defense  :  The  policy  contains  the  con- 
dition, that  ''If  there  shall  be  any  prior  or  subsequent 
insurance  upon  the  property  hereby  insured,  or  on  any 
part  thereof,  *  *  *  ^  without  the  assent  of  the  com- 
pany endorsed  hereon,  then  this  policy  shall  be  void." 
The  undisputed  evidence  shows  the  following  facts : 
The  policy  in  suit  was  written  April  1,  1891.  On  June 
29,  1889,  the  plaintiff  borrowed  from  Louise  F.  Ken- 
nedy three  thousand  dollars,  and  executed  to  her  a  mort- 
gage on  615  acres  of  land,  on  which  the  insured  dwell- 
ing house  was  situated,  to  secure  the  same,  payable 
June  29, 1894.  This  loan  was  negotiated  by  John  Gam- 
ble, as  agent  of  the  plaintiff,  through  Barker  &  Holle- 
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man.  Gamble  testified  as  follows  :  '*The  plaintiff  gave 
him  a  gross  sum  of  money  as  his  compensation  for  nego- 
tiating said  loan,  out  of  which  witness  was  to  pay  all 
expenses  of  the  loan,  which  expense  included  the  pre- 
mium on  the  policy  paid  by  him  to  the  Mechanics'  and 
Traders'  Insurance  Company,  and  that  said  gross  sum 
was  deducted  from  the  loan  and  the  balance  was  paid  by 
him  to  plaintiiBF.  That  sometime  after  the  loan  was 
made,  Barker  &  Hollejnan  wrote  witness  stating  that 
they  wanted  the  dwelling  on  the  lands  covered  by  the 
mortgage  insured.  That  he  forthwith  insured  said 
dwelling  in  the  Mechanics'  and  Traders'  Insurance  Com- 
pany without  saying  anything  to  the  plaintiff  about  it ; 
that  he  did  not  know  when  plaintiff  obtained  informa- 
tion that  his  dwelling  was  insured  in  said  company  ;  and 
that  he  never  gave  plaintiff  any  list  of  the  items  compos- 
ing the  $200,  nor  did  he  tell  plaintiff  that  any  portion  of 
the  said  $200  was  to  be  applied  to  the  payment 
of  any  premium  on  any  policy  of  insurance  upon 
said  property."  The  plaintiff  testified  that  he  did 
not  know  that  Mr.  Gamble  had  taken  out  any  other  in- 
surance on  said  dwelling  until  after  the  fire,  and  that  he 
discovered  after  said  fire  that  he  had  done  so.  He  sought 
the  advice  of  the  agent  of  defendant,  Pennington,  who 
had  written  the  policy  in  suit,  and  Pennington  advised 
him  to  present  proof  of  loss  to  both  companies  and  pro- 
rate the  same,  and  that  he  accordingly  did  it.  The  pol- 
icy taken  out  by  Gamble  was  dated  June  29,  1889  ;  was 
for  $500,  for  five  years,  and  was  taken  out  in  the  name 
of  the  plaintiiBF,  with  the  stipulation,  '*Loss,  if  any,  pay- 
able to  Louise  F.  Kennedy."  Plaintiff  made  proofs  of 
loss  to  both  companies  and  claimed  payment  of  the 
amount  of  the  loss,  under  both.  We  have  stated  all  the 
material  evidence.  The  court,  at  the  written  request 
of  the  defendant,  instructed  the  jury  to  find  for  defend- 
ant, if  they  believed  the  evidence.  Was  this  instruc- 
tion authorized  by  law?  The  case  of  Phoenix  Ins.  Co.  v, 
BouldeUy  96  Ala,  609,  settles  this  question.  The  proof 
shows  that  the  plaintiff  had  no  agency  whatever  in  taking 
out  the  first  insurance,  and  no  knowledge  of  its  exist- 
ence when  the  policy  in  suit  was  obtained,  and  never 
learned  it  until  after  the  loss.  Gamble  was  only  his 
agent  to  negotiate  the  loan  and  pay  the  expenses  thereof. 
This  did  not  include  an  authority  to  effect  insurance  on 
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the  house  for  plaintiff.  He,  plaintifif,  did  not  know 
Gamble  had  retained  his  money  for  that  purpose.  The 
policy  was  taken  out  for  the  benefit  of  the  mortgagee 
without  any  notice  whatever  to  the  plaintiff.  It  would 
be  monstrous  to  hold  in  such  case,  that  his  insurance 
subsequently  procured  was  thereby  annulled.  Nor  does 
the  fact  that,  after  the  loss,  plaintiff,  by  the  advice  of 
defendant's  agent,  made  proof  of  loss  and  claimed  pay- 
ment under  the  first  policy.  The  loss  had  then  occurred. 
The  rights  of  the  parties  had  become  fixed.  The  reason 
of  the  stipulation  against  other  insurance  had  ceased. — 
Phoenix  Insurance  Co.  v.  Boulden,  supra.  His  action,  in 
that  regard,  exerted,  and  could  exert,  no  influence  on 
the  conduct  of  the  defendant,  in  respect  of  the  creation 
or  continuance  of  the  risk,  for  the  policy  had  matured 
by  the  loss  ;  it  had  ceased  to  be,  except  for  the  purpose 
of  collection.  The  moral  hazard  had  ceased  to  exist. 
These  elements  could  not  be  restored  by  ratification. 
The  plaintiff,  discovering  the  existence  of  the  first  pol- 
icy, taken  out  in  his  name,  was  put  in  the  position  of 
determining  the  legal  rights  of  the  defendant  and  him- 
self, in  respect  of  its  collection.  The  defendant  might 
insist  that  it  was  his  duty  to  claim  payment  under  it, 
for  its,  the  defendant's,  pro  tanto  exoneration .  He  sought 
the  advice  of  the  defendant's  agent,  and  pursued  the 
course  the  agent  suggested.  It  cannot  be  held  that  these 
facts  had  relation  to  the  time  of  the  issuance  of  the  pol- 
icy, charging  plaintiff,  by  the  fiction  of  such  relation, 
with  that  actual  knowledge  requisite  to  vitiate  his  own 
insurance  subsequently  taken  out.  The  general  affirm- 
ative charge  could  properly  have  been  given  for  the 
plaintiff. 

Reversed  and  remanded, 

Brickell,  C.  J.,  dissenting. 


Vol.  114, 

Digitized  by  VjOOQ IC 


1896.1  OF  ALABAMA.  361 

[Sharpe  A  Son  v.  Barney.] 


Sharpe  &  Son  v.  Barney. 

Action  of  Trover. 

1.  Effect  of  joining  issue  upon  bad  plea;  defendant  entitled  to  ver- 
dict if  sustained  by  the  facts. — When  the  plaintiff  ^oins  issue  upon  a 
bad  plea,  without  challenging  its  sufficiency  by  demurrer,  the  de- 
fendant is  entitled  to  a  verdict  if  the  jui*y  find  that  the  evidence  in- 
troduced supports  the  averments  of  such  plea. 

2.  Trover ;  measure  of  recovery ;  plea  to  the  jurisdiction  of  the  court. 
In  an  action  of  trover,  the  measure  of  recovery  is  the  value  of  the 
property  at  the  time  of  its  conversion,,  or  at  any  time  subsequent 
thereto  with  interest;  and  in  such  action,  a  plea  averring  that  the 
value  of  the  property  alleged  to  have  been  converted  was,  at  the 
time  of  the  institution  of  the  suit,  less  than  the  minimum  amount  of 
which  the  court  had  jurisdiction,  is  insufficient  to  challenge  the  juris- 
diction of  the  court. 

3.  Jurisdiction  of  the  court ;  amount  involved. — Where  the  jurisdic- 
tion of  the  court  depends  upon  the  amount  involved  in  the  case,  it  is 
not  determined  by  the  verdict  of  the  jury,  but  by  the  amount 
claimed  in  the  complaint,  if  the  claim  is  a  bona  fide  one ;  and  the 
mere  fact  that  the  jury,  upon  conflicting  evidence  as  to  the  amount 
of  the  claim, finds  a  verdict  for  a  less  sum  than  the  minimum  amount 
of  which  the  court  has  jurisdiction,  is  not  an  ouster  of  jurisdiction, 
but  plaintiff  in  such  case,  if  he  presented  a  bona  fide  claim  within  the 
Jurisdiction  of  the  court,  is  entitled  to  judgment  for  such  amount. 

Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  John  C.  Anderson. 

The  facts  in  the  case  are  suflBciently  stated  in  the 
opinion. 

Taylob  &  Elmore,  for  appellant. — 1.  The  charge 
asked  by  the  defendant  should  have  been  given,  even 
though  the  plea  presented  an  immaterial  issue. — Allison 
i;.  UUle,  93  Ala.  150. 

2.  The  jurisdiction  of  the  circuit  court  in  actions  for 
recovery  of  specific  property  is  limited  to  property  of 
the  value  of  fifty  dollars  or  more.  The  value  of  the 
property  is  the  true  criterion.  The  doctrine  of  remittitur 
and  waiver  does  not  and  can  not  apply.  This  latter  only 
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applies  to  moneyed  demands. — Carter  v.  Alford^  64  Ala. 
236  ;  Rodgers  v.  Gaines,  73  Ala.  218. 

Clarke  &  Williams,  contra, — 1.  This  being  an  action 
in  trover  is  not  governed  by  the  Code  of  1886,  §  2739, 
which  applies  to  moneyed  demands. — Haws  v,  Morgan^ 
59  Ala.  508. 

2.  If  a  plea  in  abatement  is  filed,  and  afterwards, 
before  it  is  disposed  of,  the  defendant  pleads  in  bar  to 
the  action,  and  the  parties  thereupon  proceed  to  prepare 
the  cause  for  trial  on  the  merits,  the  plea  in  abatement 
will  be  held  to  be  waived. — Brown  v.  Powell,  45  Ala.  149. 

McCLELLAN,  J. — This  action  was  begun  in  the  cir- 
cuit court,  and  is  prosecuted  by  Barney  against  Sharpe 
&  Son,  claiming  one  hundred  dollars  for  the  conversion 
of  a  mule.  Defendants  pleaded  (1)  the  general  issue, 
and  (2)  that  the  mule  sued  for  was  of  the  value  of  less 
than  fifty  dollars  at  the  time  the  suit  was  brought,  and 
is  still  of  the  value  of  less  than  fifty  dollars.  The  second 
plea  was  verified.  Plaintiff,  without  challenging  its 
sufficiency  by  demurrer,  took  issue  upon  it.  Defendant's 
evidence  tended  to  support  its  averments,  and  they  asked 
the  court  to  charge  the  jury  that  "if  they  believe  from 
the  evidence  that  the  mule  sued  for  is  now  of  less  value 
than  fifty  dollars,  and  was  at  the  time  suit  was  brought 
of  less  value  than  fifty  dollars,  they  should  find  a  verdict 
for  the  defendants."  The  court  erred  in  refusing  to  give 
this  charge.  Conceding  tliat  the  plea  was  bad,  plaintiff 
having  joined  issue  upon  it,  defendants  were  entitled  to 
a  verdict  if  the  jury  found  that  the  evidence  supported 
its  averments. — McKinnon  v.  Lesshyj  89  Ala.  625  ;  Alli- 
son V,  Little,  93  Ala.  150  ;  Comer  &  Co.  v.  Way  &  Edmund- 
son,  107  Ala.  300;  Hobbie  &  Teague  v.  Bank  of  Mont- 
gomery,  107  Ala.  329. 

The  plea  was  bad.  In  the  first  place,  assuming  that 
the  jurisdiction  of  the  circuit  court  could  be  challenged 
in  this  way  at  all,  that  is,  by  a  plea  that  the  amount  in- 
volved is  less  than  the  minimum  jurisdiction,  this  plea 
was  insufficient  in  that  it  did  not  aver  that  the  value  of 
the  property  at  the  time  of  the  conversion  was  less  than 
fifty  dollars,  and  had  been  thence  to  the  time  of  trial ; 
the  measure  of  recovery  in  such  cases  being  the  value  at 
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conversion  or  at  any  time  subsequent  thereto,  with  in- 
terest.— Curry  v.  Wilson,  48  Ala.  638. 

But,  beyond  this,  jurisdiction  as  to  amount  is  not  de- 
termined by  the  verdict.  If  the  plaintiff  presents  a 
bona  fide  claim  within  the  jurisdiction  of  the  court  in 
which  he  sues,  he  is  entitled  to  a  trial  in  that  tribunal, 
and  the  mere  fact  that  the  jury,  upon  conflicting  evi- 
dence as  to  the  amount  of  the  claim,  finds  a  less  sum 
than  the  minimum  jurisdiction  is  not  an  ouster  of  juris- 
diction ;  but  the  plaintiff  in  such  case  is  entitled  to  ver- 
dict and  judgment  for  such  amount. — Haws  v.  Morgan,  59 
Ala.  508. 

Reversed  and  remanded. 


Harris  et.  al.  v.  Ivey. 

BUI  in  Equity  to  correct  a  Misdescription  of  Land  Sold, 

1.  Bill  to  correct  mittdescription  of  land  in  a  deed;  laches, — A  bill 
filed  by  a  purchaser,  to  "have  corrected  a  misdescription  of  land  in  a 
deed  from  defendant's  ancestor,  who  was  also  complainant's  vendor, 
80  as  to  exclude  from  it  the  land  afterwai*ds  conveyed  to  complainant, 
is  not  demurrable  on  the  ground  of  laches,  though  such  bill  was  not 
filed  until  sixteen  years  after  the  execution  of  the  deed  sought  to  be 
corrected  and  after  the  death  of  the  grantor  and  grantee  therein, 
where  the  averments  of  the  bill  show  that  the  common  gi'antor  re- 
mained in  possession  of  the  land  sought  to  be  excluded  from  the 
deed  to  defendant's  ancestor,  until  he  conveyed  it  by  his  deed  to 
complainant,  and  that  thereafter  the  complainant  was  in  possession 
until  defendants  i-ecovered  it  of  him  in  an  action  of  ejectment,  and 
that  the  bill  was  filed  immediately  after  the  termination  of  the  eject- 
ment suit. 

Appeal  from  the  Chancery  Court  of  Conecuh. 
Heard  before  the  Hon.  Jkre  N.  Williams. 

The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion. 

Parnham  &  Crum,  for  appellants. — It  is  a  well  estab- 
lished rule  of  chancery  law,  and  conclusive  of  this  case , 
that  a  party  seeking  a  reformation  of  an  instrument  of 
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this  kind,  and  under  such  circumstances,  must  act  rea- 
sonably prompt,  and  no  court  of  equity  will  permit  him 
to  sit  quietly  for  sixteen  years,  and  until  after  the  death 
of  both  grantor  and  grantee  in  the  deed  complained  of. 
Scruggs  v.  Decatur  M.  &  L,  Co.,  8&  Ala.  173  ;  Haggerty  v. 
Elyton  L.  Co.,  89  Ala.  428 ;  Sheffield  L.  &c.  Co.  v.  Neill, 
87  Ala.  158;  Goree  v.  Clements,  94  Ala.  337;  Rives  v. 
Morris,  108  Ala.  527;  James  v.  James,  55  Ala.  525; 
Weathers  v.  Hill,  92  Ala.  492. 

Stall  WORTH  &  Burnett  and  James  A.  Stallworth. 
contra. — The  reformation  of  a  deed  is  only  cogniza- 
ble in  a  court  of  equity,  and  the  court  will  always  grant 
relief,  when  the  mistake  or  other  ground  is  clearly  shown, 
and  there  will  be  no  prejudice  to  the  rights  acquired  by 
others  through  the  laches  of  the  party  in  interest. — 3 
Brick.  Dig.  358,  §  379 ;  Johnson  v.  Crutcher,  48  Ala.  368. 

'*The  purpose  of  reforming  a  deed  is  not  to  establish 
rights  nor  adjudge  the  effects  of  a  deed,  but  to  declare 
the  status  of  the  parties  to  it,  intended  to  be  created  by 
them  ;  to  leave  the  parties  where  they  would  stand  had 
there  been  no  mistake  in  the  instrument.*' — Ala.  Mid. 
Raihvay  Co.  v.  Brown,  98  Ala  647.     • 

COLEMAN,  J. — The  appellee,  Ivey,  filed  the  present 
bill  for  the  purpose  of  having  corrected  an  alleged 
mis-description  of  certain  lands  sold  and  intended  to  be 
conveyed  by  one  Henry  Beddingfield  to  Aaron  Bedding- 
field,  in  the  year  1879.  The  complainant  is  a  purchaser 
from  Henry  Beddingfield,  by  deed  of  conveyance  dated 
March  1st,  1886,  of  certain  lands,  included  among 
which  is  the  north  half  of  the  north-east  quarter  of  sec- 
tion 27,  township  6,  range  10.  The  deed  from  Henry 
Beddingfield  of  1879  to  Aaron  Beddingfield  described 
the  lands  sold,  to  him  as  the  east  half  of  north-east  quar- 
ter of  the  north-east  quarter,  and  the  east  half  of  the 
south-east  quarter  of  the  north-east  quarter  of  said  sec- 
tion 27.  Respondents  are  the  heirs  at  law  of  Aaron 
Beddingfield.  It  will  be  seen  that  the  deed  of  Henry 
Beddingfield  to  complainant  conveying  to  him  the  north 
half  of  the  north-east  quarter  of  section  27,  includes  the 
east  half  of  the  north-east  quarter  of  the  north-east 
quarter  of  said  section  described  in  the  deed  to  Aaron 
Beddingfield  of  1879,  The  bill  shows  that  Aaron  Bed- 
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dingfield  died  in  the  year  1888  or  1889,  and  that  Henry 
Beddiagfild  died  in  the  year  1890.  The  chancellor 
overruled  a  demurrer  to  the  bill,  and  the  appeal  is  taken 
from  this  decree  overruling  the  demurrer.  The  appell- 
ants contend,  that  as  the  bill  to  correct  the  description  was 
not  filed  for  sixteen  years  after  its  execution,  and  not 
until  the  original  grantor  and  grantee  had  died,  and  in- 
asmuch as  the  complainant  purchased  the  land  with 
notice  of  the  deed  of  Aaron  Beddingfield,  he  ought  not 
to  be  allowed  to  prosecute  this  bill.  These  questions 
were  raised  by  the  demurrer. 

In  determining  the  question  as  to  whether  a  demand 
is  stale  or  not,  a  court  of  equity  is  bound  by  no  fixed  and 
certain  limitation  of  time.  Much  depends  upon  the 
character  of  the  demand  and  circumstances  of  the  case. 
Harold  Bros.  &  Scott  v.  Weaver j  72  Ala,  373  ;  Weathers  v. 
Hill,  92  Ala.  492.  The  averments  of  the  bill  show  that 
Henry  Beddingfield,  the  vendor  of  complainant,  not- 
withstanding his  deed  to  Aaron  Beddingfield  in  the  year 
1879,  remained  in  the  open  adverse  possession  of  a  part 
of  the  land  conveyed  to  him,  towit,  that  lying  north  of 
the  road  leading  from  Sarah  Beddingfield's  place  to  the 
public  road  running  between  Burnt  Corn  and  Evergreen, 
until  sold  to  complainant,  and  that  after  the  purchase  by 
complainant,  he  entered  into  possession,  and  held  the 
same,  under  his  purchase,  openly  and  adversely,  until 
the  recovery  of  the  land  from  him  by  respondents  in  an 
action  of  ejectment.  The  bill  was  immediately  filed 
upon  the  termination  of  the  ejectment  suit.  We  are  of 
opinion,  upon  the  showing  made  in  the  bill,  that  com- 
plainant has  not  been  guilty  of  such  laches  as  to  de- 
feat his  right  to  relief,  if  the  evidence  sustains  the  aver- 
ments of  the  bill ;  and  the  demurrer  to  the  bill  was 
properly  overruled. — Authorities  supra.  Whether  a  tem- 
porary injunction  to  restrain  the  execution  of  the  judg- 
ment in  the  ejectment  suit  should  liave  been  granted,  is 
not  considered,  as  the  chancellor  did  not  act  upon  that 
motion,  and  the  question  is  not  before  us. 

Nothing  contained  in  this  opinion  must  be  construed 
as  affecting  any  rights  or  interests  which  may  liave  been 
acquired  by  adverse  possession  of  either  party. — Ala, 
Midland  R'y.  Co.  v.  Brotvn,  98  Ala.  647. 

Affirmed, 
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Georgria  Home  Insurance  Co.  v. 
Kline  &  Co. 

Action  on  a  Fire  Insurance  Policy. 

1.  Arbitration;  impeachment  of  award;  loss  under  a  fire  insurance 
policy. — When  in  accoi-dance  with  the  provisions  of  a  fire  insurance 
policy,  and  acting  under  a  written  agreement  between  them,  the  in- 
sured and  insurer,  after  the  burning  of  a  stock  of  goods  covered  by 
the  policy,  submit  the  matter  of  difference  between  them  as  to  the 
amount  of  the  loss  sustained  to  arbitration,  and  the  agreement  of 
submission  included  the  ascertainment  by  the  arbitrators  of  the  loss 
and  damage  done  to  the  goods  which  were  wholly  consumed,  as  well 
as  those  which  were  partially  consumed  or  injured,  and  the  award, 
when  taken  in  connection  with  the  submission,  affirmatively  shows 
that  the  arbitratoi-s  did  pass  upon  and  ascertain  the  loss  and  damage 
to  the  goods  wholly  consumed,  as  well  as  those  partially  consumed  or 
injured,  neither  of  the  parties  to  such  arbitration,  can  in  an  action  at 
law  upon  the  policy  or  upon  the  award,  dispute  or  contradict  the  ex- 
press recitals  of  the  award  made  by  said  arbitratora,  or  impeach  such 
awaid  on  the  ground  that  the  arbitrators  refused  to  consider,  or  to 
include  in  the  award,  the  loss  on  so  much  of  the  goods  as  were  totally 
destroyed. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

This  is  a  suit,  brought  by  H.  A.  Kline  &  Co.,  the  ap- 
pellees, against  the  appellant,  the  Georgia  Home  Insur- 
ance Company,  on  a  fire  insurance  policy ;  and  resulted 
on  the  trial  below  in  a  verdict  and  judgment  for  plaintiffs . 
From  this  judgment  the  present  appeal  is  taken.  There 
is  but  a  single  assignment  of  error,  and  it  is  based  oa 
the  action  of  the  trial  court  in  overruling  the  defendant's 
demurrer  to  plaintiffs'  replication  to  the  pleas  of  the  de- 
fendant. The  substance  of  the  pleas,  replication  and 
demurrer  is  sufficiently  stated  in  the  opinion. 

Alex.  T.  London,  and  John  London,  for  appellant. — 
1.  An  award  ordinarily  has  the  force  of  a  judgment  and 
concludes  the  parties  from  litigating  the  matters  sub- 
mitted  to   the   arbitrators   in   any   subsequent    action. 
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Herman  on  Estoppel,  §  442 ;  Morse  on  Arbitration  & 
Award,  pp.  293,  294 ;  Boston  Water  Co.  v.  Gray,  6  Mete. 
131. 

2.  Everything  embraced  in  the  submission  is  conclu- 
ded by  the  award. — Morse  on  Arbitr.  &  Award,  pp.  293, 
316;  Bumpass  v.  Webb,  4  Port.  65 ;  Jesse  v.  Cater,  28  Ala. 
475;  Young  v,  Leaired,  30  Ala.  374. 

3.  It  is  only  when  a  mistake  is  apparent  on  the  face 
of  the  award  that  it  can  be  attacked  in  a  court  of  law. 
Russel  on  Arbitration,  296 ;  Morse  on  Arbitr  &  Award, 
323,  324,  331,  336;  Newland  v.  Douglass,  2  Johns.  62; 
Person  v.  Drew,  19  Wis.  225. 

4.  If  the  award  is  within  the  submission  it  can  be 
attacked  in  equity  only  for  fraud  or  gross  mistake,  not  a 
mistake  of  law. — Burchell  v.  March,  17  How.  (U.  S.) 
344;Bigelow  on  Estoppel,  71. 

5.  When  a  submission  is  in  writing,  parol  evidence 
varying  its  terms  is  inadmissible. — 1  Amer.&Eng.Encyc. 
of  Law,  657,  note;  1  Hermann  on  Estoppel,  442,  443, 
444;  Efner  v.  Shaw,  2  Wend.  567  ;  Yeatman  v,  Mattison, 
59  Ala.  386. 

6.  Acceptance  of  the  amount  tendered  is  a  full  satis- 
faction of  the  plaintiiT's  demand  and  entitles  the  defend- 
ant to  a  dismissal  of  the  complaint. — Gardner  v.  Black, 
98  Ala.  638. 

CABANi8s]J^<fe  Weakley,  contra, — 1.  An  award  is  not 
binding  if  the  arbitrators  fail  to  pass  on  matters  in- 
cluded in  the  submission,  of  which  they  have  notice. 
3  Encyc.  of  Plead.  &  Prac,  142  i ;  Thompson  v.  Blanch- 
ardyi  Iowa  44;  Adams  v.  N.  Y,  Bowery  Ins.  Co.,  51 
N.  W.  Rep.  1149;  Barrows  v.  Sweet,  143  Mass.  316; 
Bean  v.  Farnum,  6  Pick.  269;  Canfield  v.  Watcrtown  Fire 
lu^.  r>.,  13  N.  W.  Rep.  252  ;  Mitchell  v.  Stavely,  17  East. 
58;  Hong  Sling  v.  Scottish  Un.  Ins.  Co.,  (Utah),  27  Pac. 
Rep.  170;  Gr:iham  v.  Woodall,  86  Ala.  313  ;  Burns  v. 
Hendrix,  54  Ala.  78;  Comer  v.  Thompson,  54  Ala.  265; 
Price  V.  Via,  8  Gratt.  79;  Camplin  v.  Fads,  24  S.  W. 
Rep.  1068;  Mosniss  v.  Ins.  Co.,  52  N.  W.  Rep.  932; 
Miildrow  V.  Xorris,  12  Cal.  331 ;  Ilarker  v.  Hough,  7  N.  J. 
L.428;  Ruckman  v.  Ransom,  35  N.  J.  L.  570;  Sharron  v. 
Wood,  5  Halst.  7. 

2.  Misconduct  on  the  part  of  the  arbitrators,  injurious 
to  one  of  the  parties,  may  be  set  up  in  an  action  at  law 
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in  avoidance  of  the  award. — Graham  v.  Woodall,  86  Ala. 
313  ;  3  Encyc.  of  Plead.  &  Prac,  143  ;  cases  cited  supra. 

3 .  The  insurer  by  insisting  upon  the  validity  of  an 
award  which  is  not  binding  thereby  waves  any  right  it 
may  have  under  the  policy  to  insist  that  an  award  must 
be  made  before  any  action  can  be  brought. — Adams  v.  iNT. 
Y.  B.  Ins.  Co,,  51  N.  W.  Rep.  1149. 

4.  While  it  is  true,  as  a  general  rule,  that  in  a  court 
of  law  matters  dehors  the  award  can  not  be  set  up  in 
avoidance  of  the  award,  there  is  a  well  settled  exception 
to  the  rule,  viz.,  that  the  award  may  be  contradicted  by 
parol  in  order  to  show  that  the  arbitrator  neglected  or 
refused  to  take  into  consideration  a  matter  submitted  to 
them. — Randall  v.  Randall,  7  East.  81;  Aitcheson  v. 
Cargey,  13  Price  639  ;  Pt-ice  v.  Via,  8  Gratt.  79 ;  Conger 
V,  James,  2  Swan,  213  ;  Moore  v.  Luckess,  23  Gratt.  160  ; 
Fain  v.  Headerick,  4  Cold.  338. 

HEAD,  J. — The  plaintiffs  sued  the  defendant,  Insur- 
ance Company,  for  the  loss  by  a  fire  of  a  stock  of  merchan- 
dise insured  by  the  defendant. 

The  policy  contained  the  following  stipulation  :  "In 
the  event  of  a  disagreement  as  to  the  amount  of  the 
loss,  the  same  shall  as  above  provided  be  ascertained  by 
two  competent  and  disinterested  appraisers,  the  insur- 
ance company  and  the  insured  each  selecting  one,  and 
the  two  so  chosen  shall  select  a  competent  and  disinter- 
ested umpire ;  the  appraisers  together  shall  then  esti- 
mate and  appraise  the  loss,  stating  separately  sound 
value  and  damage,  and  failing  to  agree  shall  submit 
their  differences  to  the  umpire ;  and  the  award  of  any 
two  in  writing  shall  determine  the  amount  of  such  loss  ; 
the  parties  thereto  shall  pay  the  appraisers  selected  by 
them  and  shall  bear  equally  the  expenses  of  the  ap- 
praisal and  umpire.''  Differences  having  arisen,  the 
appraisers  and  umpire  were  duly  selected  and  they  en- 
tered upon  the  discharge  of  their  duties  and  made  their 
award  in  writing.  There  was  also  a  separate  agreement 
of  submission  entered  into  in  writing  by  the  parties  after 
the  loss  occurred,  as  follows:  ''That  Isaac  P.  Patter- 
son and  E.  A.  Scott  shall  appraise  and  estimate  the 
sound  value  and  loss  upon  the  property  destroyed  and 
damaged  by  the  fire  of  the  25th  of  December,  1894,  as 
specified    below ;     Provided,    that   the   said    appraisers 
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shall  first  select  a  third,  who  shall  act  with  them  in 
matters  of  difference  only.  The  award  of  said  ap- 
praisers, or  any  two  of  them,  made  in  writing,  accord- 
ing to  this  agreement,  shall  be  binding  upon  both 
parties  to  this  agreement. 

* 'It  is  expressly  understood"  that  this  agreement  and 
appraisement  is  for  the  purpose  of  ascertaining  and 
fixing  the  amount  of  the  sound  value  and  loss  and  dam- 
age only,  to  the  property  hereinafter  described,  and 
shall  not  determine,  waive  or  invalidate  any  other  right 
or  rights  of  either  party  to  this  agreement. 

"The.  property  on  which  the  sound  value,  loss  and 
damage  is  to  be  determined  is  as  follows,  to-wit : 

**H.  A.  Kline  &  Co. — Upon  their  stock  of  dry  goods, 
notions,  clothing,  gents'  and  ladies'  underwear,  boots, 
shoes,  trunks,  valises,  hats,  caps,  and  such  other  mer- 
chandise not  more  hazardous  as  is  usual  to  their  trade ; 
all  of  which  is  contained  on  the  first  and  second  floors 
of  the  two-story  brick  metal  roof  building,  situated 
number  120  on  the  west  side  of  19th  street,  between  1st 
and  2d  avenues,  in  Birmingham,  Ala. 

"It  is  further  expressly  understood  and  agreed,  that 
in  determining  the  sound  value  and  the  loss  or  damage 
upon  the  property  hereinbefore  mentioned,  the  said  ap- 
praisers are  to  make  an  estimate  of  the  actual  cash  cost 
of  replacing  or  repairing  the  same,  or  the  actual  cash 
value  thereof,  at  and  immediately  preceding  the  time  of 
the  fire,  and  in  case  of  depreciation  of  the  property  from 
use  or  age,  condition,  location  or  otherwise,  a  proper 
deduction  shall  be  made  therefor." 

The  award  was  as  follows  :  "We  have  carefully  ex- 
amined the  premises  and  the  remains  of  the  property 
hereinbefore  specified,  in  accordance  with  the  foregoing 
appointment,  and  have  determined  the  sound  value  to 
be  twelve  thousand,  six  hundred  and  sixty-one  dollars 
and  twenty-one  cents  ($12,661.21),  and  the  loss  to  be 
five  thousand,  nine  hundred  and  thirty-seven  dollars 
and  seventy-one  cents  ($5,937.71).  Witness  our  hands 
this  12th  day  of  January,  1895."  (Signed  by  the  arbi- 
trators.) 

The  defendant  pleaded  in  bar  of  the  action,  the  agree- 
ment contained  in  the  policy,  the  special  agreement  of 
submission  and  the  award,  and  further,  alleged  pay- 
meut  by  the  defendant  to  the  plaintiffs  of  the  sum 
24 
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awarded  to  them.  The  plaintiffs  replied  that  a  large 
portion  of  the  property  covered  by  the  policy  was  wholly 
consumed  and  destroyed  in  said  fire,  to-wit,  to  the 
amount  of  $2,500,  and  of  said  property  so  destroyed 
there  were  no  remnants  or  remains  but  the  same  was 
wholly  consumed  and  reduced  to  ashes ;  that  for  some 
reason,  unknown  to  them,  the  arbitrators  did  not  under- 
take, and  refused  and  declined,  to  appraise  or  pass  upon 
either  the  sound  value  of,  or  the  loss  upon,  the  property 
so  wholly  consumed  and  destroyed,  but  only  appraised 
and  estimated  the  sound  value  and  loss  and  damage  of 
the  property  covered  by  the  policy  which  was-  visible, 
and  which  was  only  partially  damaged  or  destroyed. 
They  admit  the  payment  to  them  by  the  defendant  of 
the  sums  named  in  the  pleas,  but  aver  that  they  refused 
to  accept  the  same  in  full  payment  and  satisfaction  of 
the  loss  under  the  said  policy,  and  of  their  claim  by  rea- 
son thereof,  against  defendant,  and  deny  the  same  was 
tendered  in  satisfaction  of  the  said  demand.  They  aver 
that  it  was  well  understood  between  them  and  defend- 
ant, at  the  time  said  sums  were  paid,  that  they  refused 
and  declined  to  admit  by  receiving  said  sums  that  their 
said  demand  was  entirely  paid  and  satisfied.  Where- 
fore, they  say,  they  are  not  concluded  by  the  said  award 
and  the  payments  made,  as  aforesaid,  as  to  the  property 
which  was  wholly  consumed  and  destroyed,  as  aforesaid. 
They  aver  that  before  the  award  was  made  the  attention 
of  the  arbitrators  was  called  to  the  fact  that  said  goods 
had  been  wholly  consumed  and  that  there  were  no  re- 
mains thereof  from  which  their  identity  could  be  re- 
cognized, whereupon  the  arbitrators  replied,  in  sub- 
stance, that  they  were  not  there  to  appraise  anything 
except  what  was  in  sight,  and  that  they  would  not  do 
so,  and  plaintiffs  aver  that  said  arbitrators  wholly  failed 
and  neglected  to  consider  and  determine  whether  or  not 
any  goods  had  been  so  totally  destroyed,  or  to  assess  or 
appraise  the  loss  on  account  thereof. 

The  defendant  demurred  to  the  replication,  raising 
the  question  whether  the  award  was  conclusive  upon 
the  plaintiffs  that  all  matters  submitted  had  been  passed 
upon  and  adjudged  by  the  arbitrators. 

It  is  not  to  be  questioned  tliat  the  agreement  of  sub- 
mission included  the  ascertainment  by  the  arbitrators  of 
the  loss   and   damage   done   to  the   goods  which   were 
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wholly  consumed,  as  well  as  those  which  were  partially 
consumed  or  merely  injured.  This  is  shown  in  express 
terms.  It  is  equally  clear  that  the  award,  taken  in  con- 
nection with  the  submission  (as  it  must  be),  aflSrma- 
tively  shows  that  the  arbitrators  did  pass  upon  and  as- 
certain the  loss  and  damage  done  to  the  goods  which 
were  wholly  consumed,  as  well  as  those  partially  con- 
sumed or  merely  injured.  It  is  not  a  case  of  a  general 
submission  of  all  such  matters  of  dispute  as  the  parties 
bring  to  the  attention  of  the  arbitrators,  and  a  general 
award  made  thereon,  not  showing  on  its  face  what  par- 
ticular matters  were  brought  before  the  arbitrators  and 
adjudicated  by  them.  It  is  in  the  nature  of  a  special 
submission  of  particular  matters,  and  an  award  affirma- 
tively showing  that  such  special  matters  were  adjudi- 
cated. The  question  is,  whether  or  not  it  is  open  to 
either  of  the  parties  to  dispute  or  contradict  the  ex- 
pressed recitals  of  the  award,  in  an  action  at  law  upon 
the  policy  or  upon  the  award. 

The  general  principle  that  an  award,  valid  on  its  face, 
can  only  be  impeached  by  a  bill  in  equity,  filed  for  that 
purpose,  on  account  of  fraud  or  other  improper  conduct 
of  the  arbitrators,  is  virtually  conceded  by  appellees' 
counsel.  They  insist  upon  only  one  exception  to  the 
rule,  which  is,  as  they  contend,  that  it  may  always  be 
shown  by  averment  and  proof  de  hors  the  award,  that  the 
arbitrators  refused  to  pass  upon  some  matter  within  the 
submission  and  properly  before  them. 

In  Wright  v.  Bolton,  8  Ala.  548,  it  was  decided  that  an 
award,  whether  made  at  common  law  or  under  the  stat- 
ute, had  essentially  the  elements  of  a  judgment  of  a 
court,  and  is  final  and  conclusive.  In  Wolff  v,  Shelton, 
51  Ala.  423,  it  is  said  to  be  a  judgment  of  a  court  con- 
stituted by  the  parties  themselves,  final  and  conclusive 
as  to  the  matters  submitted,  and  can  only  be  impeached 
for  fraud,  want  of  notice  (when  notice  is  required) ,  or 
improper  conduct  on  the  part  of  the  arbitrators  which  is 
injurious  to  the  party  complaining :  and  like  the  judg- 
ment of  other  courts  all  reasonable  presumptions  are  to 
be  made  in  its  favor. 

In  Yeatman  v.  Mattison,  59  Ala.  382,  it  was  said,  if  the 
■submission  of  matters  to  be  arbitrated  was  regular  and 
,the  award  responds  to  every  material  question  sub- 
mitted, it  is  as  conclusive  between  the  parties  as  the 
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judgment  of  a  court  until  assailed  and  set  aside.  See 
also  Brewer  v.  Bain^  60  Ala.  153  ;  Edmundson  v.  Wilson, 
108  Ala.  118. 

These  authorities  are  in  line  with  the  accepted  doc- 
trine of  the  courts  generally.  See  2  Am.  &  Eng.  Encyc. 
Law,  (2ded.),  794  etseq.,  where  many  of  the  authori- 
ties are  collated.  Though  the  cases  are  not  in  harmony 
upon  the  point,  there  are  many  which  hold  that  an 
award,  under  a  general  submission  of  all  matters  in  dif- 
ference bars  all  further  proceedings  in  regard  to  all  mat- 
ters that  come  within  the  scope  of  such  submission,  al- 
though some  of  them  were  not  presented  to  the  arbitra- 
tor*^, nor  included  in  the  award.  See  J 6.  p.  800,  note 
2;  McJimseyv.  Traverse,  1  Stew.  (Ala.)  244.  The  ne- 
cessities of  this  case  do  not  require  that- we  should  aflSrm 
or  disaffirm  the  soundness  of  this  rule,  and  we  will  not 
be  regarded  as  expressing  an  opinion  upon  it.  Here  the 
submission,  on  its  face,  submitted  and  carried  before  the 
arbitrators,  the  matter  of  the  entire  loss,  and  the  award 
shows  they  passed  upon,  and  adjudicated  the  entire 
loss ;  and  to  suffer  the  inquiry  which  the  plaintiffs  now 
propose  would  be  to  open  to  contradiction  and  impeach- 
ment, in  a  court  of  law,  that  which  is  the  equivalent  of 
a  final  judgment,  for  no  other  cause  than  that  the  arbi- 
trators committed  an  error  of  judgment,  prejudicial  to 
the  plaintiff.  Such  relief,  in  respect  of  common  law 
arbitration  like  this,  is  not  obtainable  in  a  court  of  law. 
To  hold  otherwise  would  be  to  destroy  the  finality  of  the 
award  entirely ;  for  it  is  manifest  that  if  one  part  of  the 
adjudication,  shown  by  the  award,  may  be  contradicted 
and  set  aside,  the  entire  adjudication  may  be. 

In  so  far  as  expressions  found  in  the  New  Jersey  cases, 
relied  upon  by  plaintiffs  may  appear  to  sanction  the  doc- 
trine that  an  award  may  be  thus  contradicted,  we  re- 
gard them  as  unsound,  and  must  decline  to  follow  them. 

We  have  been  referred  to  the  case  of  GrahAxm  v.  Wood- 
all,  86  Ala.  313.  The  case  is  not  in  point.  The  objec- 
tion there  was  one  of  jurisdiction  of  the  arbitrators, 
arising  out  of  the  contention  that  they  failed  to  give  the 
complaining  parties  the  notice  required  by  the  submis- 
sion. 

The  parties,  by  their  pleadings,  have  precluded  in- 
quiry touching  the  distinctions,  referred  to  by  counsel, 
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between  appraisement  and  arbitration.     We  must  take 
this  proceeding  to  have  been  an  arbitration. 
Reversed  and  remanded. 


Sanders  v.  McGhee  &    Fink,   Re- 
ceivers, etc. 

Action  against  Receivers  of  a  Railroad  Corporation  by  an 
Employe  to  recover  Damages  for  Personal  Injuries. 

1.  Master  and  servant ;  coupling  cars ;  contributory  negligence. — Where 
an  experienced  brakeman,  who,  after  giving  a  signal  to  the  fireman  of 
the  engine  to  slow  up,  and  without  waiting  to  see  if  the  signal  was 
heeded,  went  between  two  cai*8  standing  several  feet  apai*t  to  couple 
them,  when  the  moving  car  propelled  by  the  said  engine  should  bring 
them  together,  and  there  was  no  necessity  for  making  such 
coupling,  all  of  which  was  in  direct  violation  of  the  rules  of  the  com- 
pany, with  which  he  was  familiar,  such  brakeman  is,  as  matter  of  law, 
guilty  of  contributory  negligence,  which  pi*ecludes  his  recovei^y  of 
damages  for  injuries  sustained  by  him  while  attempting  to  make  such 
coupling. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  James  A.  Bilbro. 

This  action  was  brought  by  the  appellant,  George  San- 
ders, against  the  appellees,  McGhee  &  Fink,  as  receivers 
of  the  Memphis  &  Charleston  Railroad  Company,  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant's  employes. 
The  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion. 

Upon  the  hearing  of  all  the  evidence,  the  court  at  the 
request  of  the  defendant  gave  to  the  jury  the  following 
written  charge  :  ''If  the  jury  believe  the  evidence,  they 
must  find  a  verdict  in  favor  of  the  defendant.  The 
plaintiff  duly  excepted  to  the  giving  of  this  charge. 

There  were  verdict  and  judgment  for  the  defendants. 
The  plaintiff  appeals,  and  assigns  as  error  the  giving  of 
the  general  affirmative  charge  requested  by  the  defend- 
ants. 

Tally  &  Pboctor,  for  appellant. 
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Humes,  Shepfey  &  Speake,  contra. — ^The  plaintiflF 
was  himself  guilty  of  contributory  negligence,  which  jus- 
tified the  general  charge  for  defendants,  because  when 
he. was  injured  he  was  doing  an  entirely  unnecessary 
thing,  as  shown  by  the  uncontradicted  proof. — Davis  v. 
Western  Railway  of  Ala,,  107  Ala.  626;  George  v.  M.  & 
0.  R.  R.  Co,,  109  Ala.  245;  Burgin  v.  L,  cfc  iV.  i2.  R. 
Co,,  97  Ala.  274. 

Plaintiff  was  guilty  of  contributory  negligence  in  vio- 
lating rule  number  139,  offered  in  evidence  by  defend- 
ant. Plaintiff  had  knowledge  of  this  rule,  as  shown  by 
his  receipt  and  also  by  the  fact  that  he  had  been  work- 
ing as  a  brakeman  on  the  road  for  three  years  prior  to 
the  injury.  This  rule  was  reasonable,  and  has  been  ex- 
pressly so  held  by  this  court  in  the  case  of  M.  &  C,  R,  iJ. 
Co,  V,  Graham,  94  Ala.  545.— L.  cfc  N,  R,  R,  Co,  v.  Moth- 
ershed,  110  Ala.  143  ;  Broivn  v.  L,  &  N.  R,  R,  Co.,  Ill 
Ala.  275;  R,  <fc  D.  R.  R.  Co,  v,  Ilissong,  97  Ala.  187  ; 
Saine  v.  Free,  97  Ala.  231 ;  Same  v,  Thoraason,  99  Ala. 
471 ;  Prior  v.  L,  &  N,  R.  R.  Co,,  90  Ala.  32. 

HARALSON,  J. — The  first  two  counts,  numbered  one 
and  three,  charge  negligence  in  the  engineer,  and  the 
fourth,  the  negligence  of  the  conductor  of  the  train,  as 
the  cause  of  the  injury  to  the  plaintiff.  No  willfulness 
or  wantonness  is  averred.  The  pleas  were  the  general 
issue,  and  contributory  negligence  on  the  part  of  the 
plaintiff. 

The  evidence  on  which  the  case  is  to  be  determined  is 
not  in  conflict.  The  train  moved  westward  from  Ste- 
phenson to  Scottsboro  in  Alabama.  At  the  latter  point, 
there  is  a  switch  track  making  off  from  the  main  line  on 
the  north,  and  running  parallel  therewith,  west,  some  dis- 
tance, connecting  again  with  the  main  track.  On  this 
switch  track,  there  were  standing  from  three  to  five  un- 
coupled empty  cars.  There  was  a  loaded  car  in  the  train 
to  be  attached  to  the  engine  and  thrown  in  on  the  switch 
track,  with  the  other  stationary  cars  already  there,  the  pur- 
pose being,  to  unload  it  into  wagons  on  a  dirt  road  which 
ran  parallel  and  close  to  it,  on  the  north .  On  the  arrival 
of  the  train,  the  first  brakeman  and  plaintiff,  by  the  orders 
of  the  conductor,  proceeded  to  place  said  loaded  car  on 
the  side  track.  The  engineer  and  fireman  were  on  the 
engine,    and  the  conductor,  who  had  superintendence^ 
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was  at  the  depot,  near  by.  The  loaded  car  was  cut  loose 
from  the  train  and  pulled  westward  on  the  main  line,  to 
a  point  beyond  the  opening  of  the  switch.  The  front 
brakeman  was  on  the  ground,  on  the  south  side  of  the 
switch  track,  and  plaintiff  was  standing  on  the  same  side, 
near  the  west  end  of  one  of  the  loose  cars  on  the 
side  track.  There  was  no  custom  or  rule  that  required 
cars  that  were  on  said  side  track  to  be  coupled,  when 
another  is  to  be  left  there,  and  whether  they  were  to  be 
coupled  or  not  depended  on  circumstances  ;  and  on  this 
occasion,  there  was  no  necessity  for  it  to  be  done.  The 
plaintiff  and  the  conductor  both  testified,  that  the  con- 
ductor on  this  occasion,  gave  no  direction  to  plaintiff  or 
to  any  of  the  crew  to  couple  said  loose  cars  together,  but 
there  was  no  instruction  for  him  not  to  do  so.  Between 
the  two  stationary  cars  which  the  plaintiff  attempted  to 
couple,  there  was  a  space  of  four  or  five  feet.  The  en- 
gine as  it  backed  from  the  west,  on  the  switch  track, 
pushing  the  loaded  car  to  its  place  thereon,  was  moved 
backward  at  the  rate  of  five  or  six  miles  an  hour.  The 
fireman  was  looking  out  of  the  cab  window,  on  the  south 
side,  in  the  direction  of  plaintiff,  who  was  standing  near 
the  second  and  third  stationary  cars  ;  and  the  engineer  was 
on  the. north  side  of  the  cab,  controlling  his  engine, while 
backing  the  loaded  car.  The  front  brakeman  coupled 
the  loaded  car,  being  pushed  backwards,  to  the  first  loose 
car  it  approached,  and  then  uncoupled  it  from  the  engine, 
which  immediately  pulled  out  and  started  west,  towards 
the  main  line ;  and  the  loaded  car,  with  the  one  to  which 
it  had  been  coupled  by  the  front  brakeman,  rolled  down 
the  side  track, — ^which  inclined  down  grade  towards  the 
east,  at  that  point, — towards  the  loose  cars,  where  plain- 
tiff was  standing,  outside  of  the  track,  and  the  loose  car 
on  his  left,  attached  to  the  loaded  car,  propelled  back- 
wards, struck  the  loose  car,  on  his  right.  The  engine 
was  at  that  time  detached  from  the  loaded  car,  and  was 
going  west  to  the  end  of  the  switch.  Plaintiff  testified 
he  did  not  know  the  engine  was  uncoupled  from  the  un- 
loaded car  at  the  time. 

When  the  engine  was  backing  the  loaded  car,  and 
when  about  five  car  lengths  from  plaintiff,  he  testified, 
that  the  engine  was  backing  down  so  rapidly,  he  gave 
the  signal  to  slow  up,  and  then  stepped  at  once,  as  quick 
as  he  gave  the  signal,  between  the  second  and  third  loose 
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cars  to  make  the  coupling,  and  his  hand  was  caught  be- 
tween the  bumpers  and  mashed.  His  testimony  as  to 
this  matter,  as  set  out,  was,  '*When  he  gave  the  signal 
to  slow  up,  he  did  not  wait  to  see  if  the  engineer  re- 
sponded to  his  signal,  but  went  at  once  between  said 
cars,  and  he  did  not  know  the  fireman  communicated  it 
to  the  engineer ;  he  only  saw  the  fireman  looking  out 
from  the  cab,  and  could  not  see  the  engineer  at  all,  as 
he  was  on  the  other  side  of  the  engine." 

The  plaintiff  was  twenty-three  years  old  and  had  been 
braking  on  freight  trains  on  said  road  about  three  years, 
and  was  familiar  with  the  rules  of  the  company.  The 
evidence  was  conflicting  whether  plaintiff  used  a  stick 
for  coupling  on  the  occasion  or  not. 

The  rules  of  the  company  were  introduced,  among 
which  was  the  following:  '*Use  care.  139 — Every  em- 
ploye must  exercise  the  utmost  caution  to  avoid  injury  to 
himself  or  to  his  fellows,  especially  in  the  switching  of 
cars  and  in  all  movements  of  trains,  which  work  eaoh 
employe  must  look  after,  and  be  responsible  for  his  own 
safety.  Jumping  on  or  off  trains  or  engines  in  motion, 
getting  between  cars  in  motion  to  couple  or  uncouple 
them,  and  all  similar  imprudences  are  dangerous  and  in 
violation  of  duty.  All  employes  are  warned  that  if  they 
commit  these  imprudences  it  will  be  at  their  own  peril 
and  risk." 

From  the  foregoing  evidence  it  appears  that  the  plain- 
tiff attempted  an  obviously  perilous  undertaking,  by 
going  in  between  cars  to  couple  them,  whether  he  used 
a  stick  or  not ;  that  there  was  no  necessity  for  his  hav- 
ing exposed  himself,  no  order  having  been  given,  even, 
to  couple  these  loose  cars,  and  if  there  had  been,  there 
was  a  safer  way  of  doing  it,  by  waiting  a  moment  until 
the  cars  came  together ;  that  there  was  no  emergency 
justifying  the  self-imposed  exposure,  the  very  great 
danger  of  which  was  illustrated  in  the  injury  he  re- 
ceived ;  that  he  undertook  this  unnecessary  and  perilous 
feat,  without  waiting  to  see  if  the  signal  he  gave  to  slow 
up,  if  of  any  service  to  him,  had  been  seen  or  obeyed ; 
and  all  this,  in  direct  violation  of  the  rules  of  the  com- 
pany, with  which  he  was  familiar,  and  which  he  had 
agreed  in  writing,  when  he  accepted  service,  strictly  to 
obey.  The  plea  that  the  engine  moved  too  rapidly 
back,  does  not  avail  him.  Having  committed  the  im- 
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prudent  act  of  going  between  the  cars,  he  might  have 
been  injured,  if  they  had  approached  even  more  slowly. 
The  danger  of  going  between  them  under  such  circum- 
stances, whether  they  were  coming  together  slowly  or 
rapidly,  was  great,  and  obvious  to  any  prudent  man. 
R,  (t-.T).  R.  R.  Co.  V.  Free,  97  Ala.  231;  Southern  Rail- 
way Co,  V.  Arnold,  ante  p.  183 ;  Davis  v.  The  Western 
Railway  of  Ala.,  107  Ala.  626  ;  George  v.  M.  &  0.  R. 
R,  Co.,  109  Ala.  245.  He  was  guilty  in  so  doing  of  neg- 
licence,  contributing  proximately  to  his  own  injury. 

There  was  no  error  in  giving  the  general  charge  for 
the  defendants  as  requested. 

Affirmed. 


Anderson  v,  Timberlake, 

Action  of  Assumpsit. 

1.  Priticipal  and  agent ;  liability  to  third  person. — When  one  known 
to  be  an  agent  deals  or  contracts  within  the  scope  of  his  authority, 
there  is  a  legal  presumption  that  the  dealing  is  the  act,  or  the  con- 
tract is  the  engagement,  of  the  principal  alone,  as  if  he  were  person- 
ally present  acting  or  contracting,  which  presumption,  in  the  absence 
of  evidence  to  the  contrary,  prevails  and  casts  upon  the  party  seek- 
ing to  charge  the  agent  peraonally  the  burden  of  proving  that  credit, 
as  the  result  of  such  deal  or  contract,  was  given  to  the  agent  ex- 
clusively. 

2.  Same ;  construction  of  contract ;  parol  and  written. — Where  a 
contract  made  with  one  known  to  be  an  agent,  within  the  scope  of 
his  authority,  is  reduced  to  writing,  its  construction  and  effect  are, 
ordiDarily,  questions  of  law  for  the  decision  of  the  court;  but  when 
the  contract  is  verbal,  the  question,  whether  the  credit,  resulting 
from  such  contract,  was  given  to  the  agent  in  exclusion  of  the  prin- 
cipal, is  a  question  of  fact  for  the  determination  of  the  jury,  to  be 
ascertained  from  a  consideration  of  all  the  facts  and  circumstances 
attending  the  transaction. 

3.  Same ;  liability  to  third  person ;  personal  liability  of  agent. — 
Where  an  agent  makes  a  contract  within  the  scope  of  his  authority, 
and  the  other  party  to  the  contract  knows  that  the  relation  of  prin- 
cipal and  agent  exists  in  reference  to  such  contract,  and  the  principal 
is  disclosed  at  the  time  as  such,  the  contract  is  the  contract  of  the 
principal,  and  the  agent  is  not  bound  ,  unless  credit  was  given  to  him 
expressly  and  exclusively,  and  it  was  clearly  his  intention  to  assume 
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the  obligation  as  a  pei'sonal  liability  ;  and  to  hold  an  agent  peraonally 
liable  in  such  case,  it  must  be  shown  that  credit  was  given  exclu- 
sively to  the  agent,  that  the  ageut  was  informed  of  that  fact,  and 
that  it  was  his  intention  to  become  the  sole  debtor. 

4.  Same ;  same ;  directioti  of  agent  to  charge  account  to  him  not  con- 
clusive of  his  personal  liability, — When  one  who  is  known  to  be  an 
agent,  contracts  an  account  within  the  scope  of  his  authority,  the 
fact  that,  at  the  commencement  of  the  transactions  from  which  the 
account  originated,  he  directed  the  account  to  be  charged  to  him,  is 
not  decisive  that  he  intended  to  become  the  sole  debtor,  to  the  exclu- 
sion of  all  liability  on  the  part  of  his  principal,  nor  is  it  decisive  that 
the  creditor  did  not  extend  any  credit  to  the  principal ;  and  in  an 
action  on  said  account  by  the  creditor  against  the  agent,  such  direc- 
tion is  for  the  consideration  of  the  jury,  to  be  taken  in  connection 
with  all  other  facts  and  circumstances  attending  the  dealings  be- 
tween the  parties,  in  ascertaining  whether  credit  was  given  exclu- 
sively to  the  agent,  and  whether,  with  knowledge  of  that  fact,  he  in- 
tended to  assume  individual  responsibility. 

5.  Pleading  and  practice ;  misleading  charges  ;  giving  them  not  cause 
for  reversal. — While  charges  which  have  a  tendency  to  confuse  and 
mislead  the  jury  should  be  refused,  the  giving  of  such  charges  is  not 
cause  for  reveraal  of  the  judgment  of  the  trial  court;  since  it  was  in- 
cumbent upon  the  party  against  whose  interest  they  wei-e  given,  to 
have  avoided  whatever  of  injury  may  have  been  apprehended,  by  a 
request  for  additional  or  explanatory  charges. 

6.  Principal  and  agent;  personal  liability  of  agent;  promise  to  pay 
at  the  time  of  making  contract. — Whei*e  one  who  is  known  to  be  an 
agent  contracts  an  account  for  his  principal,  such  agent's  promise  to 
pay  at  the  time  of  the  creation  of  said  account  is,  prima  faciei  the 
promise  of  the  principal,  not  involving  the  agent  in  personal  liability  ; 
but  in  an  action  against  such  agent,  founded  upon  such  account,  evi- 
dence of  the  promise  is  admissible  upon  an  issue  as  to  whether  credit 
was  extended  to  the  agent  solely,  and  whether  it  was  his  intention  to 
bind  himself  and  not  the  principal  by  the  contract — such  evidence  to 
be  considered  by  the  jury  in  connection  with  the  other  facts  and  cir- 
cumstances of  the  transaction. 

7.  Same;  same;  subseqtient  promise  of  payment. — Where  one  who 
is  known  to  be  an  agent,  contracts  an  account  for  his  principal,  a 
promise  of  payment  by  such  agent,  made  subsequent  to  the  creation 
of  the  account,  is  void  for  the  want  of  consideration. 

J?.  Same ;  action  against  an  agent ;  charge  invasive  of  the  province 
of  the  jury. — In  an  action  against  an  agent  seeking  to  hold  him  peraonal- 
ly  liable  for  the  payment  of  an  account  contracted  by  him,  whei^e  there 
was  evidence  tending  to  dispute  the  fact  of  defendant's  agency,  a 
charge  to  the  jury  which  instructs  them  that  the  plaintiff  was 
charged  with  the  knowledge  of  the  agency  of  the  defendant,  without 
referring  to  the  jury  the  credibility  of  the  testimony  to  the  con- 
trary, is  invasive  of  the  jury's  province,  and  is  properly  refused. 
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9.  Pleading  and  practice ;  when  general  affirmative  charges  properly 
refused. — ^Where  there  is  any  conflict  in  the  evidence  as  to  any  mate- 
rial fact  or  point  involved  in  the  determination  of  a  case,  general 
charges  upon  the  effect  of  the  evidence  are  properly  refused. 

10.  Principal  and  agent;  notice  resulting  from  a  written  contract; 
charge  to  the  jury. — In  an  action  against  one  who  acted  as  agent, 
seeking  to  hold  the  defendant  personally  liable  on  an  account  con- 
tracted by  him  for  a  lumber  company,  where  there  is  an  issue  as  to 
whether  the  defendant  was  liable  as  principal  in  running  a  saw  mill 
for  the  use  of  which  the  account  was  contracted,  and  whether  plain- 
tiff knew  he  was  acting  as  agent,  and  a  contract  was  introduced  in 
evidence,  to  which  the  plaintiff  was  a  party,  and  which  contemplated 
the  operation  of  the  said  miD  by  the  said  lumber  company,  the 
alleged  principal  of  the  defendant,  the  plaintiff  was,  by  said  contract, 
charged  with  notice  that  the  said  lumber  company,  and  not  the  de- 
fendant, was  running  the  mill  for  which  the  account  was  contracted, 
and  a  charge  so  instructing  the  jury  should  be  given. 

11.  Charge  to  the  jury;  erroneous  when  withdrawing  material  facts 
from  the  consideration  of  the  jury. — An  instruction  which  withdraws 
from  the  consideration  of  the  jury  any  evidence,  however  weak,  which 
has  a  tendency  to  establish  material  facts,  is  calculated  to  mislead 
the  jury,  and  is,  therefore,  properly  refused. 

12.  Payment  by  delivery  of  property ;  laches ;  what  necessary  to  dis- 
charge the  transferror. — ^A  creditor  accepting  a  transfer  of  drafts  by 
mere  delivery,  without  indorsement,  as  a  conditional  payment  or  as 
collateral  security,  is  bound  to  the  use  of  due  diligence  in  rendering 
them  available ;  but  the  laches  of  the  creditor  in  this  respect  does  not,  of 
itself,  operate  to  discharge  the  transferror,  and  in  order  to  have  such 
effect,  it  must  be  shown  that  the  laches  caused  loss  or  damage  to  the 
transferror. 

13.  Discount ;  definition  thereof. — ^The  term  discount,  as  used  in  com- 
mercial transactions,  signifies  the  interest  allowed  in  advancing  upon 
bills  of  exchange  and  negotiable  securities ;  and  to  discount  a  bill  is 
to  buy  it  before  maturity  for  a  less  sum  than  that  which  upon  its  face 
is  payable. 

14.  Same;  misleading  charges  in  reference  thereto. — In  an  action 
where  one  of  the  issues  was  as  to  the  payment  of  an  account  by  the 
plaintiff's  acceptance  of  drafts,  a  chai'ge  which  instructs  the  jury  that 
**  where  a  creditor  takes  on  an  account  of  his  debtor,  drafts  of  a  third 
person  at  a  discount,  without  indoi'sement,  the  drafts  operate  as  pay- 
ment on  the  account  to  the  amount  of  the  drafts  less  the  discount,*' 
is  calculated  to  mislead  the  jury,  when  there  was  testimony  tending 
to  show  that  there  was  an  agreement  between  the  parties  that  the 
drafts  were  taken  only  as  conditional  payment ;  such  charge  divert- 
ing the  attention  of  the  jury  from  the  consideration  of  such  testi- 
mony. 


Digitized  by  VjOOQ IC 


380  SUPREME  COURT  [Nov.  Term, 

[Anderson  v.  Timberlake.] 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  H.  C.  Speaks. 

This  is  an  action  on  the  common  counts  brought  by 
the  appellee,  P.  B.  Timberlake,  against  the  appellant, 
John  H.  Anderson.  The  suit  was  commenced  by  attach- 
ment. 

There  is  no  dispute  that  the  defendant  was,  in  fact,  a 
mere  agent  on  a  salary  for  the  North  Alabama  Lumber 
&  Manufacturing  Company  during  the  time  the  indebt- 
edness was  contracted ;  that  as  such  agent  he  was  run- 
ning a  saw-mill  known  as  '*  Crow  Creek  Mill,"  and  said 
indebtedness  was  contracted  in  the  running  of  said  mill . 
The  plaintiflF  insists  that  the  account  was  contracted  by 
the  defendant  on  his  own  responsibility,  that  he  credited 
him  personally,  and  knew  ho  other  person  in  the  trans- 
action. 

The  plaintiff  testified  in  relation  to  said  account  as 
follows:  *'The  defendant  contracted  an  account  with 
me  in  1889,  amounting  to  $1,012.25,  and  running  from 
the  month  of  March  to  the  latter  part  of  August.  I  have 
no  itemized  statement  of  my  account,  because  my  books 
and  statements  were  burned  in  the  fire  in  my  store  at 
Stevenson  last  fall.  The  defendant  was,  at  the  time  of 
making  the  account,  running  a  saw-mill,  known  as  the 
Crow  Creek  Mill,  located  at  the  bridge  across  Crow 
Creek,  about  one  mile  from  Stevenson.  The  account  is 
for  goods  and  merchandise  sold  to  him  and  his  employes, 
and  for  money  to  pay  on  pay-rolls  to  the  hands  employed 
at  the  mill.  I  was  engaged  in  merchandising  in  the 
town  of  Stevenson  at  the  time,  and  defendant  made  ar- 
rangements with  me  to  let  his  hands  have  goods,  and  to 
pay  the  pay-rolls  he  should  furnish  me  from  time  to  time, 
and  charge  the  same  to  his  account.  The  contract  was 
made  in  this  way.  I  never  knew  anybody  else  in  the 
contract  but  the  defendant ;  he  directed  me  to  keep  the 
account  on  my  books  against  Anderson  and  Kilpatrick, 
because,  he  said,  he  wished  to  keep  the  mill  account  sep- 
arate from  his  own  individual  acco-unt  for  his  own  con- 
venience. He  furnished  me  the  pay-rolls  from  time  to 
time,  showing  amounts  due  to  employes  at  the  mill,  and 
I  paid  same  in  money  or  by  entering  credit  on  the  ac- 
counts of  the  hands  for  their  portion  of  the  same.  The 
pay-rolls  were  signed  by  John  H.  Anderson,  the  defend- 
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ant.  I  have  none  of  the  pay-rolls  at  this  time,  because 
they  were  all  burned  in  the  fire  at  Stevenson.'' 

On  cross-examination  the  plaintiff  testified  :  **  It  was 
understood  between  Mr.  Anderson  and  myself,  that  the 
account  was  to  be  settled  in  this  way  :  I  sent  statements 
to  Mr.  Anderson,  and  Mr.  Anderson  sent  me  drafts  when 
the  account  got  larger  than  it  ought  to  be ;  I  sent  the 
account  with  the  request  for  draft  to  cover  the  amount. 
I  had  agreed  with  Mr.  Anderson  to  handle  their  drafts. 
When  I  received  these  drafts,  I  did  not  discount  them, 
but  charged  interest  on  them.  I  credited  the  full  amount 
of  the  draft,  but  charged  interest  on  it ;  for  instance,  if 
Mr.  Anderson  had  a  draft  for  $200,  at  sixty  days  sight, 
I  would  give  Mr.  Anderson  credit  by  draft  $200,  and 
charge  him  interest  on  this  amount  for  sixty  days." 

Witness  further  testified,  that  if  all  the  drafts  had 
been  paid,  the  accounts  would  have  been  over-paid  spme 
thirty  odd  dollars.  In  response  to  questions  by  defend- 
ant's counsel,  the  plaintiff  produced  the  drafts  referred  to 
in  his  examination,  and  they  were  introduced  in  evi- 
dennce  by  the  defendant.  The  said  drafts  were  drawn 
by  the  North  Alabama  Lumber  &  Manufacturing  Co.  on 
Kilpatrick  &  Co.,  N.  Y.,  in  favor  of  the  plaintiff,  P.  B. 
Timberlake,  and  were  not  indorsed  by  the  defendant, 
Anderson. 

Each  of  said  drafts  was  duly  accepted  by  the  drawees  ; 
and  only  two  of  them — one  for  $200,  and  one  for  $122 — 
were  protested  for  non-payment.  The  plaintiff  further  tes- 
tified that  after  the  failure  of  the  North  Alabama  Lumber 
&  Manufacturing  Company,  he  ordered  the  other  drafts 
returned  without  protest,  in  order  to  save  protest  fees. 
It  was  further  developed  on  the  cross-examination  of  the 
plaintiff,  that  he  and  the  defendant  ran  the  Crow  Creek 
Mill  during  the  year  1888,  under  the  name  of  Anderson 
&  Timberlake,  and  that  the  plaintiff  sold  his  interest 
therein  to  the  North  Alabama  Lumber  &  Manufacturing 
Company,  March  15,  1889  ;  that  he  made  a  contract  in 
writing  with  said  company  of  that  date,  which  is  set  out 
in  the  bill  of  exceptions.  It  was  also  shown  that  after 
the  failure  of  the  North  Alabama  Lumber  &  Manufac- 
turing Co.,  the  plaintiff  presented  said  drafts  to  the  as- 
signees of  that  company,  and  made  effort  to  collect  them . 
That  the  defendant  was  in  fact  a  mere  agent  of  the  North 
Alabama  Lumber  &  Manufacturing  Company  was  not 
controverted. 
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The  defendant  testified  that  he  never  authorized  the 
plaintiff  to  charge  the  account  to  him,  and  never  agreed 
to  become  personally  bound  for  its  payment;  that  the 
plaintiff  had  run  an  account  with  the  mill  for  a  number 
of  years  prior  to  the  formation  of  the  North  Alabama 
Lumber  &  Manufacturing  Company,  while  the  defendant 
was  in  the  employ  of  Kilpatrick  &  Co.,  as  their  agent, 
and  that  said  mill  account  had  from  time  to  time  been 
paid  in  drafts,  and  that  at  the  time  the  several  drafts  in 
evidence  were  sent  to  the  plaintiff,  the  credit  of  the 
North  Alabama  Lumber  &  Manufacturing  Company  was 
good,  and  that  its  paper  passed  current  in  the  business 
world ;  that  the  plaintiff  took  the  drafts  in  payment  of 
the  account,  and  never  requested  the  defendant  to  in- 
dorse one  of  them .  He  further  testified  that  the  plaintiff 
knew  full  well  at  the  time  the  account  was  contracted, 
and  prior  thereto,  that  the  defendant  was  only  an  agent 
of  the  North  Alabama  Lumber  &  Manufacturing  Co., 
and  that  the  account  in  dispute  was  contracted  for  the 
benefit  of  the  company. 

Frank  J.  Kilpatrick  testified  that  he  was  the  general 
manager  of  the  North  Alabama  Lumber  &  Manufactur- 
ing Co.,  that  said  Crow  Creek  Mill  was  the  property  of 
that  company  ;  that  the  defendant,  Anderson,  was  a  mere 
agent  working  on  a  salary,  and  that  the  witness,  as  such 
general  manager,  authorized  Anderson  to  make  the 
arrangements  with  Timberlake  by  which  he  should  pay 
off  the  hands  working  at  the  mill,  as  shown  by  the  pay 
rolls  furnished  him,  in  consideration  of  the  company 
putting  all  the  custom  of  the  mill  in  Timberlake's 
hands,  and  that  the  latter  furnished  statements  from 
time  to  time,  and  drafts  of  the  company  were  sent  him 
to  cover  whatever  was  then  due.  The  witness  further 
stated  that  prior  to  the  time  when  the  indebtedness  here 
sued  for  was  contracted,  he  had  a  conversation  with  the 
plaintiff  in  regard  to  the  matter,  in  which  it  was  freely 
discussed,  that  Anderson  was  the  mere  agent  of  the 
company,  and  that  the  account  was  for  the  benefit  of 
the  company. 

At  the  request  of  the  plaintiff  the  court  gave  to  the 
jury  the  following  written  charges  :  (1.)  "If  the  account 
was  charged  to  Anderson,  or  to  Anderson  &  Kilpatrick, 
by  Anderson's  direction,  and  Timberlake  extended  the 
credit  to  him  or  them  on  this  account,  then  it  is  his  debt 
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and  he  is  liable,  notwithstanding  the  North  Alabama 
Lumber  &  Manufacturing  Company  were  parties  bene- 
ficially interested  in  the  account."  (2.)  "Notwithstand- 
ing this  might  have  been  the  account  of  the  North 
Alabama  Lumber  &  Manufacturing  Company,  still  if 
the  defendant,  John  H.  Anderson,  at  first  had  the  ac- 
count charged  to  him,  and  afterwards  had  it  charged  to 
Anderson  &  Kilpatrick,  and  promised  to  pay  it,  this 
would  render  him,  Anderson,  personally  liable."  (3.) 
'*If  an  agent  contracts  in  his  own  name,  without  dis- 
closing his  principal,  he  incurs  a  personal  liability 
which  is  primary  in  its  character."  (4.)  "Notwith- 
standing this  might  have  been  the  account  of  the  North 
Alabama  Lumber  &  Manufacturing  Company,  still  if 
the  defendant,  John  H.  Anderson,  had  the  account 
charged  to  him,  and  promised  to  pay  it,  this  would 
render  him,  Anderson,  personally  liable."  (5.)  "If 
the  defendant  owed  the  account,  then  the  drafts  were 
not  a  payment  unless  such  an  agreement  can  reasonably 
be  implied  from  the  circumstances  and  facts  in  evi- 
dence." The  defendant  separately  excepted  to  the 
giving  of  each  of  these  charges,  and  also  separately 
excepted  to  the  court's  refusal  to  give  each  of  the  follow- 
ing charges  which  were  requested  by  him  :  (1.)  "Under 
the  evidence  in  this  case,  the  plaintiff  is  charged  with 
knowledge  of  the  fact,  if  it  be  a  fact,  that  Anderson  was 
the  agent  of  the  North  Alabama  Lumber  &  Manufactur- 
ing Company."  (2.)  *'If  the  jury  believe  the  evidence, 
the  plaintiff  can  not  recover  on  the  account  or  any  part 
thereof,  to  which  the  drafts  were  credited."  (3.)  "If 
the  jury  believe  the  evidence,  they  should  find  for  the 
plaintiff  for  the  undisputed  items  only."  (4.)  ''There 
can  be  no  recovery  on  so  much  of  the  account  as  is  cov- 
ered by  the  drafts  not  shown  to  have  been  protested." 
(6.)  *'The  plaintiff  can  not,  in  any  view  of  the  evidence, 
recover  for  any  part  of  the  account  covered  by  the  drafts 
which  were  not  protested."  (6.)  "If  the  jury  believe 
from  the  evidence,  that  during  the  time  covered  by  the 
account  in  controversy,  the  Crow  Creek  Mill  was  run  and 
operated  by  the  North  Alabama  Lumber  &  Manufacturing 
Company  on  its  own  account,  and  that  said  account  was 
contracted  for  the  benefit  of  said  North  Alabama  Lum- 
ber A  Manufacturing  Company,  then  the  plaintiff  can 
not  recover  the  amount  of  said  controverted  account." 


Digitized  by  VjOOQ IC ' 


384  SUPEEME  COURT  [Nov.  Term, 

[Anderson  v.  Timberlake.] 

(7.)  ''The  written  contract  of  March  15,  1889,  contem- 
plates the  running  of  the  mill  by  the  North  Alabama 
Lumber  &  Manufacturing  Company,  and  the  plaintiff  is 
charged  with  notice  of  this  fact."  (8.)  **The  term  dis- 
count, as  a  substantive,  signifies  the  interest  allowed  in 
advancing  upon  bills  of  exchange  or  negotiable  securi- 
ties ;  and  'to  discount  a  bill'  is  to  buy  it  for  a  less  sum 
than  that  which  upon  its  face  is  payable. "  (9.)  "Where  a 
creditor  takes,  on  the  account  of  his  debtor,  drafts  of  a 
third  person,  at  a  discount,  without  indorsement,  the 
drafts  operate  as  payment  on  the  account  to  the  amount 
of  the  drafts  less  discount." 

There  were  verdict  and  judgment  for  the  plaintiflF. 
The  defendant  appeals,  and  assigns  as  error  the  giving  of 
the  several  charges  requested  by  the  plaintiff,  and  the 
court's  refusal  to  give  the  several  charges  requested  by 
him. 

Martin  &  Bouldin,  for  appellant. — 1.  The  plain  effect 
of  the  first  charge  given  at  plaintiff's  request  was,  that 
the  jury  should  find  for  the  plaintiff,  without  any  regard 
whatever  to  the  tendencies  of  the  evidence  to  establish 
payment  by  the  drafts,  or  the  discharge  of  the  defendant 
as  surety  for  the  principal  debtor,  either  by  taking 
the  drafts  and  giving  time  without  the  consent  of 
the  defendant,  or  by  neglecting  to  protest  the  drafts 
for  non-payment,  so  as  to  charge  the  drawer  for 
the  protection  and  benefit  of  the  defendant.  A 
charge  which  ignores  any  material  conflicting  or 
qualifying  evidence,  or  a  material  fact  which  is  the 
legitimate  inference  of  other  proven  facts,  is  necessarily 
misleading  and  erroneously  faulty. — Boyd  v.  JoJiea,  96 
Ala.  305;  Payne  v.  Crawford,  102  Ala.  387;  Harris  v. 
Bussell,  93  Ala.  59;  Marx  v,  LeinJcauff,  93  Ala.  453; 
Fariss  v.  State,  85  Ala.  1 ;  Thompson  v,  Duncan,  76  Ala. 
334;  Ram.sey  v.  State,  91  Ala.  29;  Williamson  v.  Tyson, 
105  Ala.  644. 

2.  There  was  abundant  evidence  from  which  the  jury 
might  have  found  that  the  drafts  were  taken  in  payment 
of  the  indebtedness  sued  on.  The  defendant  testified 
that  the  indebtedness  was  contracted  with  the  distinct 
understanding  that  it  was  to  be  paid  in  these  drafts. 
The  plaintiff  himself  shows  that  he  did  in  fact  discount 
the  drafts,  though  he  says  he  did  not,  for  he  credited  the 
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whole  amount  of  the  drafts,  and  charged  interest  thereon 
to  maturity ;  the  two  entries  taken  together  are  equal  to 
a  credit  for  the  amount  of  the  drafts,  less  the  interest 
thereon  to  maturity.  This  is  the  precise  definition  of 
the  term  ** Discount." — Younghlood  v.  Birmingham,  &c. 
Co.,  95  Ala.  521 ;  Saltmarsh  v.  Bank,  14  Ala.  677  ;  Fleck- 
ner  v.  U.  S.  Bank,  8  Wheat.  (U.  S.)  338;  Nat,  Bank  v. 
Johnson,  104  U.  S.  271.  The  drafts  were  discounted, 
that  is,  bought,  and  the  proceeds  applied  to  the  ac- 
counts, thereby  extinguishing  the  latter  as  effectually  as 
if  the  money  had  been  actually  handed  over. —  Whitbeck 
V.  VanNess,  11  Johns.  409,  6  Amer.  Dec.  383  ;  Whitley 
V.Dunham  Lumber  Co.,  89  Ala.  493;  Day  v.  Thompson, 
65  Ala.  269. 

8.  If  the  purchase  was  absolute,  of  course  the  account 
was  paid  by  the  credits  arising  from  the  purchase.  If 
the  purchase  was  conditional  on  the  payment,  still  that 
would  only  give  the  purchaser  an  election  to  rescind  on 
non-payment,  or  to  stand  by  the  purchase  ;  and  an  elec- 
tion once  made,  could  not  be  changed.  Any  deliberate 
act,  done  at  the  time,  or  after  the  right  of  election  arose, 
evidencing  such  election,  would  be  conclusive. — Lehman 
V.  Van  Winkle,  92  Ala.  443  ;  Robb  v.  Voss,  155  U.  S.  13 ; 
Thompson  v.  Howard,  31  Mich.  309  ;  Campbell  P.  P,  Co.  v. 
R.  F.  Co.,  4A  Amer.  St.  Rep.  411. 

J.  E.  Brown,  contra. — The  case  made  by  the  record 
falls  within  the  rule  laid  down  in  Story  on  Agency, 
section  266,  which  is  as  follows:  *'A  person  con- 
tracting as  agent  .  will  be  personally  responsible, 
when  at  the  time  of  making  the  contract,  he  does 
not  disclose  the  fact  of  his  agency,  but  he  treats  with 
the  other  party  as  being  himself  the  principal ;  in  such 
case  it  follows  irresistably  that  credit  is  given  to  him  on 
account  of  the  contract.  Thus,  a  factor  or  broker  or 
other  agent  buying  goods  in  his  own  name  as  principal, 
will  be  responsible  to  the  seller  therefor  in  every  case, 
when  his  agency  is  not  disclosed.  But  we  are  not  there- 
fore to  infer,  that  the  principal  may  not  also,  when 
afterwards  discovered,  be  liable  for  the  payment  of  the 
price  of  the  same  goods,  for  in  many  cases  of  this  sort, 
as  we  shall  hereafter  abundantly  see,  the  principal  and 
agent  may  both  be  severally  liable  upon  the  same  con- 
26 
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tract/'     The  same  rule  obtains  in  Alabama. — Wood  v. 
Brewery  73  Ala.  259  ;  Dexter  v.  Ohlander,  93  Ala.  441. 

BRICKELL,  0.  J. — The  legal  presumption  is,  when 
a  known  agent  deals  or  contracts  within  the  scope  of  his 
authority,  that  credit  is  extended  to  the  principal  and 
not  to  the  agent ;  and  that  the  dealing  is  the  act,  or  the 
contract  is  the  engagement,  of  the  principal  alone,  as  if 
he  were  personally  present  and  acting  or  contracting. 
This  presumption  prevails  in  the  absence  of  evidence 
that  credit  was  given  to  the  agent  exclusively,  and  the 
burden  of  proof  rests  upon  the  party  seeking  to  charge 
him  personally.  If  the  contract  or  promise  is  in  writing, 
its  construction  and  effect  are,  ordinarily,  questions  of 
law  for  the  decision  of  the  court.  But  when  the  con- 
tract or  promise  is  verbal^  the  question,  whether  the 
credit  was  given  to  the  agent  in  exclusion  of  the  credit 
of  the  principal,  is  a  question  of  fact  for  the  determina- 
tion of  the  jury,  to  be  ascertained  from  a  consideration 
of  all  the  circumstances  attending  the  transaction. — 
Mechem  on  Agency,  §  558;  1  Am.  &  Eng.  Encyc.  of 
Law,  (2d  ed:),  1119-20;  Whitney  v,  Wyman,  101  U.  S. 
392.  In  1  Am.  Lead.  Cas.,  (5th  ed.),  764,  speaking  in 
reference  to  verbal  contracts  made  by  or  through  an 
agent,  it  is  said  :  ''That  when  the  relation  of  principal 
and  agent  exists  in  reference  to  a  contract,  and  is  known 
to  the  other  party  to  exist,  and  the  principal  is  disclosed 
at  the  time  as  such,  the  contract  is  the  contract  of  the 
principal,  and  the  agent  is  not  bound,  unless  credit  has 
been  given  to  him  expressly  and  exclusively,  and  it  was 
clearly  his  intention  to  assume  a  personal  responsibility  ; 
but,  if  credit  was  given  to  him  exclusively,  and  he  in- 
tended to  give  his  own  personal  engagement,  he  will  be 
bound ;  and  this,  upon  sufficient  evidence,  is  a  question 
for  the  jury  on  all  the  circumstances  of  the  case."  In 
the  recent  case,  Humes  v,  Decatur  Land  Imp.  &c.  Co.,  98 
Ala.  461,  it  was  said  by  Coleman,  J.:  '*To  hold  an 
agent  personally  liable  in  cases  in  which  he  discloses  his 
principal,  and  that  the  services  to  be  rendered  are  for 
the  sole  benefit  of  the  principal,  and  the  contract  is 
within  the  scope  of  his  authority,  it  must  be  shown  that 
the  credit  was  given  exclusively  to  the  agent,  and  that 
the  agent  was  informed  of  that  fact." 

Applying  this  well  settled  principle,  the  instructions 
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to  the  jury,  given  at  the  instance  of  the  plaintiff, 
nambered  one,  two  and  four,  are  essentially  erroneous. 
They  proceed,  manifestly,  on  the  theory,  that  the  prin- 
cipaJ,  the  North  Alabama  Lumber  &  Manufacturing 
Company,  and  the  defendant  as  agent,  were,  or  could 
be  bound,  jointly  or  severally,  by  the  same  contract  or 
engagement ;  or,  that  the  promise  of  the  one  could  be 
collateral  to  the  promise  of  the  other.  While  the  true 
inquiry,  an  inquiry  to  be  solved  by  the  jury  upon  a  con- 
sideration of  the  course  of  dealing  between  the  parties, 
and  all  the  attending  facts  and  circumstances,  was, 
whether  any  credit  was  given  to  the  principal,  or. 
whether  it  was  given  exclusively  to  the  defendant,  and 
it  was  his  intention  to  become  the  sole  debtor  to  the 
plaintiff.  The  fact  that  the  defendant,  at  the  commence- 
ment of  the  transaction  from  which  the  account  origina- 
ted, may  have  directed  the  accounts,  as  created,  to  be 
charged  to  him,  or  to  himself  and  Kilpatrick,  to  which 
so  much  of  prominence  is  given  by  the  instructions,  is 
far  from  being  decisive  that  he  intended  to  become  the 
sole  debtor,  or  a  debtor  jointly  with  Kilpatrick,  to  the 
exclusion  of  all  liability  on  the  part  of  the  North  Ala- 
bama Lumber  &  Manufacturing  Company;  nor  is  it 
decisive  that  the  plaintiff  did  not  extend  any  credit 
whatever  to  that  company.  The  purpose  of  the  direc- 
tion may  have  been  only  to  separate  and  distinguish  the 
accounts  the  defendant  was  creating  as  agent,  from  the 
individual  dealings  he  was  having,  or  might  have,  with 
the  plaintiff.  As  a  fact,  the  direction  is  for  the  con- 
sideration of  the  jury,  to  be  taken  in  connection  with  all 
other  facts  and  circumstances  attending  the  dealings 
between  the  parties,  in  ascertaining  whether  exclusive 
credit  was  extended  to  the  defendant,  and  whether  with 
knowledge  of  that  fact,  he  intended  to  assume  individual 
responsibility. 

There  was  evidence  having  a  tendency  to  show  that 
prior  and  subsequent  to  the  creation  of  the  accounts,  the 
defendant  promised  to  pay  them.  Whether  the  instruc- 
tions were  intended  to  direct  the  attention  of  the  jury  to 
the  prior  or  to  the  subsequent  promises,  or,  without  dis- 
tinguishing between  them,  were  intended  to  embrace  the 
whole,  is  not  clear  and  certain.  In  this  respect  the  in- 
structions may  have  a  tendency  to  mislead  and  confuse 
the  jury,  and  for  this  reason,  could  have  been  properly 
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reJused.  But  we  are  not  prepared  to  say^  the  error  is 
cause  for  reversal ;  the  defendant  should  have  avoided 
whatever  of  injury  may  have  been  apprehended,  by  a 
request  for  additional,  or  explanatory  instructions.  A 
promise  of  payment  by  the  defendant,  subsequent  to  the 
creation  of  the  accounts,  would  be  void  for  a  want  of  all 
consideration.  The  debt  had  been  contracted,  and  if  it 
was  the  debt  of  the  principal,  the  promise  of  the  defend- 
ant to  pay  it,  was  a  mere  undertaking  or  engagement 
upon  a  consideration  past  and  executed. -^Jackson  v, 
Jackson,  9  Ala.  791.  A  promise  to  pay  at  the  time  of  the 
creation  of  the  accounts,  prima  facie,  would  be  the 
promise  of  the  principal,  not  involving  the  defendant  in 
personal  liability.  Evidence  of  these  promises  is  ad- 
missible upon  the  pivotal  inquiry,  whether  credit  was 
extended  to  the  defendant  solely,  and  whether  it  was  his 
intention  to  bind  himself  and  not  the  princii>al ;  they 
are  circumstances  attending  the  transaction  between  the 
parties,  not  to  be  disconnected  from  other  facts  and  cir- 
cumstances, and  of  themselves  are  not  fitting  elements 
of  an  instruction  to  the  jury. 

It  does  not  clearly  appear,  that  the  agency  of  the  de- 
fendant for  the  North  Alabama  Lumber  &  Manufactur- 
ing Company  was  a  disputed  fact.  If  it  was,  whether 
the  plaintiff  had  knowledge,  or  was  charged  with 
knowledge  of  the  fact,  depended  in  a  degree  upon  oral 
testimony,  and  the  inferences  drawn  from  it  by  the  jury. 
In  such  case,  an  instruction  not  referring  to  the  jury 
the  credibility  of  the  testimony,  is  an  invasion  of  their 
province.  For  this  reason,  the  first  instruction  request- 
ed by  the  defendant  was  properly  refused. — 1  Brick. 
Dig.  366,  §  8.  The  second  and  third,  are  general  in- 
structions on  the  effect  of  the  evidence,  which  are  not 
proper,  when  there  is  any  conflict  in  the  evidence,  as  to 
any  material  fact  or  point  involved  in  the  determination 
of  the  case.  The  seventh  instruction  should  have  been 
given.  The  writing  to  which  it  refers,  in  the  execution 
of  which  the  plaintiff  joined,  plainly  contemplates  the 
operation  of  the  mill  by  the  North  Alabama  Lumber  it 
Manufacturing  Company ;  and  of  that  fact,  the  plaintiff 
being  a  party  to  the  writing,  was  charged  with  notice. 
This  is  the  legal  effect  of  the  writing  as  matter  of  evi- 
dence, Avhich  it  was  the  province  and  duty  of  the  court 
o  declare  without  hypothesis,   the  genuineness  of  the 
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writing  not  being  controverted. — Knox  v.  Fair,  17  Ala. 
503  ;  Rigbij  v,  Norwood,  34  Ala.  129.  The  sixth  instruc- 
tion was  properly  refused.  It  withdrew  from  the  con- 
sideration of  the  jury,  the  evidence  having  a  tendency  to 
show  that  the  accounts  were  created  by  the  defendant 
on  his  own  credit  solely,  in  exclusion  of  the  credit  of  the 
Lumber  Company.  An  instruction  withdrawing  from 
the  consideration  of  the  jury,  any  evidence,  however 
weak,  tending  to  establish  material  facts,  is  calculated 
to  mislead  them,  and  is  improper. — 1  Brick  Dig.  344,  § 
136 ;  Brown  v.  Newman,  66  Ala.  275. 

The  fourth  and  fifth  instructions  proceed  on  the  prop- 
osition, that  laches  on  the  part  of  the  plaintiff  in  causing 
the  drafts  on  Kilpatrick  &  Co.  to  be  presented  for  pay- 
ment, and  in  giving  the  defendant  notice  of  their  dis-r 
honor,  discharged  him  from  liability.  Without  discuss- 
ing the  truth  of  the  proposition,  if  the  defendant  had 
been  a  party  to  the  drafts — ^if  he  had  endorsed  them,  or 

fuaranteed  their  payment — they  were  transferred  by 
elivery  merely,  if  in  the  transfer  the  defendant  had 
any  agency.  A  creditor  accepting  a  transfer  of  paper 
by  mere  delivery,  as  a  conditional  payment,  or  as  col- 
lateral security,  is  bound  to  the  use  of  due  diligence  in 
rendering  it  available.  But  the  laches  of  the  creditor  in 
this  respect,  does  not  of  itself,  operate  to  discharge  the 
transferror  ;  the  laches  must  have  caused  loss  or  damage. 
2.  Dan.  Neg.  Ins.,  §  1278;  Story  on  Bills,  §§  109,  305; 
Russell  V.  Hester,  10  Ala.  535  ;  Powell  v,  Henry,  27  Ala. 
612.  The  instructions  pretermit  the  material  inquiry, 
whether  the  laches  imputed  to  the  plaintiff,  worked  in- 
jury to  the  defendant,  and  were  properly  refused. —  Wood 
V.  Brewer,  66  Ala.  570. 

The  eighth  instruction  properly  defined  a  discount, 
amd  should  have  been  given. —  Younghloodv.  Birmingham 
Trust  and  Sai\  Co.,  95  Ala.  521 ;  Saltmarsh  v.  P.  &  M. 
Bank,  14  Ala.  668.  The  ninth  instruction  is  subject  to 
the  objecction,  that  it  was  calculated  to  mislead  the 
jury  by  diverting  their  attention  from  the  consideration 
of  the  testimony  that  the  drafts  were  by  agreement  of 
the  parties  taken  only  as  conditional  payment. 

For  the  errors  pointed  out,  let  the  judgment  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Chandler  et  ah  v.  Reld. 

Summary  Proceeding  agaiinst  Sheriff  and  his  Sureties. 

1.  Summary  proceeding  against  sheriff* s  sureties ;  judgment  by  default 
and  its  recitals.— In  a  summary  proceeding  under  the  statute  (Code  of 
1886,  §  8101)  against  the  sureties  on  a  sheriiT's  official  bond,  upon  the 
failure  of  the  sureties  to  appear  in  response  to  notice  of  the  motion,  a 
judgment  by  default  against  them  is  proper ;  but  the  judgment  entry 
must  show  that  every  material  averment  of  the  motion  was  proved. 

2.  Same ;  same ;  failure  of  sheriff  to  pay  over  money  collected  on  an  ex- 
ecution,— ^In  a  summary  proceeding  against  the  sureties  on  a  sheriff's 
official  bond,  for  his  failure  to  pay  over  money  collected  by  him  on  an 
execution,  a  judgment  by  default  is  insufficient  and  can  not  be  support- 
ed, which  does  not  show  that  there  was  proof  made  to  sustain  the 
averments  that  the  money  was  collected  on  an  execution,  that  the 
sheriff  failed  to  pay  it  over  on  plaintiff's  demand,  and  that  the  par- 
ties, notified  of  the  motion  and  against  whom  the  judgment  was  ren- 
dered, were  sureties  on  the  sheriff's  official  bond. 

3.  Same ;  remedy  given  to  plaintiff  in  execution. — The  remedy  for  a 
summary  judgment  against  a  sheriff  and  his  bondsmen,  for  his  fail- 
ure to  pay  over  money  collected  on  an  execution  (Code  of  1886,  § 
8101),  is  given  to  the  plaintiff  in  execution  as  distinguished  from  the 
plaintiff  in  the  suit ;  and  it  is,  therefore,  no  objection  to  the  enforce- 
ment of  such  remedy  that  the  movant  in  the  proceeding  was  the  de- 
fendant in  the  original  suit ;  judgment  there  in  having  been  rendered 
in  his  favor. 

'4.  Same;  no  discontinuance  by  reason  of  not  being  heard  until  the 
term  after  institution. — A  proceeding  for  a  summary  judgment  against 
a  sheriff  and  his  bondsmen,  instituted  on  motion  and  notice  as  re- 
quired by  the  statute  (Code  of  1886,  §  8101),  is  not  discontinued  by 
reason  of  the  fact  that  the  motion  was  not  heard  until  the  term  of 
the  court  succeeding  the  one  during  or  before  which  the  notice  was 
given. ^ 

Appeal  from  the  Circuit  Court  of  Calhoun. 

Tried  before  the  Hon.  George  E.  Brewer. 

The  proceedings  in  this  case  were  had  upon  a  motion 
by  the  appellee,  George  Reid,  for  a  summary  judgment 
against  the  appellants,  as  sureties  on  the  bond  of  the  de- 
ceased sheriff  of  Calhoun  county,  based  upon  the  alleged 
failure  of  the  said  sheriff  to  pay  over  to  the  movant  on  de- 
mand, one  hundred  dollars  collected  by  said  sheriff  upon 
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an  execution  which  was  issued  from  the  circuit  court  of 
Calhoun  county  upon  a  judgment  recovered  by  the 
movant  therein,  which  execution  was  placed  in  the  hands 
of  the  said  sheriff. 

Notice  was  served  on  the  defendants  on  the  hearing  of 
said  motion,  and  upon  the  day  set  for  said  hearing,  the 
defendants  failing  to  appear,  there  was  a  judgment  by 
default  rendered  against  them.  This  judgment,  after 
reciting  the  fact  of  the  filing  of  the  motion,  and  the  issu- 
ance of  notice,  then  continued  as  follows  :  '*It  appear- 
ing to  the  court  that  the  said  notice  was  duly  served  on 
the  defendants  on  October  29th,  1894,  and  that  said 
Chandler,  as  such  sheriff  as  aforesaid,  had  collected 
money  and  had  failed  to  pay  the  same  over  to  plaintiff, 
his  agent  or  attorney,  and  the  defendants  being  solemnly 
called  came  not,  but  made  default,  it  is,  therefore,  con- 
sidered by  the  court  that  plaintiff  have  and  recover  judg- 
ment against  the  defendants  as  claimed  in  the  motion  ; 
and  the  plaintiff's  damages  being  uncertain, he  has  leave 
to  execute  a  writ  of  inquiry  at  the  next  term  of  this  court 
to  ascertain  the  amount  of  plaintiff's  damages." 

At  the  next  term  of  the  court,  the  writ  of  inquiry  or- 
dered in  the  judgment  by  default  was  executed,  and  final 
judgment  was  rendered  for  the  amount  of  damages  as- 
sessed by  the  jury.  The  defendants  appeal,  and  assign 
the  rendition  of  this  judgment  as  error. 

Goodhue  &  Sibert,  for  appellants. — The  motion  for 
a  summary  judgment  was  discontinued  by  the  failure  of 
the  court  to  take  any  action  at  the  November  term,  1894, 
and  the  subsequent  judgment  taken  against  the  appel- 
lants was  without  any  legal  or  sufficient  notice. — Lovins 
V.  Humphries,  67  Ala.  440. 

To  sustain  a  summary  judgment  against  the  sheriff 
and  his  sureties,  the  record  must  affirmatively  show  that 
the  plaintiff  was  entitled  to  pursue  the  statutory  rem- 
edy, and  that  all  the  requisites  of  the  statute  were  com- 
plied with,  and  the  judgment  entry  must  show  that 
every  material  averment  of  the  motion  was  proved. — 
Warwick  V.Brooks,  70  Ala.  412. 

When  a  party  resorts  to  a  summary  statutory  remedy, 
the  statute  must  be  strictly  followed  in  all  matters  of 
substance,  and  the  record  must  affirmatively  show  every 
material  fact  necessary  to  sustain  the  proceeding, — Enloe 
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V.  Reike,  56  Ala.  500;  Caldwell  v,  Guinn,  54  Ala.  64.  The 
record  fails  to  show  that  proof  was  made  as  to  who  were 
the  sureties  on  Chandler's  official  bond.  This  was  nec- 
essary to  sustain  the  judgment. — Caldwell  v.  Guinn^  54 
Ala*  64;  Dane  v.  McArthur,  57  Ala.  456. 

McCLELLAN,  J. — This  is  a  motion  by  Reid,  under 
section  3101  of  the  Code,  prosecuted  against  the  sureties 
on  the  bond  of  a  deceased  sheriff.  The  sureties  had 
notice  of  the  motion,  but  failed  to  appear,  and  judgment 
by  default,  with  leave  to  execute  a  writ  of  inquiry,  was 
entered  against  them.  This  was  proper ;  but  the  judg- 
ment entry  should  have  shown  that  every  material  aver- 
ment of  the  motion  was  proved. — Connoly  v.  A,  &  T.  R, 
R.  R.  Co,,  29  Ala.  573  ;  Warwick  v.  Brooks,  70  Ala.  412. 
That  the  money  was  collected  upon  an  execution,  and 
that  the  officer  failed  to  pay  it  over  on  demand  of  the 
plaintiff,  his  agent  or  attorney,  were  material  facts 
averred,  and  necessary  to  be  averred  in  the  present 
motion.  The  judgment,  however,  does  not  show  that 
either  of  these  averments  were  proved  ;  and  it  cannot, 
therefore,  be  supported. 

The  record  is  further  lacking  in  necessary  support  of 
the  judgment  in  that  it  fails  to  show  that  proof  was 
made  that  the  parties  notified  of  the  motion,  and  against 
whom  the  judgment  was  rendered,  were  sureties  of  the 
sheriff. — Caldwell  v.  Guinn,  54  Ala.  64;  Dane  v.  Mc- 
Arthur,  57  Ala.  456. 

This  remedy  is  given  to  the  plaintiff  in  execution^ 
whether  he  was  the  plaintiff  in  the  action  or  not.  The 
suggestion  that  the  movant  here  was  the  defendant  in  the 
action,  and  for  that  reason  is  not  entitled  to  a  judgment 
under  section  3101  of  the  Code,  is  untenable. 

The  parties  having  been  brought  in  by  notice  of  the 
motion,  the  case  was  not  discontinued  by  reason  of  the 
fact  that  the  motion  was  not  heard  until  a  term  of  the 
court  succeeding  that  during  or  before  which  the  notice 
was  given. 

Reversed  and  remanded. 
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Allison  V.  Allison. 

Statutory  Action  of  Ejectment. 

l.»  Sale  ofdecedent*8  land ;  purchase  by  administrator;  notice  to  heirs. 
Where  an  administrator  becomes  a  purchaser  of  his  intestate's  lands 
sold  under  an  order  of  sale  granted  by  the  probate  court  on  his  peti- 
tion, the  heirs  are  entitled  to  notice  of  the  proceedings  after  the  sale ; 
and  if  this  notice  is  not  shown  to  have  been  given,  a  deed  executed 
ander  the  proceedings  is  void  and  will  be  so  held  on  collateral  attack. 

2.  Same ;  same ;  action  of  ejectment  by  decedenVs  heirs, — Where  an 
action  of  ejectment  is  brought  by  an  heir  at  law  to  recover  possession 
of  lands  which  belonged  to  his  ancestor,  who  dies  intestate,  against 
the  intestate's  administrator,  who  became  the  purchaser  of  the  lands 
sued  for  at  a  sale  under  an  order  of  court  granted  upon  his  petition, 
and  the  defendant's  right  of  possession  to  the  lands  in  controversy  is 
founded  upon  a  deed  executed  to  him  under  said  probate  proceedings, 
but  it  is  shown  that  no  notice  was  given  to  the  heirs  of  the  proceed- 
ings after  the  sale  and  purchase  by  the  administrator,  there  is  pre- 
sented no  defense  to  the  action — such  deed  being  void — and  the  plain- 
tiff is  entitled  to  the  general  affirmative  charge  at  his  request. 

Appeal  from  the  Circuit  Court  of  Jacksoa. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

This  was  a  statutory  action  of  ejectment,  brought  by 
the  appellee,  Elizabeth  Allison,  against  John  Allison, 
John  D.  Neighbors,  M.  D.  Culver  and  John  Knight,  for 
certain  lands  specifically  described  in  the  complaint. 
Issue  was  joined  upon  the  plea  of  not  guilty. 

The  facts  disclosed  upon  the  trial  of  the  cause  were  as 
follows  :  Both  parties  claim  the  lands  described  in  the 
complaint  through  one  James  L.  Allison,  deceased. 
The  plaintiff  is  an  heir  at  law  of  said  decedent,  and  as 
such  inherited  an  undivided  interest  in  the  lands  sued 
for ;  and  she  claims  title  in  this  action  as  such  heir  at 
law. 

The  defendants  claim  title  as  follows  :  Said  James  L. 
Allison  died  intestate  in  Jackson  county,  Alabama,  on 
or  about  the  20th  day  of  November,  1877.  Thomas  N. 
Allison,  a  son  and  heir  of  said  decedent,  became  the  ad- 
ministrator of  his  father's  estate  by  appointment  of  the 
jNTobate  court  of  Jackson  county,  on  the  llth  day  of 
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February,  1878,  and  as  such  administrator  took  and. 
held  the  possession  of  the  lands  in  suit.  In  the  course 
of  administration,  said  administrator  filed  his  petition 
in  said  probate  court  in  due  form  for  a  sale  of  the  lands 
of  the  estate  for  division  among  the  heirs  of  said  dece- 
dent, and  on  the  15tli  day  of  June,  1889,  an  order  of 
sale  was  granted,  the  purchase  money  to  be  paid  one- 
third  cash,  one-third  January  1,  1890,  and  one-third 
November  1,  1890.  On  the  26th  day  of  August,  1889, 
the  lands  of  the  esiate  were  sold  under  this  order  of 
court,  and  Thomas  N.  Allison,  the  administrator,  became 
the  purchaser  of  the  lands  sued  for  ;  and  thereafter  held 
possession  under  his  said  purchase.  All  the  proceed- 
ings for  the  sale  were  regular  and  in  due  form,  and  the 
sale  was  duly  confirmed  by  order  of  the  probate  court. 
On  the  6th  day  of  June,  1891,  said  Thomas  N.  Alli- 
son, administrator,  made  and  concluded  a  final  settle- 
ment of  his  administration  of  the  estate  of  James  L . 
Allison,  in  the  probate  court.  Upon  said  settlement  the 
administrator  was  charged  with,  and  accounted  for,  the 
purchase  money  of  the  lands  purchased  by  himself,  with 
interest  thereon.  Said  settlement  and  account  also  em- 
braced and  included  the  proceeds  of  sale  of  other  lands, 
and  also  of  personal  property,  rents,  &c.  After  deduct- 
ing the  costs  and  expenses  of  administration,  the  balance 
was  divided  into  seventeen  equal  parts  or  shares.  It 
appearing  that  Thomas  N.  Allison,  the  administrator, 
had  purchased  and  owned  the  interests  of  many  of  the 
heirs,  and  Jiad  made  payments  to  others  on  their  dis- 
tributive interests  from  time  to  time,  decrees  were  ren- 
dered severally  in  favor  of  the  heirs  and  distributees 
whose  interests  had  not  been  so  purchased  or  satisfied 
by  said  administrator  for  the  amounts  of  their  distribu- 
tive interests,  i  The  plaintiff,  who  was  over  twenty-one 
years  old  at  the  date  of  said  final  settlement,  obtained  a 
decree  against  said  Thomas  N.  Allison  for  the  amount 
due  her  from  him  on  her  distributive  share.  This  final 
settlement  of  said  estate  was  in  all  respects  regular. 
Upon  concluding  said  final  settlement,  and  on  said  6th 
day  of  June,  1891,  said  Thomas  N.  Allison  made  his  re- 
port in  writing  to  said  probate  court  setting  forth  that 
the  purchase  money  for  the  lands  purchased  by  him  had 
been  paid  in  full,  making  application  for  an  order  for 
the  conveyance  of  the  title.  Thereupon,  on  the  same 
Yoim  114. 
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day,  and  without  notice  to  the  plaintiff  and  other  heirs 
of  the  application  for  a  conveyance  of  title  and  report  of 
payment  of  purchase  money  aforesaid,  the  court  made 
and  entered  an  order  and  decree  directing  the  convey- 
ance of  the  title  to  said  Thomas  N .  Allison  of  the  lands 
here  sued  for,  and  appointed  Jesse  E.  Brown,  commis- 
sioner, to  execute  a  deed  to  said  Thomas  N.  Allison, 
which  said  deed  was  duly  executed  and  recorded.  Said 
Thomas  N.  Allison  thereafter  held  possession  of  said 
lands  claiming  under  said  purchase  and  deed,  until  he 
died  intestate  in  Jackson  county,  on  the  18th  day  of  De- 
cember, 1893.  On  the  30th  day  of  January,  1894,  Wm.  H. 
Bogart  became  the  administrator  of  the  estate  of  Thomas 
N.  Allison,  deceased,  by  appointment  of  the  probate 
court  of  said  county.  W.  H.  Bogart  took  possession  of 
the  lands  sued  for  as  such  administrator,  and  the  defend- 
ants are  his  tenants  in  possession . 

The  defendants  also  offered  testimony  to  prove  that 
the  decree  in  favor  of  the  plaintiff  had  been  paid  by 
Thomas  N.  Allison  during  his  life  time.  The  plaintiff 
objected  to  this  testimony,  the  court  sustained  the  objec- 
tion, and  the  defendants  duly  excepted. 

Upon  the  introduction  of  all  the  evidence,  the  court 
at  the  request  of  the  plaintiff  gave  the  general  affirma- 
tive charge  in  her  behalf.  The  defendants  duly  excepted 
to  the  giving  of  this  charge,  and  also  excepted  to  the 
court's  refusal  to  give  the  general  aflBrmative  charge  re- 
quested by  them. 

There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal,  and  assign  as  error  the  giving  of 
the  general  affirmative  charge  for  the  plaintiff,  and  the 
refusal  to  give  a  like  charge  for  defendants* 

Maktin  &  BouLDiN,  for  appellants. — 1.  Where  juris- 
diction of  a  court  has  once  attached  and  the  court  pro- 
ceeds to  render  its  final  judgment,  order  or  decree,  the 
proceeding  can  not  be  collaterally  impeached,  though  the 
record  may  abound  with  irregularities  which  would  au- 
thorize its  reversal  upon  a  direct  appeal.  The  juris- 
diction of  the  probate  court  having  attached,  the  failure 
to  give  notice  to  the  heirs  of  the  purchase  by  the  admin- 
istrator was  a  mere  irregularity,  and  can  not  have  the 
effect  to  render  the  deed  void  on  collateral  attack. — Dxi- 
vdl  V.  McLoakey^   1  Ala.  708;  Fields  v,  Goldsby^  28  Ala, 
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218;  Lyons  v.  Hamner,  84  Ala.  197;  Blavd  v.  Borne,  53 
Ala.  152;  Toivnsend  v.  Steely  85  Ala.  580;  Cantelou  v. 
Whitley,  85  Ala..  247 ;  Moore  v.  Cottingham,  113  Ala. 
148;  Daughtry  v.  Thweatt,  106  Ala.  615. 

2.  The  sale  was  not  rendered  void  for  failure  to  give 
notice  to  the  heirs..  As  between  the  administrator  and  the 
heirs,  the  proceedings  were  in  rem,  and  not  m  personam. 
Farley  v.  Danklin,  76  Ala.  530  ;  Wood  v,  Stanley,  78  Ala. 
348;  Dagger  v.  Tayloe,  46  Ala.  320 ;  Jones  v.  Woodstock 
Iron  Co.,  95  Ala.  551.  The  rule  is  not  different  that 
governs  this  case,  because  the  administrator  himself 
purchased  the  lands  at  the  sale.  His  failure  to  give  the 
heirs  notice  was,  at  most,  a  mere  irregularity,  which 
occurred  after  the  suit  was  in  progress.  But  the  pur- 
chase by  the  administrator  in  the  case  at  bar  was  not 
even  an  irregularity  that  clothed  the  heir  with  the  right 
of  election  enforceable  in  equity  or  otherwise.  Thomas 
N.  Allison,  the  administrator,  was,  himself,  one  of  the 
heirs  in  the  estate  he  represented,  and  therefore  inter- 
ested in  the  sale.  He  had  the  right  to  purchase  at  the 
sale. — Penny  V.  Jackson,  85  Ala.  67;  Brannon  v,  Oliver y 
2  Stew.  47  ;  McLane  v,  Spence,  6  Ala.  894  ;  Montgomery  v. 
Givhan,  24  Ala.  568. 

3.  The  sale  is  a  judicial  sale.  The  court  is  the  vendor. 
The  administrator  is  not  vendor  and  purchaser.  He. is 
merely  the  ''ministerial  agent  of  the  court."  The  court 
has  jurisdiction  of  the  res,  custody  of  the  property,  acts 
on  its  own  responsibility,  solemnly  adjudges,  not  on  the 
jnere  suggestion  of  the  administrator,  but  on  satisfactory 
evidence,  every  fact  necessary  to  the  consummation  of 
the  sale. — Bland  v.  Bowie,  53  Ala.  152  ;  Huttonv.  WiUiams, 
35  Ala.  503;  Wallace  v.  Hall,  19  Ala.  367;  Jennings  v. 
Jenkins,  9  Ala.  289  ;  Perkins  v.  Winters,  7  Ala.  855  ;  Field 
V.  Goldsby,  28  Ala.  218;  Jjandford  v.  Dunklin,  71  Ala. 
594;    Wyman  v,  Campbell,  6  Port.  219. 

4.  No  notice  of  the  report  of  sale  is  required,  but  it 
simply  lies  over  ten  days  for  exceptions,  just  as  reports 
in  pending  proceedings  in  courts  of  chancery.  This 
is  clear  evidence  that  the  legislature  contemplated  that 
the  suit  or  proceedings  should  be  treated  as  one  action 
pending  from  the  filing  of  the  petition  until  the  final 
order  of  conveyance.  The  decree  of  confirmation,  when 
made,  conclusively  adjudges  the  three  facts  set  out  in 
section  2123  above  quoted,  to-wit:    1.  That  the  sale 
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vas  fairly  conducted.  2.  That  the  land  sold  for  an 
amount  not  greatly  less  than  its  real  value.  3.  That  the 
purchase  money  is  paid,  or  sufficiently  secured.  This  is 
directly  settled  in  the  cases  of  Loioe  v.  Guice^  69  Ala.  80 ; 
Meadows  t).  Meadows,  81  Ala.  451;  Sims  v.  Sampey,  64 
Ala.  239  \  Landford  v.  Dunklin,  71  Ala.  594  ;  Turreniine  v. 
Daly^  82  Ala.  205 ;  Jones  v.  Woodstock  Iron  Co.,  95  Ala. 
551.  * 

5.  Where  the  personal  representative  purchases  lands 
of  his  intestate  he  is,  after  the  expiratioijL  of  the  term  of 
credit,  chargeable  with  the  amount  as  cash  in  the  same 
manner  as  if  he  had  collected  money  or  converted  prop- 
erty belonging  to  the  estate.     Where  the  obligation  to 
pay  money  is  united  with  the  right  to  receive  payment 
in  the  same  person,  the  payment  is  to  be  considered  as 
made.     On  an  application,  therefore,  by  the  administra- 
tor for  a  conveyance  of  title  to  the  lands  purchased  by 
him,  made  after  the  maturity  of  the  demand,  the  court 
judicially  knew  without  evidence  that  such  demand  was 
paid  and  extinguished  by  operation  of  law,  and  the  ad- 
ministrator was,   in  law,  in  the  possession  of  so  much 
assets   for  distribution.     The  heirs  could  not  question 
this  fact.     In  such  a  case,  the  failure  to  give  the  heirs 
notice  was   not  even  an  irregularity. — Childress  v.  Chil- 
dress,   3    Ala.    752;    Kennedy   v.  Kennedy^   8  Ala.  391; 
Whiiworih  v.  Oliver,  39  Ala.  286  ;  Jay  v.  Martin,  49  Ala. 
192  ;  Ragland  v.   Calhoun,  36  Ala.  606  ;  Miller  v,  Irby,  63 
Ala.    477;    Seaivell  v.   Buckley,    54   Ala.   592;  Dickie  v, 
Dickie,  30  Ala.  57.     When  the  purchase  money  becomes 
due,  even  if  the  heirs  have  a  right  to  elect  whether  they 
will  treat  it  as  paid,  and  charge  the  administrator,  or  as 
unpaid  and  resort  to  a  lien  to  enforce  its  payment,  upon 
their  election  to  charge  the  administrator  on  final  settle- 
ment, with  the  purchase  money  due  from   him,  such 
election  cuts  off  all  other  remedies. — Nunn  v.  Norris,  58 
Ala.  202  ;    Wood  v.  Stanley,  78  Ala.  348  ;  Bell  v.  Craig,  52 
Ala.    215 ;  Jon^s   v.  Woodstock   Iron    Co.,   95   Ala.   551 ; 
Rather  v.  Young,  56  Ala.  94.     This  principle  is  not  op- 
posed to  the  principle  announced  in  the  cases  of  Dagger 
V.  Tayloe,  60  Ala.  504  ;  Anderson  v.  Bradley,  66  Ala.  263  ; 
Ligon  v.  Ligon,  84  Ala.  555. 

Tally  &  Proctor,  contra. — ^The  question  involved  has 
been  decided  by  this  court  and  repeatedly  reaffirmed. 
Bogart  v.  Bell,  112  Ala.  412 ;  Boiling  v.  Smith,  108  Ala. 
411;  Ligon  v.  Ligon y  84  Ala.  665;  Anderson  v .  Bradley ^ 
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66  Ala.  263;  Dugger  v,  Tayloe,  60  Ala,  604;  Moore  v, 
Cottingham,  113  Ala.  148. 

COLEMAN,  J. — The  appellee  sued  in  ejectment.  The 
precise  question  involved  arose  in  the  case  of  Boiling^ 
Admr.  v.  Smith,  108  Ala.  411,  and  it  was  there  held 
that  *  'where  under  an  order  of  sale  of  lands  of  his  in- 
testate, grahted  by  the  probate  court  upon  his  petition, 
the  administrator  becomes  the  purchaser,  the  heirs  are 
entitled  to  notice  of  the  proceedings  after  the  sale,  and 
if  this  notice  is  not  shown  to  have  been  given,  a  deed 
executed  under  the  proceedings  will  be  held  void  on  col- 
lateral attack."  The  object  of  the  present  appeal  is  to 
have  this  conclusion  reconsidered.  The  principle  of  law 
upon  which  the  decision  rests  has  been  so  long  estab- 
lished by  the  decisions  of  this  court,  that  it  has  become 
a  rule  of  property,  and  notwithstanding  the  very  forci- 
ble argument  of  appellants'  counsel,  we  are  of  opinion, 
that  upon  principle  as  well  as  the  doctrine  of  stare  de- 
cisis the  rule  should  stand.  See  the  following  additional 
authorities:  Bogart  v.  Bell,  112  Ala.  412;  Dagger  v, 
Tayloe,  60  Ala.  504;  Anderson  v.  Bradley,  66  Ala.  263  ; 
Ligon  v.  Ligon,  84  Ala.  555.  Whenever  the  administra- 
tor can  show  in  such  a  case  that,  in  fact,  he  has  paid  the 
purchase  money,  the  chancery  court  has  ample  power  to 
apply  the  doctrine  of  equitable  estoppel  and  protect  him 
from  all  injury.  If  he  has  not  paid  the  purchase  money, 
he  is  not  in  equity  and  good  conscience  entitled  to  the 
lands . 

Affirmed. 
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\iiUii;         Broslin  v.  Kansas  City,  Memphis  &  Bir- 

mlngrhani  Railroad  Co. 

Action   against   a   Railroad  Company  to  recover   Damages 
for  Personal  Injuries. 

1.  Action  against  railroad  company ;  master  and  servant ;  insufficient 
complaint. — ^In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  personal  injuries,  a  count  in  the  complaint  which  alleges  that 
plaintiff  was  in  the  employment  of  a  coal  company  which  shipped 
coal  on  defendant's  road,  that  it  w^as  his  duty  to  go  on  defendant's 
cars  when  being  switched  on  a  side  track,  and  to  apply  the  brakes  so 
A8  to  stop  them  in  a  proper  place  for  loading,  and  that  while  engaged 
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in  such  duty  he  was  injured  by  reason  of  a  defective  brake,  but  which 
fails  to  allege  any  contractual  relations  between  plaintiff  and  defend- 
ant, or  that  defendant  knew  of  such  duty  of  plaintiff  in  his  employ- 
ment, or  that  either  defendant  or  its  servants  had  knowledge  of 
plaintiff's  presence  on  the  car,  is  insuflScient  and  demurrable,  in  that 
there  is  nothing  alleged  therein  imposing  a  duty  upon  defendant  or  its 
employ^  to  treat  the  plaintiff  otherwise  than  as  a  trespasser. 

2.  Pleading  and  practice ;  insufficiency  of  ground  of  demurrer. — It  is 
error  to  sustain  a  demurrer  to  a  complaint  upon  grounds  which  are 
t)ot  well  taken,  notwithstanding  the  complaint  may  have  been  subject 
to  other  grounds  of  demurrer. 

8.  Employers'  Liability  Act ;  sufficiency  of  complaint  for  damages. — ^In 
an  action  for  damages  because  of  injuries  received  by  an  employ^  on 
account  of  defective  appliances  in  defendant's  works,  &c.,  the  com- 
plaint need  not  negative  defendant's  knowledge  of  the  defects,  nor 
that  the  plaintiff,  if  he  knew  of  them,  notified  the  defendant ;  such 
facts  being  matter  of  defense. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  J.  Banks. 

This  suit  was  brought  by  the  appellant,  Thomas  H. 
Broslin,  against  the  appellee,  the  Kansas  City,  Memphis 
&  Birmingham  Railroad  Company ;  and  sought  to  re- 
cover damages  for  personal  injuries. 

The  complaint  as  originally  filed  contained  three 
counts  ;  but  the  complaint  was  afterwards  amended  by 
filling  additional  counts  numbered  4,  5,  6  and  7. 

The  first  count  of  the  complaint  alleges  that  the  de- 
fendant, the  Kansas  City,  Memphis  &  Birmingham  Rail- 
road Company,  a  body  corporate  on  June  14,  1894,  op- 
erated a  railroad  from  Birmingham,  Jefferson  county,  to 
Memphis,  Tennessee,  a  part  of  defendant's  business 
being  transporting  coal  for  hire  for  the  Turner  Coal 
Company,  a  body  corporate,  from  Palos,  a  point  on  de- 
fendant's railroad.  That  on  June  14,  1894,  plaintiff 
was  in  the  employ  of  the  Turner  Coal  Company.  De- 
fendant, on  said  day,  in  conducting  its  said  business  of 
transporting  coal,  did  switch  its  "empties"  and  coal 
cars  from  its  main  line  of  railroad  upon  a  spur  or  side- 
track of  defendant's  running  and  about  three  hundred 
feet  beyond  the  "tipple,"  used  for  loading  coal  cars 
with  coal  at  or  near  the  mines  of  the  Turner  Coal  Com- 
pany. It  was  plaintiff's  duty  to  be  and  remain  upon 
said  empties  and  coal  cars  while  they  were  being  switched 
for  loading  from  the  main  line  to  the  side-track,  and  it 
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was  plaintiff's  further  duty  to  apply  the  brakes  on  said 
empties  and  coal  cars  and  stop  them  under  the  tipple, 
where  they  were  loaded  with  coal.  That  on  said  day, 
while  plaintiff  was  in  the  discharge  of  his  duty  upon  the 
defendant's  cars,  being  switched  as  aforesaid,  plaintiff 
applied  the  brakes,  as  was  his  duty  to  do,  to  stop  said 
cars  at  the  tipple  ;  that  the  brake  plaintiff  attempted  to 
turn  was  defective,  and  instead  of  stopping  the  cars, 
hurled  plaintiff  from  the  car  upon  the  track,  and  the 
wheels  of  the  car  passed  over  plaintiff's  right  leg,  where- 
by he  lost  his  said  leg,  &c. ;  and  that  plaintiff's  injuries 
were  caused  by  the  negligence  of  defendant  having  and 
using  a  defective  brake. 

The  second,  third  and  seventh  counts  are  substantially 
the  same  in  their  allegations  as  is  the  first. 

The  fourth  count  of  the  complaint  avers  the  same  facts 
as  the  first  count  in  regard  to  defendant's  business  and 
plaintiff's  employment,  and  in  addition  avers  it  was 
plaintiff's  duty  to  be  and  remain,  with  the  knowledge 
and  consent  of  defendant,  upon  the  empties  or  coal  cars 
while  they  were  being  switched  for  loading  to  and  from 
its  main  line  to  and  upon  said  spur  or  side-track,  and  it 
was  his  duty  to  apply  the  brakes  on  said  empties,  caus- 
ing them  to  stop  at  or  near  the  tipple,  for  the  purpose  of 
loading  them  ;  that  while  in  the  discharge  of  his  duty  as 
aforesaid,  on  said  June  14,  1894,  he  applied  the  brakes 
and  attempted  to  stop  the  cars  at  or  near  said  tipple, 
when  said  brake  gave  way  and  hurled  plaintiff  on  the 
track,  and  the  wheels  of  one  of  the  cars  passed  over  him 
crushing  his  right  leg,  &c.,  to  his  damage,  &c.  Plaintiff 
avers  that  his  injuries  were  caused  by  the  negligence 
and  carelessness  of  the  agents  and  servants  of  defendant 
in  charge  and  control  of  said  train,  engine  and  cars,  in 
running  or  switching  the  said  car  with  the  defective 
brake  onto  the  spur  or  side-track  attached  to  a  car  upon 
which  plaintiff  was  when  the  defendant's  agents  well 
knew  and  were  informed  that  said  brake  was  defective 
before  attaching  it  to  the  car  plaintiff  was  on,  and  switch- 
ing it,  as  aforesaid. 

It  is  unnecessary  to  set  out  the  allegations  of  the  5 
and  6  counts.  The  defendant  demurred  to  the  1,  2  and 
3  and  7  counts  upon  the  following  grounds  :  (1.)  There 
are  no  allegations  in  said  complaint  which  aver  with 
sufficient  certainty  the  violation  by  the  defendant  of  any 
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duty  which  it  owed  plaintiff  in  the  premises.  (2.) 
There  are  no  facte  alleged  in  said  complaint  which  show 
that  the  defendant  owed  the  plaintiff  any  duty  in  the 
premises  which  it  violated.  These  demurrers  were  sus- 
tained. To  the  4  and  5  counts  the  defendant  demurred 
upon  the  ground,  that  there  are  no  allegations  in  said 
count  that  the  plaintiff  did  not  know  of  the  defect  in  the 
brake,  or  that  he  gave  information,  if  he  knew  it,  as  re- 
quired by  section  2590  of  the  Code.  The  court  sustained 
all  of  these  demurrers,  to  which  rulings  defendant 
separately  excepted;  and  the  plaintiff  declining  to 
plead  further,  judgment  was  rendered  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  rulings  of 
the  court  upon  the  pleadings,  to  which  exceptions  were 
reserved. 

J.J.  Altman  and  Wade  &  Vaitghan,  for  appellant. — 
The  court  erred  in  sustaining  the  demurrers  to  the 
complaint,  and  to  each  count  thereof.  "The  general 
rule  is  that  the  party  injuring  another  by  a  wrongful 
act  is  liable  for  all  the  direct  injury  consequent  thereto, 
although  it  may  not  have  been  contemplated  as  the  di- 
rect result."— 4.  O.S.R.R.Co.v.  Yarbrough,  63  Ala. 
241.  Each  of  the  counts  of  the  complaint  sets  forth  a 
substantial  cause  of  action.  The  plaintiff  could  have 
sued  either  the  Turner  Coal  Company  or  the  defendant 
in  this  case.  A  very  similar  case  to  this  is  the  case  of 
C.  B.  &  Q.  R.  Co.  V.  Clark,  38  Amer.  &  Eng.  R.  R.  Cas. 
192 ;  C.  &  N.  W.  R,  R.  Co.  v,  Dunkavy,  39  Amer.  & 
Eng.  R.  R.  Cases  392 ;  Spaulding  v.  Granite  Co.,  34  N. 
E.  Rep.  1134. 

Walkbr,  Porter  &  Walker,  contra. — ^There  was  no 
error  in  sustaining  the  demurrers  to  the  plaintiff's  com- 
plaint. None  of  the  counts  stated  a  cause  of  action 
against  the  defendant.  "One  who  avails  himself  of  a 
mere  license,  and  enters  upon  the  premises  of  another, 
has  no  right  to  require  of  the  owner,  that  he  keep  his 
premises  in  safe  condition ;  and  the  owner  in  such  cases, 
is  not  responsible  except  for  wanton  or  intentional 
injury."— ifcCawiey  v.  Tenn.  C,  I.  &  R.  R.  Co.,  93  Ala. 
356- 

2.  In  order  to  justify  a  recovery  under  section  2590  of 
the  Code  of  1886,  it  is  necessary  that  plaintiff  be  a  servant 
26 
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of  defendant,  and  this  fact  must  be  alleged  in  the  com- 
plaint.—Ga.  Pac,  R.  Co.  V.  Propst,  85  Ala.  203  ;H.  A.  & 
B.  R.  R.  Co.  V.  McDanul,  90  Ala.  64. 

HEAD,  J. — This  is  an  action  for  personal  injuries. 
It  is  very  clear  the  first  count  of  the  complaint  shows  no 
such  relation  between  the  plaintiff  and  defendant  as  im- 
posed liability  upon  the  defendant  for  the  injury  cona- 
plained  of.  The  plaintiff  was  in  the  employ  of  the 
Turner  Coal  Co.,  who  was  engaged  in  getting  and  ship- 
ping coal  on  the  line  of  the  defendant's  road.  There 
was  at  Palos,  where  the  Coal  Company  did  business,  a 
side  or  spur  track  against  which  was  the  Coal  Company's 
"tipple,"  used  for  loading  coal  into  the  cars.  The  de- 
fendant would  put  cars  on  this  side  track  near  the 
"tipple"  to  be  loaded.  On  the  occasion  of  the  injury 
the  plaintiff  was  riding  on  one  of  these  empty  cars,  a 
number  of  which  were  being  moved  on  the  side  tra<?k  to 
to  be  stopped  at  the  "tipple."  The  plaintiff  alleged 
that  it  was  his  duty  to  be  and  remain  upon  said  empty 
cars  while  they  were  being  switched,  and  to  apply 
brakes  to  stop  them  under  the  "tipple",  where  they  were 
to  be  loaded  with  coal ;  and  while  in  the  discharge  of 
this  duty  he  applied  the  brakes  and  that  the  brake  he 
attempted  to  turn  was  defective,  and  instead  of  stopping 
the  cars  hurled  him  upon  the  track  and  the  wheels 
passed  over  his  leg,  whereby  he  lost  his  leg.  The  duty 
of  the  plaintiff,  it  must  be  taken,  arose  out  of  his  con- 
tract with  his  employer,  for  there  is  no  allegation  that 
jthere  was  ever  any  agreement,  at  all,  with  the  defendant 
either  by  the  plaintiff  or  the  Coal  Company,  whereby  it 
became  plaintiff's  duty  to  be  and  remain  upon  the  cars 
and  apply  the  brakes,  and  there  is  nothing  in  the  count 
from  which  the  slightest  implication  could  arise  that  the 
defendant  agreed  on,  assented  to  or  even  knew  of  such 
an  arrangement  or  duty ;  and  for  aught  that  appears 
neither  the  defendant  nor  its  servants  knew  that  the 
plaintiff  was  upon  the  car  in  the  performance  of  any 
such  duties  at  the  time  of  the  injury.  If  it  be  supposed 
that  the  servants  saw  him  there,  there  is  nothing  alleged 
imposing  a  duty  upon  them  to  treat  him  otherwise  than  as 
a  trespasser.  When  the  plaintiff's  supposed  duty  to  be 
there  had  its  origin,  or  whether  he  had  ever  been  there 
before  the  occasion  of  his  injury  does  not  appear ;  in  fact 
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there  is  nothing  to  show  that  the  defendant  or  its  ser- 
vants knew,  or  ought  to  have  known,  anything  about 
the  plaintiff  or  his  relations  to  the  Coal  Company,  or  his 
duties  growing  out  of  those  relations.  He  was,  there- 
fore, in  no  position  to  complain   of  the   defective  brake. 

The  second,  third  and  seventh  counts  are  infected  with 
the  same  infirmities.  The  demurrers  to  these  counts 
were  properly  sustained.  There  were  several  amend- 
ments to  the  first  and  third  counts  made  on  a  separate 
paper  directing  the  insertion  of  certain  paragraphs 
between  certain  words  as  they  occur  in  the  original 
counts.  The  abstract  so  presents  the  original  counts 
that  it  is  impossible  for  us  to  know  where  these  inser- 
tions should  be  made.  We  cannot,  therefore,  consider 
these  amendments.  Those  amendments  which  are  re- 
quired to  be  added  at  the  end  of  the  first,  second,  third 
and  fourth  counts  may  be  considered,  but  in  doing  so  we 
find  so  far  as  the  first,  second  and  third  counts  are  con- 
cerned they  add  nothing  to  their  value. 

The  fourth  count,  like  the  first  three  shows  the  rela- 
tion of  the  plaintiff  to  the  defendant  was  that  of  a  stran- 
ger, but  there  are  allegations  which  raise  the  question 
whether  or  not  there  was  such  knowledge  and  consent  on 
the  part  of  the  defendant  as  implied  invitation  to  the 
plaintiff,  by  the  defendant,  in  the  latter's  interest,  in 
the  operation  of  its  business,  as  a  common  carrier,  as 
justified  the  plaintiff's  presence  upon  the  cars,  and  im- 
posed a  duty  on  the  defendant  to  furnish  to  him  reason- 
ably safe  appliances.  There  is  no  pretense  in  the  fourth 
count  that  the  plaintiff  was  in  the  employment  of  the  de- 
fendant, hence  that  count  can  have  no  reference  to  the  Em- 
ployer's Liability  Act ;  yet  the  only  ground  of  demurrer 
assigned  to  this  count  is  that  it  is  not  alleged  that  the 
plaintiff  did  not  know  of  the  defect  in  the  brake,  or  that  he 
gave  information  of  the  same,  if  he  knew  it,  as  required 
by  section  2590  of  the  Code.  It  is  obvious  that  this 
ground  of  demurrer  is  entirely  out  of  place.  The  court 
erred  in  sustaining  it. 

The  fifth  count  is  under  the  Employer's  Liability  Act, 
alleging  that  plaintiff  was  in  the  employ  of  defendant, 
and  counting  on  the  negligence  of  defendant's  servants 
having  the  management  of  the  engine  and  cars  in  run- 
ning and  switching  said  cars  with  a  defective  brake  on 
the  spur  or  side  track  where  the  plaintiff  was  engaged 
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in  the  performance  of  his  duties.  The  only  ground  of 
demurrer  assigned  to  this  count  is  that  above  noted 
to  the  fourth  count.  We  decided  long  ago  that  it  was 
unnecessary  for  the  plaintiff  to  negative  in  the  complaint 
that  he  had  knowledge  of  the  defect  or  negligence  caus- 
ing the  injury.  That  is  a  matter  of  contributory  negli- 
gence, which  must  be  brought  forward  by  plea. — Colum- 
bus iSc  Western  R'y.  Co,  v.  Bradford,  86  Ala.  673,  and 
authorities  there  cited. 

We  cannot  pass  upon  the  real  merits  of  the  fourth  and 
fifth  counts  for  the  want  of  grounds  of  demurrer  testing 
them. 

Reversed  and  remanded. 


Shahan  v.  Tethero. 

Statutory  Action  of  Ejectment. 

1.  Foreign  building  and  loan  associations;  executed  contract  not 
affected  by  non-compliance  with  statute ;  foreclosure  of  mortgage. — Where 
there  is  a  foreclosure  of  a  deed  of  trust  securing  a  loan  made  by  a 
foreign  building  and  loan  association,  and  a  conveyance  by  the  trustee 
to  said  association  as  the  purchaser  at  said  sale,  the  legal  title  to  the 
property  embraced  in  said  deed  of  trust  becomes  invested  in  the  asso- 
ciation, and  by  such  sale,  purchase  and  conveyance  the  contract 
evidenced  by  the  deed  of  trust  became  fully  executed  ;  and  as  a  conse- 
quence, if  said  deed  of  trust  was  originally  invalid,  by  reason  of  the 
association's  failure  to  comply  with  the  statute  in  depositing  securi- 
ties and  taking  out  a  license  (Acts,  1892-93,  p.  665),  such  infirmity 
can  not  avail  the  grantor  in  said  deed  of  trust  in  an  action  of 
ejectment,  subsequently  brought  by  him  against  the  association  for 
the  land  embraced  in  said  deed  and  purchased  by  it. 

2.  Deed  of  trust;  foreclosure  sale  not  invalidated  by  reason  of  trti«- 
tee^s  absence  therefrom  when  his  power  properly  delegated  to  another. — 
Where  a  deed  of  trust  given  to  secure  a  loan,  authorized  the  trustee, 
in  case  of  his  absence  or  disability,  to  delegate  his  powers  and  duties 
to  some  other  person  to  execute  the  trust,  and  in  the  absence  of  the 
trustee,  there  was  a  foreclosure  sale  under  the  deed,  conducted  by 
another  acting  under  power  from  the  trustee,  iind  the  trustee  after- 
wards executed  a  deed  to  the  purchaser  at  said  sale,  such  deed  from 
the  trustee  divested  the  legal  title  out  of  him  and  invested  it  in  the 
grantee  therein,  who  was  the  purchaser  at  said  sale,  without  reference 
to  the  absence  or  presence  of  the  trustee  at  the  sale. 
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Appeal  from  the  City  Court  of  Gadsden. 

Tried  before  the  Hon.  John  H.  Disqub. 

This  was  a  statutory  action  of  ejectment,  brought  by 
the  appellant  against  the  appellee,  to  recover  certain 
lands  specifically  described  in  the  complaint. 

The  plaintiflF,  W.  P.  Shahan,  borrowed  $3,000  from 
the  People's  Building,  Loan  &  Saving  Association,  a 
foreign  company  located  in  the  State  of  New  York,  and 
executed  a  deed  of  trust  on  the  lands  sued  for  to  a  trus- 
tee, E.  A.  Walton,  to  secure  the  payment  thereof,  to 
said  Association,  which  deed  bears  date  the  11th  Febru- 
ary, 1893.  The  company  had  been  doing  business  in 
this  State  prior  to  the  year  1893,  and  the  application  for 
the  loan,  secured  by  said  trust  deed  was  made  prior  to 
the  5th  day  of  February,  1893.  The  defendant  is  the 
tenant  of  the  association. 

It  was  shown,  that  after  default  in  the  mortgage  or 
deed  of  trust,  rendering  it  liable  to  foreclosure,  the 
trustee  therein,  proceeded,  strictly  in  accordance  with 
its  terms  therefor,  to  foreclose  the  same  by  advertisement 
and  sale  of  the  mortgaged  premises  ;  that  at  said  sale, 
the  Association  became  the  purchaser  of  the  property, 
at  and  for  the  sum  of  $2,000,  that  sum  being  the  highest 
and  best  bid  offered  for  the  same  ;  that  there  is  a  provision 
in  said  trust  deed,  which  authorized  the  Association, 
in  case  of  a  foreclosure,  to  become  a  purchaser  of  the 
land  at  the  sale  ;  that  the  trustee,  thereafter,  on  the  19th 
of  June,  1894,  executed  a  conveyance  of  the  premises  to 
the  Association  as  such  purchaser,  the  deed  reciting  the 
execution  of  said  mortgage,  default  in  the  payment  of 
the  debt  secured  thereby,  a  sale  thereunder  according  to 
its  provisions,  and  the  purchase  of  the  premises  by  the 
Association  ;  that  thereafter,  the  plaintiff  surrendered 
possession  of  the  lands  to  be  sold  to  said  Association,  as 
purchaser,  and  the  tenant  of  the  plaintiff,  the  defendant, 
attorned  to  the  Association  as  owner  of  the  land,  to 
which  attornment  the  plaintiff  assented.  Thereafter, 
the  defendant  rented  the  premises  from  the  purchaser, 
the  said  Association,  and  holds  possession  under  it. 

On  the  trial,  the  defendant  offered  in  evidence  the 
mortgage  of  the  plaintiff  and  wife  to  the  Peoples  Build- 
ing,Loan  &  Saving  Association,  and  the  deed  of  the  trustee 
in  the  mortgage  to  the  purchaser — said  Association — at 
the  foreclosure  sale.     The  plaintiff  objected  to  each 
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separately  as  offered,  on  the  ground,  that  the  said  Asso- 
ciation had  not  deposited  the  securities  as  required  by 
law ;  that  it  had  not  paid  the  license  required  by  law  ; 
and  as  to  the  deed,  another  objection,  that  the  sale 
under  the  mortgage  was  not  made  by  E.  A.  Walton, 
trustee.  The  objections  were  severally  overruled,  and 
the  deeds  admitted  in  evidence,  to  each  of  which  rulings 
plaintiff  separately  excepted. 

The  case  was  tried,  as  we  take  it — the  abstract  being 
silent, — on  the  plea  of  the  general  issue,  by  the  presid- 
ing judge,  a  jury  having  been  waived.  There  was  no 
conflict  in  the  evidence,  and  the  court  rendered  judg- 
ment in  favor  of  defendant,  to  which  the  plaintiff  excep- 
ted. 

The  plaintiff  appeals,  and  assigns  as  error  the  admis- 
sion of  these  deeds  and  the  rendering  of  judgment  in 
favor  of  defendant. 

Georgb  D.  Motley,  for  appellant. — The  Building  & 
Loan  Association  being  a  foreign  corporation  was  re- 
quired to  pay  the  license  and  deposit  securities  to  do 
business  in  this  State.— Acts,  1892-93,  p.  665.  This 
statute  being  prohibitory,  the  contract  was  void. — 
Robertson  v,  Hayes,  83  Ala.  290. 

2.  The  burden  of  proving  a  compliance  with  the 
statute  as  to  paying  license  and  depositing  securities 
was  on  the  defendant  in  this  case. — Atkins  v.  State^  60 
Ala.  45 ;  Rogers  v.  Brooks,  105  Ala.  549. 

3 .  Contracts  which  are  void  because  in  violation  of  a 
statute  or  against  public  policy  cannot  be  ratified  or  con- 
firmed by  subsequent  acts  or  agreements  of  the  parties. 
Moog  V.  Hannon,  93  Ala.  503 ;  Woods  v.  Armstrong j  54 
Ala.  152 ;  Robertson  v.  Hayes,  83  Ala.  291 ;  Petit  v.  Petit, 
32  Ala.  308. 

Amos  E.  Goodhue,  contra, — 1.  There  being  no  evi- 
dence showing  non-compliance  with  the  statute,  the  pre- 
sumption would  be  in  favor  of  a  compliance. — Nelms  v. 
Edinburgh  Amer.  L.  Mort.  Co,,  92  Ala.  157. 

2.  The  contract  in  this  case  was  an  executed  one  ;  the 
deed  of  trust  had  been  foreclosed ;  the  purchaser  at  the 
sale  had,  under  the  power,  been  let  into  possession.  In 
the  case  of  an  executed  contract,  the  mortgagor  cannot 
assail  its  validity  on  account  of  the  failure  of  the  mort- 
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gagee  to  comply  with  some  statutory  or  even  constitu- 
tional'pro vision. — Craddock  v,  Amer.  Freeh.  L.  M.  Co.^  88 
Ala.  282 ;  Gamble  v.  Caldwell,  98  Ala.  578 ;  Sherwood  v. 
AlviSy  83  Ala.  115 ;  Dudley  v.  Collier,  87  Ala.  431. 

HARALSON,  J. — ^The  statute  to  regulate  the  busi- 
ness of  building  and  loan  associations  in  this  State,  ap- 
proved February  7th,  1893,  (Acts,  1892-93,  p.  665),  re- 
quires such  associations  organized  in  other  States  and 
Territories,  to  deposit  certain  securities  with  the  State 
Treasurer,  in  trust  for  the  benefit  of  its  members  and 
creditors,  and  pay  a  license  tax  of  $200  a  year,  as  a  con- 
dition to  doing  business  in  the  State.  The  act,  by  its 
terms,  went  into  effect  immediately  after  its  approval. 

1.  By  repeated  decisions  of  this  court,  it  may  be 
stated,  that  by  the  sale  under  the  power  in  the  deed  of 
trust,  under  which  the  People's  Building,  Loan&  Saving 
•Association  of  New  York,  claims  the  property  sued  for, 
and  the  conveyance  by  the  trustee  therein  to  said  Asso- 
ciation as  purchaser,  the  legal  title  invested  in  said 
trustee,  by  the  plaintiff,  the  grantor  therein,  became  di- 
vested out  of  him  and  invested  in  the  said  Association  ; 
and  that  by  this  sale,  purchase  and  conveyance,  the  con- 
tract evidenced  by  the  said  deed  of  trust,  became  fully 
executed,  in  a  manner  and  to  the  extent  that  if  the  trust 
deed  had  originally  been  invalid  by  reason  of  the  failure 
of  the  Association,  a  foreign  corporation,  to  comply  with 
the  law  in  respect  to  depositing  the  securities  and  taking 
out  the  license  as  required  by  statute,  that  infirmity 
could  not  have  availed  the  plaintiff  below  in  this  action. 
The  legal  title,  without  which  he  could  not  recover,  was 
not  in  him. — Sherwood  v,  Alvis,  83  Ala.  115  ;  Dudley  v. 
Collier,  87  Ala.  431 ;  Craddock  v,A.F.  L,  M.  Co,,  88  Ala. 
282  ;  Long  v,  G.  P.  R.  Co.,  91  Ala.  522 ;  Gamble  v.  Cald- 
well, 98  Ala.  578 ;  Thornhill  v.  O'Rear,  108  Ala.  299. 

2.  The  fact  that  Walton,  the  trustee,  was  not  present 
at  the  foreclosure  sale,  can  make  no  difference.  M.  D. 
Sibert,  acting  under  power  from  the  trustee,  conducted 
the  sale,  and  the  Association  was  represented  by  Good- 
hue &  Sibert,  its  attorneys.  The  deed  of  trust  contained 
the  stipulation,  that  in  case  of  the  absence  or  other  dis- 
ability of  the  trustee,  he  was  authorized  and  empowered 
to  assign  and  delegate  his  powers  and  duties  to  some 
other  person  to  execute  the  trust ;  and,  without  reference 
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to  such  appointment,  after  the  sale  had  been  made,  the 
trustee,  in  approval  thereof,  executed  the  deed,  which, 
divested  the  legal  title  out  of  him  and  invested  it  in  the 
grantee  in  his  deed. — Gamble  v.  Caldwellj  98  Ala.  578, 
supra. 

There  is  no  error  in  the  record  and  the  judgment  of 
the  court  below  is  aflSrmed. 

Affirmed. 


Boylston  v.  Rankin  &  Co. 

Contest  of  Claim  of  Exemptions, 

1.  Contest  of  exemption  \  time  of  iiling  claim  \  in  time  if  before  sale. 
Under  the  provisions  of  the  statute  (Code  of  1886,  ^  2580,  2531),  re-* 
quiring  that  a  claim  of  exemptions  must  be  filed  after  levy  of  process 
upon  the  property  claimed,  a  claim  of  exemptions  is  in  time  if  filed 
any  time  before  the  sale  under  the  levy. 

2.  Same ;  «awe ;  delay  in  filing  claim  pending  trial  of  right  of  property 
is  not  a  waiver y  if  claim  is  interposed  before  sale. — Where,  upon  the  levy 
of  an  execution  upon  personal  property,  a  third  party  institutes  a 
statutory  trial  of  the  right  to  said  property,  which  resulted  in  a  judg- 
ment for  the  plaintiff  in  execution,  holding  the  property  subject  to 
the  levy  under  said  execution,  and  the  defendant  in  execution,  after 
judgment  in  the  claim  suit,  but  before  a  sale  thereof,  claims  the 
property  levied  upon  as  exempt  to  him,  such  claim  of  exemption 
does  not  come  too  late ;  and  this  is  true  notwithstanding  the  fact  that 
more  than  three  years  intervened  after  the  levy  of  the  original  execu- 
tion before  the  claim  of  exemption  was  interposed.  Having  been 
interposed  before  a  sale,  the  claim  was  not  too  late,  and  the  right  to 
claim  said  property  as  exempt  was  not  waived  by  reason  of  such  delay. 

8.  Same;  estoppel  by  defendant  in  execution  to  interpose  claim  of  «x- 
emption;  statutory  trial  of  the  right  to  property. — Where,  after  the  levy 
of  an  execution  upon  property  as  belonging  to  the  defendant  in  exe- 
cution, there  is  instituted  by  a  third  party  a  statutory  trial  of  the 
right  to  the  property  so  levied  upon,  the  fact  that  the  defendant  in 
execution  testified  in  said  claim  suit  that  the  property  levied  upon 
was  not  his,  but  belonged  to  the  claimant,  does  not  estop  him,  upon 
judgment  being  rendered  in  the  claim  suit  declaring  the  property 
liable  to  the  satisfaction  of  the  execution,  from  asserting  his  claim  of 
exemption  in  the  property  levied  upon,  at  any  time  prior  to  the  sale 
thereunder. 

4.    Same;  judgment  in  claim  suit  instituted  after  levy  of  execution  no 
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bar  to  claim  of  exemption, — Where,  after  the  levy  of  an  execution 
upon  property  as  belonging  to  the  defendant,  there  is  instituted  by  a 
third  party  a  statutory  trial  of  the  right  to  the  property  levied  upon, 
and  judgment  is  rendered  in  favor  of  the  plaintiff  in  execution,  the 
Judgment  in  such  claim  suit  is  not  conclusive  upon  the  defendant  in 
execution  as  to  his  right  to  claim  exemptions,  and  is  no  bar  to  the 
assertion  of  such  right ;  the  defendant  in  execution  not  being  a  pai*ty 
to  the  claim  suit. 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  Thos.  R.  Roulhao. 

Rankin  &  Co.,  the  appellees,  recovered  a  judgment  \n 
the  circuit  court  of  Barbour  county  on  the  23d  of  Novem- 
ber, 1886,  against  the  appellant,  J.  C.  Boylston,  and  an 
execution  on  the  judgment  was  levied  by  the  sheriff  of 
Colbert  county  on  the  30th  day  of  July,  1887,  on  ten 
shares  of  stock  in  the  Sheffield  &  Tuscumbia  Street  Rail- 
way Co.,  of  the  face  value  of  $60  per  share,  which  were 
on  the  books  of  the  Sheffield  A  Tuscumbia  Street  Rail- 
way Co.  in  the  name  of  J.  C.  Boylston,  and  on  which 
35  per  cent!  of  the  face  value  had  been  paid.  No  certi- 
ficates of  stock  had  been  issued.  At  the  time  this  levy 
was  made,  Walter  S.  White  interposed  a  claim  to  the 
ten  shares  of  stock  and  instituted  a  trial  of  the  right  of 
property,  contending  that  he  had  requested  J.  C.  Boyl- 
ston to  subscribe  for  the  stock  for  him ;  that  Boylston 
owed  him  and  he  told  Boylston  to  pay  the  money  on  the 
stock  subscription  and  that  he  would  allow  him  credit 
for  the  money  thus  paid  on  a  settlement.  On  the  trial 
of  the  claim  suit  J.  C.  Boylston  was  a  witness  for  White, 
and  testified  that  he  subscribed  for  the  stock  for  White 
and  paid  the  first  assessment  out  of  the  money  he  had 
brought  to  Sheffield  to  pay  to  White  ;  that  he  regarded 
the  property  as  belonging  to  White.  After  hearing  all 
the  evidence  in  the  said  claim  suit,  the  court  in  March, 
1890,  held  that  the  ten  shares  of  stock  standing  in  Boy  1- 
ston's  name  on  the  books  of  the  company  were  liable  to 
the  execution  issued  on  the  judgment  against  him,  and 
on  appeal  to  this  court  the  judgment  in  the  claim  suit 
was  affirmed  on  June  19,  1890. 

The  ten  shares  of  stock  having  been  delivered  to  the 
sheriff,  he  advertised  it  for  sale  to  satisfy  the  execution 
in  favor  of  Rankin  &  Co.  A  few  days  before  the  stock 
was  to  have  been  sold  by  the  sheriff,  to- wit,  on  August 
9,  1890,  J,  C,  Boylston  interposed  a  claim  of  exemption 
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to  it,  and  afterwards,  on  the  15th  day  of  August,  1890, 
within  the  time  required  by  law,  Rankin  &  Co.,  the 
plaintiffs  in  execution,  filed  a  contest  of  the  claim  of 
exemption.  The  grounds  of  this  contest  are  sufficiently 
stated  in  the  opinion. 

Boylston,  the  claimant  of  exemption,  moved  the  court 
to  strike  the  grounds  of  contest  from  the  file,  upon  the 
ground  that  they  presented  no  reason  why  the  claim  of 
exemption  should  not  be  allowed.  This  motion  was 
overruled,  and  the  claimant  duly  excepted.  On  the 
trial  of  the  issues  presented,  the  facts  were  disclosed  as 
above  stated. 

Upon  the  hearing  of  all  the  evidence,  the  court  dis- 
allowed the  claim  of  exemption,  and  rendered  judgment 
against  the  claimant.  To  this  ruling  and  judgment  of 
the  court  the  claimant  of  the  exemption  duly  excepted. 
Said  claimant  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

Kirk  &  Almon,  for  appellants. — 1.  The  court  erred 
in  not  striking  out,  upon  motion  of  the  appellant,  the 
first  and  second  grounds  of  contest.  The  statute  does 
does  not  authorize  a  contest  of  the  claim  of  exemptions 
upon  such  grounds.— Code  of  1886,  §§  2520,  2521 ;  Lcin- 
kauff  V.  Munter,  76  Ala.  197;  Kolsky  v,  Loveman,  97 
Ala.  544. 

2.  The  court  erred  in  refusing  to  strike  out  the  third 
ground  of  the  amended  contest.  There  is  nothing  in 
that  ground  of  the  contest  tending  to  show  that  the 
property  claimed  was  not  exempt. — Leinkauffv.  MunUr^ 
76  Ala.  197  ;  Kolsky  v.  Lovemariy  97  Ala.  544  ;  Munter  v. 
Leinkauff,  78  Ala.  546;  Apfel  v.  Crane,  83  Ala.  314; 
Snodgrass  v,  Caldwell,  90  Ala.  322. 

J.  B.  Moore  and  James  Jackson,  contra, — ^The  right 
of  exemption  can  not  be  asserted  so  as  to  affect  a  valid 
lien. — Boylsv.  Shulman,  59  Ala.  566;  Scaife  v.  Argall^ 
74  Ala.  473  ;  Lyons  v.  Connor,  57  Ala,  181 ;  Blum  v. 
Carter,  63  Ala.  235 ;  Newbold  v.  Smart,  67  Ala.  326. 

2.  The  claim  of  exemption  on  the  part  of  the  appel- 
lant came  too  late.  He  waited  until  after  the  property 
had  been  condemned  to  the  satisfaction  of  appellee's 
execution    by  the  judgment  of   the  circuit  court,  and 
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aflSnned  by  the  Supreme  Court.  This  case  was  much 
like  the  cases  of  Randolph  v.  Little^  62  Ala.  396  ;  Todd  v. 
McCravey,  77  Ala.  468;  Sherry  v.  Brown,  66  Ala.  51. 

3.  The  finding  of  the  jury  against  the  claimant  was  a 
oondermnation  of  the  property  to  the  satisfaction  of  ap- 
pellee's execution. —  WilHarns  v.  Jones,  2  Ala.  314  ;  Sea- 
mans  v.  White,  8  Ala.  656 ;  Gray  v.  Raiborn,  53  Ala. 
40 ;   Tovmsend  v.  Brooks,  76  Ala.  308. 

BRICKELL,  C.  J. — ^This  was  a  claim  of  exemption 
from  liability  to  sale  under  execution  of  ten  shares  of 
the  capital  stock  of  the  SheflBeld  &  Tuscumbia  Railway 
Company,  in  which  the  appellant  was  the  claimant,  and 
the  appellees  were  the  contestants.  The  trial  was  had 
in  the  court  below,  by  consent  of  the  parties,  without 
the  intervention  of  a  jury. 

The  causes  of  contest  assigned  by  the  appellees,  are 
drawn  to  an  unusual,  if  not  unnecessary  length,  but 
when  analyzed,  and  read  in  connection  with  the  argu- 
ment of  counsel  in  support  of  them,  they  are  readily 
resolvable  into  three  separate,  distinctive  causes,  it  is 
convenient  to  consider  in  the  order  in  which  we  enumer- 
ate them.  The  first  is,  that  as  more  than  three  years 
intervened  after  the  levy  of  the  original  execution,  be- 
fore the  claim  of  exemption  was  interposed,  the  claim 
came  too  late,  and  must  be  regarded  as  having  been 
waived.  The  second  is,  that  the  appellant  is  estopped 
from  asserting  the  claim  ;  the  estoppel  arising  from  the 
fact,  that  on  a  trial  of  the  right  of  property  in  and  to 
the  stock,  had  by  and  between  the  appellees  as  execution 
creditors,  and  one  White  as  claimant,  the  appellant  as  a 
witness  for  the  claimant,  had  testified  that  though  the 
stock  on  the  books  of  the  company  was  standing  in  his 
name  as  the  sole  owner  thereof,  his  title  was  but  nomi- 
nal ;  the  real,  beneficial  interest  residing  in  the  claim- 
ant. The  third  is,  that  the  judgment  rendered  on  the 
trial  of  the  right  of  property,  declaring  the  stock  was 
liable  to  the  satisfaction  of  the  execution,  is  a  bar  to  the 
claim  of  exemption. 

1.  The  statutes  under  which  the  proceedings  were  had, 
in  express  terms  limit  the  time  within  which  the  claim 
of  exemption,  and  the  contest  of  the  validity  of  the 
claim,  must  be  filed.  The  claim  must  be  filed  after  the 
levy,  and  thereafter,  may  be  filed  at  any  time  before  the 
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sale.— Code  of  1886,  §§  2520,  2521.  There  was  no  other 
provision  which  would  have  been  in  accord  with  the 
constitution,  for  it  is  the  right  or  privilege  of  exemp- 
tion not  from  levy,  but  *'from  sale  on  execution,  or 
other  process  of  any  court,"  the  constitution  creates  and 
confers.  The  shares  of  stock  in  a  private  corporation, 
the  statutes  subject  to  levy  and  sale  under  execution  or 
attachment  against  the  shareholder,  as  if  they  were  visi- 
ble, tangible  chattels.  When  the  levy  of  the  original 
execution  was  made,  and  White  made  aflftdavit  and  gave 
bond  for  the  trial  of  the  right  of  property,  the  sheriff 
lost  all  custody  and  control  of  the  stock  ;  it  passed  into 
the  custody  of  the  court  in  which  the  trial  of  the  right 
of  property  was  pending,  and  until  the  trial,  or  the  pro- 
ceedings for  the  trial  were  determined,  there  could  not 
be  a  sale,  or  the  issue  of  any  process  for  the  sale  of  the 
stock. — Dollins  v.  Lindsey^  89  Ala.  217  ;  Williams  v,  Dis- 
mukeSy  106  Ala.  402.  Until  there  was  the  issue  of  such 
process  by  which  a  sale  could  have  been  effected,  the 
claim  of  exemption  could  not  be  interposed.  Having 
been  interposed  before  a  sale,  the  claim  was  not  too 
late ;  it  was  within  the  limitation  of  time  the  statute 
prescribes. 

2.  An  eiTor  pervading  the  second  ground  of  contest, 
lies  in  the  theory,  that  the  contest  involves  an  inquiry 
into  the  nature  of  the  title  or  ownership  the  claimant 
may  have  in  the  property  on  which  the  levy  is  made. 
The  levy  of  the  process,  was  an  admission,  an  assertion 
by  the  plaintiff  therein,  that  the  defendant  had  in  the 
property  an  ownership  or  interest,  the  subject  of  levy 
and  sale.  This  is  the  foundation  fact  on  which  the 
legality  of  the  levy,  and  all  of  right  the  plaintiff  could 
assert,  depends ;  and  he  could  not  be  heard  to  gainsay 
it. — Leinkauff  V,  Munter,  76  Ala.  194  ;  KoUky  v.  Loveman^ 
97  Ala.  543  ;  Kennedy  v.  First  National  Bank  of  Tusca- 
loosa y  107  Ala.  170.  Nor  is  there  soundness  in  the 
theory  outlined,  rather  than  distinctly  expressed,  in  the 
argument  of  counsel  for  the  appellees,  that  a  debtor  may 
have  a  right  or  interest  in  personal  property  a  creditor 
can  reach  and  subject,  and  yet  not  a  right  or  interest 
from  which  the  debtor  is  entitled  to  claim  exemption. 
The  right  of  exemption  of  personal  property  coexists 
and  is  coextensive  with  the  right  of  the  creditor  to  reach 
and  subject,  except  in  the  cases  specially  saved  from  the 

Vol.  U4. 


Digitized  by  VjOOQ IC 


I886.J  OF  ALABAMA.  il8 

[Boylston  v.  Rankin  <Sk  Co.] 

operation  of  the  exemption.  The  two  are  conjoined, 
and  there  can  be  no  separation  of  them. — Sannoner  v. 
King,  49  Ark.  299 ;  s.  c.  4  Am.  St.  Rep.  49. 

Nor  is  there  any  room  for  the  application  of  the  doc- 
trine of  estoppel  as  to  the  appellant.  The  statements  or 
conduct  of  a  party,  do  not  operate  an  estoppel  in  favor 
of  another  party,  who  was  not  influenced  by  them,  and 
who  would  not  suffer  injury  if  there  was  contradictiou 
of  them. — Leinkauff  v.  Munter,  76  Ala.  194.  There  was 
no  action  of  the  appellees  induced  by  the  testimony 
given  by  the  appellant  on  the  trial  of  the  right  of  prop- 
erty. The  trial  had  its  origin  in  the  levy  on  the  stock 
as  the  property  of  the  appellant — the  levy  being  induced 
by  the  fact,  that  on  the  books  of  the  company  the  stock 
was  standing  in  his  name  as  owner.  When  on  the  trial 
he  disaTowed  ownership,  and  testified  that  the  real, 
beneficial  ownership  resided  in  White,  the  appellee  dis- 
regarded the  disavowal  and  testimony,  and  proceeded  in 
the  prosecution  of  the  trial.  True,  if  they  had  not 
notice,  prior  to  the  levy,  of  the  equity  asserted  to  reside 
in  White,  under  the  statute,  they  acquired  rights  which 
were  entitled  to  precedence  of  that  equity.  But  this 
does  not  tend  to  show  any  element  of  estoppel  in  the 
statements,  representations,  or  acts  of  the  appellant,  nor 
reliance  upon  them  by  the  appellee.  When  reduced  to 
its  last  analysis,  the  logic  of  the  situation  is,  that  what- 
ever of  estoppel  is  to  be  applied,  must  be  applied  not  to 
the  appellant,  but  to  the  appellees.  They  are  asserting, 
and  in  this  proceeding  can  assert,  no  other  right  or  title 
than  that  which  is  consequential,  or  derivative,  from  a 
legal  title  to  the  stock,  residing  in  the  appellant ;  and 
for  their  own  uses,  for  their  own  benefit,  uiio  flatiiy  they 
cannot  be  heard  to  claim  that  title,  and  to  impeach  it,  so 
far  as  the  appellant  is  entitled  to  corresponding  and  re- 
sultant rights  and  benefits.  In  the  terse  language  of 
Stone,  C.  J.,  in  Leinkauff  v.  Munter,  76  Ala.  194,  stipra^ 
if  this  were  not  true,  we  would  have  the  anomalous 
situation  "of  one  estopped  from  denying  the  fundamen- 
tal fact  on  which  his  claim  rests ;  his  adversary,  from 
asserting  the  truth  of  the  same  fundamental  fact."  The 
stock,  the  property  of  the  appellant,  for  the  purpose  of 
making  it  liable  for  his  debts,  but  not  his  property,  to 
enable  him  to  claim  exemption  therein.  Suppose  there 
was  inconsistency  between  the  testimony  given  by  the 
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appellant  on  the  trial  of  the  right  of  property,  and  the 
claim  of  exemption — suppose  that  fraud,  actual  fraud  on 
his  creditors  could  be  imputed,  (and  in  view  of  the  facts 
found  in  the  record,  inconsistency  or  fraud  cannot  be 
imputed,  unless  it  can  be  imputed  to  any  and  every  em- 
barrassed debtor  who,  in  the  course  of  transacting  busi- 
ness, comes  into  the  possession  and  control  of  personal 
property,  impressed  with  a  trust  for  the  use  of  another), 
every  fact  remains  entitling  the  appellant  to  claim  the 
exemption.  He  was  a  resident  of  the  State  when  the 
the  transaction  occurred,  and  the  residence  was  con- 
tinuous to  the  trial  in  the  court  below ;  and  residence  is 
the  only  personal  qualification  the  constitution  declares 
and  prescribes.  In  Pinkus  v.  Bamberger,  99  Ala.  266, 
where  there  was  much  of  evidence  having  a  tendency 
to  show  that  Pinkus,  the  claimant  of  the  exemption,  had 
perpetrated  frauds  on  his  creditors,  it  was  said  by 
Stone,  C.  J.:  *'We  hold,  however,  that  on  the  issue 
presented  by  this  record  such  inquiry  was  wholly  imma- 
terial, except  to  the  extent,  if  any,  it  showed  that  Pinkus 
had  moneys  or  other  effects,  which  he  failed  to  discover 
in  his  inventory.  No  matter  how  fraudulent  his  conduct 
and  intentions  may  have  been,  if  he  was  a  resident  of 
Alabama,  he  was  entitled  to  have  set  apart  to  him,  as 
exempt  from  his  debts,  one  thousand  dollars  in  value  of 
his  personal  property,  to  be  selected  by  him." 

3.  The  aflSrmative  allegation  the  statute  required  the 
appellees  to  propound  on  the  trial  of  the  right  of  prop- 
erty, was,  that  the  stock  was  the  property  of  the  appel- 
lant and  liable  to  the  satisfaction  of  the  execution. — 
Code  of  1886,  §  3005.  The  allegation  involved  a  nega- 
tion  of  the  claim  White  asserted,  as  well  as  the  assertion 
of  title  in  the  appellant,  from  which  resulted  liability  to 
the  satisfaction  of  the  execution.  This  was  an  issue  be- 
tween the  appellees  and  White,  to  which  the  appellant 
was  not  a  party,  and  on  the  trial  of  which  he  could  not 
have  intervened  to  assert  a  claim  of  exemption.  The 
judgment  of  dondemnation  rendered  on  the  trial  of  the 
issue,  was  conclusive  as  between  White  and  the  appel- 
lees, that  the  stock  was  the  property  of  the  appellant, 
subject  or  liable  to  the  satisfaction  of  the  execution. 
But  as  to  the  appellant,  it  had  in  it  no  element  of  con- 
clusiveness, because  he  was  not  a  party  to  the  suit  in 
which  it  was  rendered,  and  in  no  event  a  bar  to  a  claim 
Vol.  114. 
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of  exemption.  Nat  a  bar,  because  in  that  proceeding 
the  claim  could .  not  have  been  asserted ;  not  a  bar, 
because  the  statutes  and  constitution  contemplate,  that 
the  claim  of  exemption  may  be  interposed  at  any  time 
before  a  sale  of  the  property. 

The  result  of  the  foregoing  views,  is,  that  the  causes 
of  contest  were  not  well  assigned,  and  the  court  below 
erred  in  refusing  to  strike  them  out,  on  the  motion  of 
the  appellant.  The  bill  of  exceptions  purports  to  con- 
tain all  the  evidence ;  the  uncontroverted  evidence  sup- 
ports the  claim  of  exemption,  and  the  judgment  of  the 
court  below,  disallowing  it,  is  erroneous. 

The  judgment  of  the  court  below  must  be  reversed,  a 
judgment  here  rendered  allowing  the  claim  of  exemp- 
tion, and  the  appellees  must  pay  the  costs  in  this  court 
and  in  the  court  below. 

Reversed  and  rendered. 


Baker  v.  Troy  Compress  Co.  (^  ««( 

Action  of  Trover. 

1.  General  affirmative  charge  improper  ivhen  evidence  is  circumstan- 
tial.—Where  the  evidence  adduced  on  a  trial  of  a  case  is  cii-cumstan- 
tial,  the  general  affirmative  charge  cannot  be  given  for  either  party. 

2.  Action  of  trover;  can  be  maintained  by  the  owner  or  bailee. — ^An 
action  of  trover  can  be  maintained  either  by  the  owner  or  bailee  of 
the  property  alleged  to  have  been  converted,  and,  therefore,  when 
the  subject  matter  of  the  suit  is  property  which  was  deposited  in 
plaintiff's  warehouse,  it  is  immaterial,  as  to  the  plaintiff's  mainten- 
ance of  the  suit,  whether  he  had  become  the  purchaser  of  the  property, 
or  was  the  bailee  of  its  owner. 

3.  Warehouseman  ;  not  necessary  that  his  receipt  should  be  Indorsed  to 
him  in  order  to  pass  title. — Where  a  warehouseman  has  given  a  receipt 
for  a  bale  of  cotton  which  is  stored  in  his  warehouse,  and  he  after- 
wards buys  it,  it  is  not  necessary  that  such  receipt  should  be  indorsed 
to  him,  in  order  to  pass  the  title  to  the  cotton. 

4.  Action  of  trover  by  warehouseman-,  evidence  of  business  custom 
admissible.— In  an  action  of  trover  by  a  warehouseman  against  a  com- 
press company,  for  the  alleged  convei'sion  of  cotton  which  had  been 
delivered  by  the  plaintiff  to  the  defendant,  evidence  of  a  business 
system  prevailing  between  the  parties  in  reference  to  the  delivery  of 
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cotton  out  of  the  warehouse  to  the  compress,  is  admissible  to  explain 
the  acts  of  the  parties'  agents  in  the  matter  of  the  delivery  of  the 
cotton  in  controversy. 

5.  Warehouse  receipts  admissible  in  evidenee. — ^In  an  action  of  trover 
by  a  warehouseman  against  a  compress  company  for  the  conversion 
of  cotton,  plaintiff's  receipt  for  the  cotton  which  was  stored  in  his 
warehouse,  and  which  he  testifies  he  afterwards  bought,  is  admissible 
in  evidence  as  a  muniment  of  his  title. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  R.  Tyson. 

This  was  an  action  of  trover  brought  by  the  appel- 
lant, E.  A.  Baker,  against  the  appellee,  the  Troy  Com- 
press Company,  to  recover  damages  for  the  alleged 
conversion  by  defendant  of  a  bale  of  cotton. 

The  evidence  for  the  plaintiff  tended  to  show  that  he 
was  the  proprietor  of  the  Southern  Warehouse  in  the 
city  of  Troy,  Alabama,  in  the  fall  of  1893  ;  that  the  bale 
of  cotton  was  brought  to  said  warehouse  for  which  a 
receipt  was  given ;  and  that  after  giving  this  receipt, 
the  plaintiff  purchased  this  bale  of  cotton,  and  took  the 
receipt  therefor,  and  that  this  cotton  was  marked  **P. 
36,"  which  was  on  the  head  of  the  bale,  and  it  was 
marked  with  a  shipping  mark  *'E.  U.  F."  The  evi- 
dence for  the  plaintiff  further  tended  to  show  that  this 
bale  of  cotton,  thus  marked,  was  shipped  out  of  the 
warehouse  to  the  compress  of  the  defendant ;  that  he 
gave  a  compress  receipt  to  the  drayman  who  hauled  the 
cotton,  and  that  upon  his  return,  the  drayman  handed 
the  receipt  back  to  him,  signed  and  punched  by  the 
agent  of  the  defendant ;  and  that  the  said  bale  of  cotton 
was  shipped  out  of  the  warehouse  together  with  several 
other  bales.  One  of  the  witnesses  testified  that  he  was 
employed  by  the  defendant  company  at  its  compress 
during  the  fall  of  1892  ;  that  his  business  was  to  receive 
cotton  ;  and  upon  witness  being  shown  the  receipt  given 
by  the  defendant  company,  which  was  held  by  the  plain- 
tiff, reciting  that  the  defendant  had  received  from  the 
plaintiff  two  bales  of  cotton  marked  "E.  U.  F.,"  the 
witness  testified  that  he  signed  said  receipt  while  receiv- 
ing cotton  at  the  compress,  and  that  each  hole  punched 
in  the  receipt  indicated  that  one  bale  of  cotton  had  been 
received. 

The  bill  of  exceptions  recites  that  *  'the  plaintiff  [as  a 
witness]  offered  to  testify  as  to  what  was  the  custom  of 
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cotton  brokers  and  warehousemen  in  Troy,  as  to  shipping 
and  checking  up  the  cotton  the  brokers  shipped  from  the 
warehouses.  The  defendant  objected  to  this  evidence, 
the  court  sustained  the  objection,  and  the  defendant 
duly  and  legally  excepted."  The  plaintiff  testified  that 
one  of  the  cotton  broker's  agents  had  checked  up  for  the 
lot  of  cotton  shipped  as  above  referred  to,  and  he,  the 
plaintiflf,  had  the  compress  receipts  left  over;  that 
after  said  bale  of  cotton  had  been  shipped,  he  went  to 
the  compress  and  looked  for  it,  but  could  not  find  it ; 
that  he  demanded  it  of  the  superintendent  of  the  defend- 
ant's compress,  who  told  him  that  he  did  not  have  and 
never  had  been  in  possession  of  the  bale  of  cotton  in 
controversy.  Thereupon  the  plaintiff  offered  in  evi- 
dence the  warehouse  receipt  and  the  compress  receipt 
above  referred  to ;  but  the  defendant  objected  to  the 
introduction  of  each  of  these  receipts  in  evidence.  The 
court  sustained  each  of  the  objections,  and  the  plaintiff 
separately  excepted. 

Upon  the  introduction  of  all  the  evidence  the  court, 
at  the  request  of  the  defendant  in  writing,  gave  the 
general  affirmative  charge  in  its  behalf,  and  refused  to 
give  a  similar  charge  requested  by  the  plaintiff  in  his 
behalf.  To  each  of  these  rulings  the  plaintiff  separately 
excepted. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  rulings  of 
the  court  to  which  exceptions  were  reserved. 

D.  A.  Baker,  for  appellant. — "The  true  and  appro- 
priate office  of  a  usage  or  custom  is,  to  interpret  the 
otherwise  indeterminate  intention  of  the  parties,'*  Ac, 
*'and  acts  of  a  doubtful  or  equivocal  character." — M.  & 
E.  R.  R.  Co.  V.  Kolb,  73  Ala.  396. 

The  warehouse  receipt  should  have  been  admitted 
as  evidence,  which  would  have  shown,  not  only  title, 
but  that  plaintiff  was  at  least  a  bailee  for  hire,  and  had 
such  an  interest  in  the  cotton,  as  would  justify  this 
action  and  a  recovery  on  it. — Booker  v.  Jones,  55  Ala. 
266. 

R.  L.  Harmon,  contra, 

HEAD,  J. — ^The  evidence  was  sufficient  to  require  the 
27 
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case  to  go  to  the  jury  to  determine  whether  or  not  the 
particular  bale  of  cotton  claimed  by  plaintiff  was,  by 
mistake,  delivered  out  of  plaintiff's  warehouse  to  the 
defendant,  and  by  it  wrongfully  converted.  The  evi- 
dence was  circumstantial,  and  the  general  charge  could 
not  have  been  properly  given  for  either  party. 

If  there  was  such  a  conversion  by  defendant,  the 
plaintiff  was  not  then  the  owner  of  the  bale  of  cotton, 
he  was  at  least  a  bailee  of  the  owner  and  entitled  to 
maintain  the  action  by  reason  thereof.  The  cotton  be- 
ing in  his  possession  (if  such  was  the  fact^  the  indorse- 
ment of  the  warehouse  receipt  was  immaterial,  whether, 
at  the  time  of  the  conversion,  he  was  owner,  by  virtue 
of  the  alleged  purchase,  or  bailee  merely.  It  was  not 
necessary  for  him  to  have  his  own  receipt  indorsed  to 
him  on  a  purchase  by  him  of  the  cotton,  in  order  to 
pass  to  him  the  title. 

We  think  it  was  permissible  to  plaintiff  to  show  the 
prevailing  business  system  between  his  warehouse  and 
the  compress  company,  in  reference  to  the  delivery  of 
cotton  out  of  the  warehouse  to  the  compress,  in  so  far  as 
it  shed  light  on,  or  explained,  the  acts  of  plaintiff's  and 
defendant's  agents  and  servants,  disclosed  by  the  evi- 
dence, in  the  matter  of  delivery  vel  non  of  the  particular 
bale  of  cotton  in  controversy.  Some  of  that  character 
of  evidence  was  admitted  without  objection.  The  offer, 
however,  to  prove  what  the  custom  of  the  cotton  brokers 
and  warehousemen  was  as  to  shipping  and  checking  up 
for  the  cotton  that  the  brokers  shipped  from  the  ware- 
house is  stated  too  generally  in  the  bill  of  exceptions  to 
enable  us  to  say  whether  it  would  have  elicited  compe- 
tent testimony  or  not.  We  do  not  know,  from  such  a 
statement,  what  facts  the  plaintiff  proposed  to  prove, 
and  the  court  committed  no  error  in  sustaining  the 
objection. 

The  warehouse  receipt  was  competent,  in  connection 
with  plaintiff's  evidence,  as  a  muniment  of  his  alleged 
title  to  the  cotton,  and  ought  to  have  been  admitted. 

Reversed  and  remanded. 
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Rovelsky  v.  Scheuer. 

Bill  in  Equity  for  Specific  Performance   of  Contract  for 

Sale  of  Land. 

1.  Specific  performance  of  contract  of  sale;  parol  authority  to  agent. — 
Where,  under  parol  authorization,  an  agent  makes  a  sale  of  land, 
and  there  is  payment  of  the  purchase  money  and  a  surrender  of  the 
possession  to  the  purchaser,  the  transaction  is  taken  without  the 
influence  of  the  statute  of  frauds,  and  there  is  a  contract  of  sale^ 
which  can  be  specifically  enforced  in  a  court  of  equity. 

2.  Same;  same;  case  at  bar. — Where  on  a  bill  filed  for  the  specific 
performance  of  a  contract  for  the  sale  of  land,  it  is  shown  that  the 
defendant,  who  was  indebted  to  complainants,  executed  a  mortgage 
on  the  land  in  controversy  to  secure  the  payment  of  the  indebtedness, 
and  requested  them  to  withhold  the  mortgage  from  record  until  her 
general  agent's  return,  when  she  would  pay  the  debt  or  sell  the 
property  to  them,  that  upon  the  return  of  the  agent,  he,  under  parol 
direction  from  defendant,  executed  a  deed  of  conveyance  to  the  com- 
plainants, who  paid  the  purchase  money  in  great  part  by  satisfaction 
of  the  debt  to  them  and  cancellation  of  the  mortgage,  and  for  the 
rest  of  the  purchase  money  gave  checks  drawn  in  favor  of  defendant, 
which  were  collected  and  used  in  her  business  by  her  general  agent, 
that  the  complainants  were  put  in  possession  immediately  upon  the 
execution  of  the  conveyance,  and  said  agent,  for  the  purpose  of  carry- 
ing on  defendant's  business  thereon,  leased  the  premises  from  them 
and  paid  them  the  rent,  with  the  knowledge  of  his  principal,  the  de- 
fendant, who  did  not  dissent  from  the  sale  till  long  afterwards, — 
there  is  established  a  valid  contract  of  sale,  and  the  complainants  are 
entitled  to  have  it  specifically  enforced. 

Appeal  from  the  Chancery  Court  of  Dale. 
Heard  before  the  Hon.  Jere  N.  Williams. 
The   facts   of  the  case  are  sufficiently  stated  in  the 
opinion. 

H.  H.  Blackman  and  Farnham,  Crum  &  Weil,  for 
appellants. — 1.  In  cases  of  this  kind,  above  all  others,  a 
much  stronger  case  is  required  to  maintain  the  suit,  than 
to  defeat  it.  The  proof  must,  in  every  essential  par- 
ticular, correspond  with  the  contract  stated  in  the  bill, 
be  clear  and  satisfactory,  the  contract  reasonable  and 
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just,  before  a  court  of  equity  will  be  authorized  to  de- 
cree specific  performance ;  and  in  no  case,  will  a 
court  decree  specific  performance  of  a  void  contract. 
Johnston  v.  Jones,  85  Ala.  286;  Allen  v.  Young,  88  Ala. 
338;  Nelson  v,  Shelby  Manfg.  Co.,  96  Ala.  528;  Phillips 
V.  Adams,  70  Ala.  373  ;  Alba  v.  Strong,  94  Ala.  163  ;  Bogan 
V.  Daughdrill,  51  Ala.  312. 

2.  No  such  payment  of  purchase  money,  and  open 
notorious  change  of  possession,  at  the  time  of  the  alleged 
agreement  to  convey,  or  at  any  other  time,  has  been 
shown  in  this  case,  as  will,  in  any  manner,  satisfy  the 
statute  of  frauds. — Trammell  v,  Craddock,  93  Ala.  452  ;  8 
Amer.  &  Eng.  Encyc.  of  Law,  744. 

'  2.  Unless  possession  was  given  by  authority  from 
Mrs.  Rovelsky  and  the  purchase  money  paid  to  her  or 
to  her  authorized  agent,  the  contract  must  be  considered 
absolutely  void,  and  a  void  contract  cannot  be  ratified. 
Swann  v.  Miller,  82  Ala.  530. 

S.  H.  Dent,  Jr.,  contra, — The  authority  of  the  agent 
being  given  before  hand  and  ratified  afterwards,  respon- 
dent, D.  Rovelsky,  is  now  estopped  in  a  court  of  equity 
to  deny  said  authority. — Franklin  v.  Pollard  Mill  Co.,  88 
Ala.  318 ;  Ala,  Gt.  Sou.  R.  R.  Co.  v.  S.  &  iV.  R.  R.  Co., 
84  Ala.  570.  The  contract  having  been  made,. the  pur- 
chase money  paid  and  the  purchaser  put  in  possession 
the  case  comes  directly  within  the  exception  of  the  statute 
and  is  enforceable. — Code  of  1886,  §  1732,  sub-div.  5. 
The  agent  being  in  charge  of  the  principal's  mercantile 
business,  in  the  management  of  which  the  principal  took 
no  active  part,  the  agent  had  implied  authority  to  rent 
the  storehouse  for  the  purpose  of  carrying  it  on. — Rhodf:< 
Furniture  Co.  v.  Weedon  &  Dent,  108  Ala.  252,  and 
authorities  there  cited.  Besides  the  principal  having 
subsequently  been  iuformed  of  the  rent  contract,  ratified 
the  same  at  least  by  acquiescence.  The  relationship  of 
landlord  and  tenant,  a  relationship  which  respondent 
Rovelsky  cannot  deny,  was  thus  established  and  the 
possession  of  the  tenant  was  the  possession  of  the  land- 
lord. An  instrument  intended  as  a  conveyance  of  land 
but  wanting  in  some  essential  element  as  a  conveyance 
will  be  treated  by  a  court  of  equity  as  an  agreement  to 
convey. — Goodlctt  v.  Ilansell,  66  Ala.  151 ;  Roney  v.  Moss, 
74  Ala.  390 ;  Hollis  v.  Harris,  96  Ala.  288. 
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McCLELLAN,  J.— This  bill  is  exhibited  by  B.  Scheuer 
A  Brother  and  Rachel  Schloss  against  Dora  Rovelsky 
et  al.,  for  the  specific  performance  of  a  parol  contract  to 
convey  land  alleged  to  have  been  made  by  the  said  Dora. 
The  case  made  by  the  bill  is  this  :  The  said  Dora  owned 
the  land  in  controversy  and  was  indebted  to  B.  Scheuer 
&  Bro.  in  the  sum  of  $861,  and  to  Rachel  Schloss  in  the 
sum  of  $1,861.  She  was  engaged  in  a  mercantile  busi- 
ness at  Ozark  which  was  carried  on,  managed  and  con- 
trolled by  Max  Rovelsky  in  her  name,  and  in  respect  of 
it  he  was  her  general  agent.  The  debt  of  B.  Scheuer  & 
Bro.  and  $774  of  the  debt  of  Rachel  Schloss  was  con- 
tracted by  said  Max  for  Dora  in  this  business.  $1,087 
of  Rachel's  debt  was  for  money  borrowed  by  Max 
in  the  name  of  Dora,  and  used  by  him  in  paying  the 
purchase  money  for  a  house  and  lot  which  he  bought  for 
her  and  at  her  direction  at  an  execution  sale.  For  this 
latter  sum  he  executed  a  mortgage  in  Dora's  name 
on  said  property  to  Rachel  Schloss.  This  was  on  March 
19,  1890.  On  or  about  December  20,  1890,  the  said 
Dora  in  person  executed  a  mortgage,  covering  the  prop- 
erty here  involved,  to  the  complainants  to  secure  the 
payment  of  said  several  sums,  amounting  in  the  aggre- 
gate to  about  $2,722.  At  the  time  of  this  transaction, 
the  said  Dora  asked  or  told  complainants  not  to  have 
the  mortgage  recorded,  giving  as  a  reason  for  the  re- 
quest or  direction  that  Max  Rovelsky  was  then  in  New 
York  "and  that  as  soon  as  he  returned,  she  would  settle 
the  entire  indebtedness"  to  the  complainants,  "by  sell- 
ing them  the  real  estate  described  in  the  mortgage  in 
discharge  of  the  same,  the  papers  to  be  fixed  by  Max 
Rovelsky  as  soon  as  he  returned."  On  or  about  March 
16th,  following,  said  Max,  acting,  the  bill  alleges,  for 
the  said  Dora,  and  in  accordance  with  her  proposition  of 
December  20th  to  sell  to  complainants,  came  to  them 
and  oflFered  to  sell  said  land  in  satisfaction  of  said  in- 
debtedness, and  thereupon  it  was  agreed  by  and  between 
complainants  and  Max,  acting  for  Dora,  that  the  land 
should  be  sold  and  conveyed  by  the  latter  to  complain- 
ants for  the  sum  of  $3,000,  the  indebtedness  to  be  can- 
celled and  receipted  for,  and  the  balance,  about  $300,  to 
be  paid  in  cash.  This  agreement  was  carried  out  by 
complainants,  who  cancelled  and  surrendered  the  evi- 
dence of  their  debts  and  the  mortgages  before  referred  to, 
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and  paid  the  balance  of  the  purchase  price  to  Max  or 
Dora  by  checks  payable  to  the  latter.  Max  Rovelsky  at 
the  same  time  executed  to  complainants  a  deed  to  the 
land  in  the  name  of  said  Dora,  and  in  his  own  and  his 
wife's  name.  And  thereupon  the  said  Max  as  the  agent 
of  Dora  rented  the  property  thus  conveyed  from  the 
complainants  for  the  ensuing  year  at  the  rate  of  forty 
dollars  per  month,  executed  to  them  notes  for  the  rent 
of  each  month  in  the  name  of  Dora,  continued  in  pos- 
session of  the  property  as  the  agent,  and  carried  on  the 
business,  of  said  Dora  on  and  in  the  property,  and 
for  several  months  paid  said  rent  notes  with  her  funds 
and  as  her  agent.  AH  this  was  done — the  conveyance 
made,  the  possession  constructively  given  under  it,  the 
property  rented  from  complainants, the  rent  notes  executed 
and  paid,  <fec.,  &c. — ^the  bill  avers  with  the  knowledge 
and  consent,  and  by  the  parol  direction  and  authority  of 
the  said  Dora.  Afterwards,  she  attempted  to  repudiate 
the  contract  to  convey,  and  Max's  authority  in  the 
premises  <fec.,  &c. ;  and  now  insists  that  she  had  no 
knowledge  of  any  of  the  transactions  alleged  in  the  bill. 
Such  is  the  case  made  by  the  bill ;  and  upon  it,  we 
think  the  complainants  are  entitled  to  the  relief  prayed, 
if  they  have  sustained  their  averments  by  the  evidence. 
The  facts  alleged,  in  other  words,  show  a  sale  by  an 
agent  under  parol  authorization,  payment  of  the  pur- 
chase money,  and  a  surrender  of  the  possession  to  the 
purchasers.  These  facts,  if  proved,  take  the  case  out  of 
the  influence  of  the  statute  of  frauds,  and  make  a  case  of 
contract  of  sale  specifically  enforceable  in  a  court  of 
chancery.  The  demurrers  to  the  bill  were,  therefore, 
properly  overruled. — Franklin  v.  Pollard  Mill  Co,y  88  Ala. 
318,  and  cases  there  cited. 

A  very  careful  examination  and  consideration  of  the 
evidence  leads  us  to  the  conclusion  that  the  material 
averments  of  the  bill  have  been  proved  with  the  requi- 
site degree  of  certainty.  That  the  property  was  con- 
veyed to  complainants  in  the  name  of  Dora  Rovelsky 
by  Max  Rovelsky,  who  was  her  general  agent  as  to  the 
mercantile  business,  and  who  in  fact  transacted  all  her 
business  for  her,  that  he  rented  it  from  them  in  her 
name  and  continued  to  use  it  in  carrying  on  her  busi- 
ness, and  that  he  paid  the  rent  for  several  months  in  her 
name  and  with  her  money,  are  each  and  all  fully  proven 
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facts  in  the  case.  It  is  likewise  established  beyond 
serious  controversy  that  the  purchasers  at  that  sale  paid 
the  purchase  money  in  great  part  by  the  satisfaction  of 
just  debts  they  held  against  Dora  Rovelsky,  and  for  the 
rest  by  checks  drawn  in  her  favor  and  which  passed 
through  and  were  paid  into  her  mercantile  business. 
Really,  the  only  issue  in  the  case  is  whether  she  author- 
ized or  ratified  the  acts  of  Max  Rovelsky  in  the  sale  of 
this  land  to  complainants.  The  evidence  fairly  prepon- 
derates and  is  satisfactory  to  show;  that  she  executed  the 
mortgage  of  December,  1890,  as  averred  in  the  bill, 
that,  this  being  done  in  the  absence  of  her  man  of  busi- 
ness, she  regarded  it  as  only  a  temporary  arrangement 
to  obtain  until  Max  should  recover  from  his  illness  and 
return  from  New  York,  that  she  then  had  it  in  inind  to 
pay  the  debts  due  complainants  when  Max  should  return, 
either  in  money  or  by  a  sale  of  this  property  to  them, 
and  that,  in  part  because  of  such  purpose,  she  requested 
the  mortgage  to  be  withheld  from  record  until  her  agent 
should  return,  and  it  could  be  determined  whether  and 
how  the  debts  should  be  paid  and  the  mortgage  satis- 
fied. Having  this  object  in  her  mind,  it  is  not  hard  to 
beUeve,  but,  to  the  contrary,  altogether  reasonable  and 
probable,  that  on  the  return  of  Max  Rovelsky  she  took 
steps  to  execute  it,  and,  finding  she  did  not  have  the 
money  with  which  to  pay  these  debts — a  fact  inferable 
from  subsequent  developments — she  took  the  alternative 
course  of  authorizing  Max  to  convey  the  property  to 
complainants  in  payment  of  the  debts,  receiving  the 
value  thereof  in  excess  of  the  debts  in  money.  This 
probability  of  such  authorization  is  strengthened  by  her 
own  admission  that  she  knew  of  the  sale  soon  after  it 
was  made  and  the  absence  of  any  believable  testimony 
that  she  ever  dissented  until  long  afterwards,  and  then 
because  of  complainants'  refusal  to  give  bail  for  her  son 
Max ;  by  the  contrary  fact  that  she  expressed  her  satis- 
faction that  the  sale  had  been  consummated,  and  by  the 
fact  that  she  knew  of  the  lease  of  the  property  from 
complainants  and  the  contract  to  pay  them,  and  the 
payment  of,  rent — knowledge  necessarily  resulting  from 
her  knowledge  of  the  sale  and  her  continued  occupation, 
and  which  is  also  shown  by  the  testimony  of  disinter- 
ested witnesses — and  made  no  objection  thereto,  and 
also  by  the  fact  that  she  swore  on  the  habeas  corpus  pro* 
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ceedings  in  effect  that  this  property  did  not  belong  to 
her.  And  thus  reaching  the  conclusion  that  she  author- 
ized Rovelsky  in  parol  to  sell  and  convey  the  property, 
there  being  no  serious  question,  as  we  have  seen,  as  to 
the  other  material  averments  of  the  bill,  we  concur  with 
the  chancellor  that  complainants  are  entitled  to  relief, 
and  his  decree  granting  the  relief  prayed  is  aflSrmed. 
AfiBrmed. 


Beyer  v.  Louisville  &  Nashville  Rail- 
road Co. 

Action  against  Railroad  Company  by  Parent  to  recover  Dam- 
ages/or Alleged  Negligent  Killing  of  Minor  Son, 

1.  Action  against  railroad  company ;  contributory  negligence. — ^Where 
a  person  boai*ds  a  freight  train,  either  as  a  trespasser,  a  passenger,  or 
licensee,  and  while  riding  on  the  top  of  a  box  car,  sitting  on  the  edge 
with  his  feet  hanging  down  the  side,  the  said  car  becomes  derailed 
and  is  wrecked,  by  reason  of  which  said  person  is  so  injured  that  he 
dies,  he  is  guilty  of  contributory  negligence  which  precludes  a  re- 
covery against  the  railroad,  unless  it  is  shown  that  the  injury  was 
wantonly  or  willfully  inflicted. 

2.  Same ;  same \  wanton  or  willful  misconduct;  case  at  bar. — ^In  an 
action  against  a  railroad  company  to  recover  damages  for  the  death 
of  a  peMon  resulting  from  injuries  received  while  riding  on  one  of 
defendant's  freight  trains,  and  which  injuries  it  is  alleged  in  the  com- 
plaint were  caused  by  the  wanton  or  willful  misconduct  of  defend- 
ant's employes,  it  was  shown  that  while  the  deceased  was  riding  on 
one  of  the  box  cars  in  the  train,  sitting  on  the  edge  with  his  feet 
hanging  down,  said  car  was  derailed,  causing  the  injuries  complained 
of.  The  only  evidence  touching  the  cause  of  the  derailment  was  the 
testimony  of  a  witness  who  boarded  the  train  with  the  deceased,  to 
the  effect,  that  the  flat  car  immediately  in  front  of  the  car  upon 
which  deceased  was  sitting  was  loaded  with  sewer  pipes,  placed  end- 
ways, and  held  in  said  car  by  standards  on  the  sides  thereof,  that  one 
of  these  standards  dropped  out  on  the  trip,  and  upon  his  telling  the 
conductor  of  its  loss  and  that  he  ought  to  stop  the  train  and  fix  said 
car,  said  conductor  refused  to  do  so,  and  one  of  the  pipes  got  cross- 
ways  and  fell  off  the  car.  Held:  That  there  was  an  utter  failure  to 
establish  the  relation  of  cause  and  effect  between  the  condition  of  the 
car  and  the  derailment,  and  the  evidence  introduced  did  not  sustain 
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the  averments  of  the  complaint ;  and  that,  therefore,  the  court  pro- 
perly gave  the  general  affirmative  charge  at  the  request  of  the  de- 
fendant. , 

Appeal  from  the  Circuit  Court  of  Cullman. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  action  was  brought  by  the  appellant,  Frank 
Beyer,  against  the  Louisville  &  Nashville  Railroad  Com- 
pany, to  recover  damages  for  the  death  of  his  minor  son, 
Joseph  Beyer,  which  was  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  or  its  employes.  The 
facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  defendant,  gave  to  the  jury  the 
general  affirmative  charge  in  its  behalf,  to  the  giving  of 
which  charge  the  plaintiff  duly  excepted. 

.  There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  on  the  evidence,  to  which  ex- 
ceptions were  reserved,  and  the  giving  of  the  general 
affirmative  charge  in  favor  of  the  defendant. 

CoFER  &  Brown,  for  appellant. — The  general  affirma- 
tive charge  should  not  have  been  given  for  the  defend- 
ant, if  the  failure  of  its  employes  to  stop  the  train  and 
arrange  the  sewer  pipe  on  the  unsafely  loaded  cars  was 
the  approximate  cause  of  the  injuries  which  resulted  in 
the  death  of  plaintiff's  son,  who  was  killed  by  negli- 
gence only  by  reason  of  getting  aboard  the  defendant's 
train ;  and  if  the  defendant's  employes  further  knew 
that  his  son  was  aboard  said  train  and  could  not  get  off 
i^vith  reasonable  safety,  then  the  defendant  is  liable,  and 
these  questions  should  have  been  left  to  the  jury.  The 
mere  fact  that  a  person  is  guilty  of  a  mere  civil  trespass 
does  not  justify  the  owner  of  the  property  trespassed 
upon,  or  his  servants,  in  taking  life,  if  it  can  be  avoided 
by  the  exercise  of  reasonable  care.  Although  the  party 
injured  is  a  trespasser,  the  company  will  be  liable  if, 
after  the  discovery  of  the  danger,  the  accident  could 
have  been  avoided,  or,  if  the  failure  to  discover  the 
danger  was  the  result  of  carelessness  of  the  company's 
employes. — 1  Thompson  on  Negligence,  448  ;  6  Amer.  & 
Eng.  Railway  Cas.  17,  20 ;  Tanner  v,  L,  &  iV.  R,  R,  Co., 
60  Ala.  621. 
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Thos.  G.  Jones,  contra. — 1.  The  plaintiff's  son  was 
not  an  employ^  of  the  railroad.  Herrin  having  no  au- 
thority to  employ  repairers  for  the  company,  Beyer's 
going,  at  his  request,  to  repair  the  pump,  did  not  make 
him  an  employe  and  put  him  in  the  defendant's  service. 
Flower  V.  R,  R.  Co.,  69  Pa.  St.  210.  Neither  was  the 
plaintiff's  son  a  passenger  on  said  train. 

2.  The  evidence  is  uncontradicted,  that  casual  pump 
repairers,  such  as  Beyer  claimed  to  be,  were  not  entitled 
to  ride  without  a  special  permit,  and  it  is  not  pretended 
that  Beyer  had  such  a  permit.  Beyer  was,  therefore,  a 
naked  trespasser,  and  not  even  a  licensee. — R,  R.  Co.  v, 
Campbell,  41  Amer.  &  Eng.  R.  R.  Cas.  100 ;  Chicago,  <fcc., 
R.  R.  Co.  V.  Michel,  83  111.  427  ;  Duff  v.  Alleghany  Valley 
R.  R.  Co.,  2  Amer.  &  Eng.  R.  R.  Cas.  1.  He  was  not 
even  a  licensee,  according  to  our  decisions. — McCauley 
v.R.  R.  Co.,  93  Ala.  356. 

3.  A  trespasser  by  boarding  a  moving  train,  without 
the  conductor's  knowledge,  and  then  notifying  him  of 
his  presence  and  demanding  to  be  put  oflF  at  the  next 
station,  although  the  train  does  not  stop  there,  can  not 
secure  for  himself  the  rights  of  a  passenger,  because  the 
conductor  does  not  stop  his  train  at  that  point ;  or  im- 
mediately eject  the  trespasser  ;  or  waits  until  the  train 
reaches  one  of  its  regular  stopping  places  before  doing 
so.  Such  ''passive  acquiescence"  in  the  trespass,  works 
no  change  in  the  relation  of  the  parties. — Sutton  v.  Rail- 
road Co.,  66  N.  Y.  243  ;  C.  &  A.  R.  R.  Co.  v.  Randolph, 
53  111.510;  Eaton  v.  Delaivare,  &c.,  R.  R.  Co.,  57  N. 
Y.  382. 

4.  Plaintiff's  intestate  being  a  trespasser  on  the 
freight  train,  the  defendant  owed  him  no  duty,  except 
the  negative  one  of  refraining  from  any  intentional, 
willful,  or  wanton  injury. — McCauley  v.  R.  R.  Co.,  93 
Ala.  356. 

5.  The  conductor's  failure  to  stop  the  train  and  fix 
the  pipe  and  going  ahead  on  the  idea  that  no  harm  could  , 
result,  at  most  was  a  mistake  of  judgment,  and  a  mis- 
take of  judgment  can  not  be  made  a  substitute  for  will- 
fulness or  wantonness,  or  intentional  wrong.  At  most, 
the  conductor's  conduct  was  negligent,  and  did  not 
amount  to  willfulness  or  wantonness. — L.  &  N.  R.  R. 
Co.  V.  Markee,  103  Ala.  160;  K.  C.  M.  &  B.  R.  R.  Co. 
V.  Crocker,  95  Ala,  433  ;  Railway  Co  v.  Lee,  92  Ala.  262, 
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The  burden  was  on  the  plaintiff  as  to  this,  and  also  to 
show  that  the  sewer  pipes  were  the  proximate  cause  of  the 
derailment.  There  is  not  the  slightest  proof  that  the 
sewer  pipes  falling  had  anything  to  do  with  the  accident. 
6.  Under  the  circumstances,  it  was  the  manifest  duty 
of  the  lower  court  to  give  the  aflSrmative  charge  for  the 
def endeLUt.—McCauley  v.  R.  R.  Co.,93  Ala.  356.  This 
was  proper,  not  only  because  the  evidence  showed  that 
the  intestate  was  unlawfully  on  the  train  and  the  injury 
was  a  mere  accident, — neither  wanton  nor  intentional, 
even  if  negligently  caused ;  but  also  because  an  injury 
was  proved  from  a  wreck  at  a  different  time  and  manner 
from  that  set  forth  in  complaint. — L.  &  N.  R.  R,  Co,  v. 
Pryor,  90  Ala.  32. 

HEAD,  J. — G,  H.  Herrin  was  an  employe  of  the  ap- 
pellee company,  having  charge  of  the  operation  of  the 
pump  at  Phelan's  station,  used  for  filling  the  tank  there, 
from  which  the  locomotives,  on  the  road,  were  supplied 
with  water.  The  company  had  in  its  employ  a  pump 
repairer  whose  duty  it  was  to  make  all  repairs  on  the 
pumps  which  Herrin,  himself,  could  not  make,  and  he 
had  a  general  pass  to  ride  on  all  trains  in  the  discharge 
of  his  duties.  Herrin  had  no  authority  to  employ  special 
workmen  to  make  such  repairs,  except  at  his  own  ex- 
pense. The  pump  at  Phelan's  becoming  out  of  order, 
Herrin,  without  special  authority,  employed  the  plain- 
tiff's minor  son,  Joe  Beyer,  who  was  a  mechanic  residing 
at  Cullman,  on  the  line  of  defendant's  road,  about  two 
miles  from  Phelan's,  to  repair  it.  To  reach  Phelan's,  for 
the  purpose  of  doing  the  work,  Beyer,  in  company  with 
one  George  Shelton,  who  had  formerly  been  a  brakeman 
on  defendant's  road,  boarded  a  freight  train  of  defend- 
ant at  Cullman.  The  train  consisted  of  a  locomotive 
and  twenty-two  cars,  with  caboose  in  the  rear.  It  did 
not  carry  passengers,  and  did  not  ordinarily  stop  at 
Phelan's.  At  Cullman  it  did  not  stop,  but,  when  these 
parties  got  aboard,  it  had  reduced  its  speed  to  that  of 
about  a  man's  walk.  Beyer  got  on  at  about  the  fourth 
car  from  the  locomotive  and  took  his  position  on  top  of 
that  car  (a  box  car) ,  sitting  on  the  edge  with  his  feet 
downward  on  the  side.  Shelton  got  on  the  fifth  car, 
but  did  not  remain  there  but  passed  down,  from  one 
car  to  the  other,  until  he  reached  and  took  his  position 
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on  the  caboose.  After  going  a  short  distance  (about 
one-fourth  of  a  mile)  the  conductor  (presumably  in  the 
caboose)  asked  Shelton  where  they  were  going.  Shel- 
ton  replied,  **To  Phelan's  to  fix  the  pump."  The  con- 
ductor responded,  '*Go  tell  the  engineer,"  to  which 
Shelton  rejoined,  "That  is  your  business."  Shelton 
further  testified:  *'I  told  Bob  (the  conductor)  where 
we  were  going,  and  he  said  he  was  going  through  there 
like  hell  scorching  a  feather."  It  does  not  appear  that 
the  parties  boarded  the  train  by  authority  of  the  con- 
ductor, or  any  one  else.  The  train  ran  about  fifteen 
miles  (Beyer  being  still  in  his  position  on  top  of 
the  box  car),  when,  for  some  cause  unknown  and  un- 
explained, (except  such  explanation,  if  any,  as  may  be 
inferred  from  what  will  presently  be  stated  in  reference 
to  the  manner  one  of  the  cars  was  loaded  with  pipe),  it 
became  derailed,  causing  its  wreck,  and  by  which  Beyer 
was  so  injured  that  he  died.  The  last  five  cars  and  the 
caboose  remained  on  the  track,  and  no  one  on  or  in  them 
was  injured. 

Touching  the  cause  of  the  derailment,  the  only  evi- 
dence introduced  proceeded  from  Shelton  who  was  ex- 
amined by  the  plaintiff  and  who  testified  as  follows  : 
"One  of  the  cars  on  the  train  was  loaded  with  sewer 
pipes.  They  were  about  24  inches  by  12  feet  long,  they 
were  loaded  endways  of  car,  held  on  by  standards  ;  one 
standard  was  out  on  left  side  of  car  just  ahead  of  the 
box  car  where  Beyer  was.  This  standard  was  gone  be- 
fore we  got  to  Phelan's ;  there  were  three  brakemen  on 
the  train ;  we  lost  one  of  these  sewer  pipes  between 
Cullman  and  Phelan's.  I  said  'Bob  (meaning  the  con- 
ductor) you  ought  to  stop  this  train  and  fix  that  car.'  I 
told  Bob  the  condition  of  the  load  on  the  flat  car  and 
that  he  had  better  stop,  and  he  said  'damn  the  sewer 
pipes,  I  am  not  going  to  stop  this  train.'  I  told  him  I 
would  not  ride  behind  a  car  in  that  condition.  I  jumped 
ofiF  and  fell.  One  piece  of  the  pipe  was  ahead  of  the 
other  in  an  angle  with  the  car ;  a  car  is  thirty  feet  in 
length ;  a  sewer  pipe  is  twelve  feet  long.  One  of  the 
pipes  that  was  in  the  car  got  crossways  and  fell  off  be- 
tween Cullman  and  Phelan's.  The  standards  were  on 
this  car  to  keep  pipes  on  with  ;  when  the  standards  were 
lost  out  there  was  nothing  to  keep  pipes  from  rolling 
off."     Shelton  testified  that  he  got  oflF   the  train  at 

Vol.  114. 


Digitized  by  VjOOQ IC 


1896  ]  OF  ALABAMA.  429 

[Beyer  v,  LouisviUe  A  Nashville  R.  B.  Co.] 

Cooper's  Gap,  but  there  is  no  evidence  to  show  how  far 
that  is  from  the  place  of  derailment.  Further  than  as 
above  stated  there  was  no  eifort  to  prove  that  the  sewer 
pipe,  or  the  condition  of  the  car  containing  it,  in  any 
way  contributed  to  the  derailment. 

There  was  controversy  between  the  parties  as  to  the 
relation  the  deceased,  Beyer,  bore  to  the  defendant 
whilst  riding  upon  the  train,  and  when  injured — the 
defendant  insisting  that  he  was  a  trespasser,  and  the 
plaintiff  that  he  was  authorized  and  permitted  by  the  de- 
fendant to  ride  upon  its  train  for  the  purpose  of  fixing 
the  pump  ;  and  the  plaintiff  attempted  by  sundry  ques- 
tions put  to  the  witnesses,  to  show  that,  by  custom  on 
defendant's  road,  pump  repairers,  though  specially  em- 
ployed by  pump  keepers  to  make  particular  repairs, 
were  authorized  to  ride  to  the  work  on  defendant's 
trains ;  and  errors  are  assigned  upon  the  refusal  of  the 
court  to  allow  these  questions. 

We  are  of  the  opinion  that  it  is  not  material  to  con- 
sider whether  the  deceased  was  a  trespasser,  a  passenger 
or  a  licensee.  If  he  were  a  trespasser  he  could  not  recover, 
except  for  a  wanton  or  willful  injury  done  him ;  if  a 
passenger  or  licensee,  he  had  no  authority  to  take  the 
extraordinarily  dangerous  position  he  did  take  on  the 
train,  instead  of  taking  passage  in  the  caboose,  the  ap- 
propriate and  safer  place  for  such  persons ;  and  in  doing 
so  he  was,  upon  the  undisputed  evidence,  guilty  of  neg- 
ligence contributory  to  his  injury,  which  was  put  in 
issue  by  appropriate  plea ;  and  he  could  not  recover  ex- 
cept on  pleading  and  proof  that  tlie  injury  was  wantonly 
or  willfully  inflicted. — Brown  &  Co,  v,  Scarboro,  97  Ala. 
316. 

The  last  count  of  the  complaint,  introduced  as  an 
amendment,  charges,  not  only  simple  negligence,  but, 
in  the  alternative,  that  the  injury,  was  caused  by  wanton 
or  willful  misconduct.  No  objection  was  made  by  de- 
murrer, or  otherwise,  to  the  sufficiency  of  the  count  in 
this  respect.  So,  the  inquiry  is,  whether  the  evidence 
(all  of  which,  upon  which  plaintiff  relies,  is  hereinabove 
set  out)  tends  to  show  such  wanton  or  willful  miscon- 
duct. Upon  plain  principles,  we  think  it  does  not.  The 
evidence  consists  alone  of  the  testimony  of  Shelton,  as 
above  quoted,  concerning  the  car  loaded  with  sewer 
pipe.      Upon  examining  his  testimony  closely,  it  will 
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be  seen  that  the  witness  does  not  testify,  even,  that  the 
condition  of  the  car  was  dangerous  or  at  all  liable  to 
cause  a  derailment,  or  other  injury  to  the  train.  He  re- 
peats, simply,  what  he  said  to  the  conductor  in  the  car, 
and  the  conductor's  reply ;  affirming  no  fact  tending 
legitimately  to  establish  that  the  car  was  dangerous  to 
the  train,  much  less  than  that  the  conductor  was  guilty 
of  a  wanton  and  willful  disregard  of  the  safety  of  the 
train  and  of  the  lives  of  himself  and  others  riding 
thereon.  So  far  as  any  facts  brought  to  view  show,  the 
apprehensions  of  Shelton,  indicated  by  what  he  said  to 
the  conductor,  may  have  been  entirely  unfounded,  and 
the  conductor  justified  in  paying  no  attention  thereto. 
If  there  had  been  evidence  going  to  show  that  the  con- 
dition of  the  car  was  manifestly  dangerous  to  the  safety 
of  the  train,  what  Shelton  said  to  the  conductor  might 
have  been  very  material  as  notice  to  him  ;  and  our  con- 
clusion might  be  different. 

Again,  as  we  have  already  said,  there  is  not  a  sem- 
blance of  evidence  tending  to  establish  the  relation  of 
cause  and  effect  between  the  condition  of  the  car  and  the 
derailment.  The  complaint  alleged  that  the  latter  was 
caused  by  a  pipe  falling  off,  when  the  car  was  crossing 
a  bridge,  but  there  was  no  effort  to  prove  the  allegation. 

It  follows,  necessarily,  that  the  court  was  compelled 
to  give  the  general  charge  requested  by  the  defendant. 

It  is  a  wise  and  just  rule,  firmly  established  by  our 
decisions,  that  errors  of  the  trial  court  which  are 
affirmatively  shown  by  the  record  to  have  done  the  ap- 
pellant no  harm,  will  not  operate  to  reverse  the  judg- 
ment. We  have  carefully  examined  every  question 
raised  by  the  record  touching  the  rulings  of  the  court, 
either  upon  the  pleadings  or  admission  of  testimony, 
and  the  conclusion  is  irresistible  that  the  rulings  were 
either  correct,  or,  if  they  had  been  to  the  contrary,  and 
in  favor  of  the  plaintiff,  the  result  of  the  trial  would, 
necessarily,  have  been  as  it  was.  In  no  phase,  in  which 
the  case  was  presented,  or  attempted  to  be  legally  pre- 
sented, either  upon  the  pleadings  or  proof,  could  the  de- 
fense of  contributory  negligence,  arising  upon  the  undis- 
puted evidence,  have  been  obviated.  We  will  not  en- 
cumber this  opinion  by  a  statement  of  the  questions  in 
detail,  as  they  are  governed  by  well  settled  principles, 
which  it  would  serve  no  useful  purpose  to  repeat.  . 

Affirmed. 
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Brock  V.  Louisville  &  Nashville  \m  JS 

Railroad  Co. 

Action  against  Railroad  Company ^  as  a  Common  Carrier. 

1.  Pleading  and  practice;  special  finding  by  court ;  sufficiency  thereof. 
Where  a  cause  is  ti'ied  by  the  court  without  the  intervention  of  a  jury, 
and  the  parties  request  a  special  finding  on  the  facts  by  the  court,  as 
provided  for  by  statute  (Code  of  1886,  §^  2743-45),  the  court  must 
make  a  statement  in  writing  of  its  finding,  which  statement,  with  the 
judgment  rendered  thereon,  must  be  entered  on  the  minutes;  and  a 
mere  setting  out  of  all  the  evidence  in  the  cause,  conflicting  and  un- 
disputed, as  appears  in  a  bill  of  exceptions,  and  rendering  judgment 
thereon,  does  not  constitute  a  finding  of  the  issues  of  fact,  as  required 
-by  the  statute. 

Aj>PBALfrom  the  Circuit  Court  of  Morgan. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  was  an  action  brought  by  the  appellant,  John  L. 
Brock,  against  the  Louisville  &  Nashville  Railroad  Com- 
pany, to  recover  damages  for  failure  of  the  defendant  to 
deliver  to  the  plaintiff  certain  goods  which  were  received 
by  the  defendant  as  a  common  carrier  for  transportation 
to  the  plaintiff. 

It  is  unnecessary  to  make  a  detailed  statement  of  the 
facts,  since  the  only  question  reviewed  on  the  present 
appeal  is  sufficiently  shown  in  the  opinion. 

There  was  judgment  for  the  defendant  from  which 
the  plaintiff  appeals,  and  assigns  the  rendition  thereof 
as  error. 

S.  T.  Wert,  for  appellant. 

Thos.  G.Jones,  contra. — The  judgment  below  should 
be  affirmed  for  several  reasons.  It  appears  from  the 
abstract  that  both  parties  requested  a  special  finding  in 
writing,  etc.  No  special  finding  was  had.  What  is 
called  a  special  finding,  is  the  recital,  presumably  by  the 
judge,  of  the  testimony  of  the  different  witnesses,  wind- 
ing up  with  the  statement  * 'judgment  for  the  defendant, 
to  which  plaintiff  excepts, "  <fec.     The  sufficiency  of  the 
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evidence  to  support  the  finding,  cannot  be  inquired  into 
by  this  court  under  such  a  state  of  the  record. — Mc- 
Carthy V.  ZeigleVj  67  Ala.  44;  Betancourt  v,  Eberlin,  71 
Ala,  461 ;  Quillman  v,  Gurley,  85  Ala.  595.    ' 

HARALSON,  J.— In  construing  sections  2743,  2744 
and  2745  of  the  Code,  we  have  held  that,  '* Whenever 
there  is  a  special  finding  by  the  court,  whether  per- 
formed in  the  exercise  of  its  discretion,  or  upon  written 
request  of  the  parties  or  either  of  them,  on  appeal  it  is 
the  duty  of  the  court  to  examine  and  determine  whether 
the  facts  are  sufficient  to  support  the  judgment." — 
Sayre  v.  Weil,  94  Ala.  470. 

in  other  cases  we  have  held,  that  "A  special  verdict 
must  find  directly  and  affirmatively  every  fact  in  issue 
essential  to  the  right  of  recovery,  or  judgment  upon  it 
cannot  be  pronounced ;  it  cannot  be  aided  by  intend- 
ment or  by  reference  to  extrinsic  facts." — Betancourt  v. 
Eberlin,  71  Ala.  465 ;  Bihh  v.  Hall  &  Farley,  101  Ala.  87. 

The  cause  was  tried  by  the  court  without  a  jury.  It 
is  stated  in  the  abstract,  "There  being  no  jury  demanded 
by  either  the  appellant  or  appellee,  both  appellant  and 
appellee  requested  in  writing  a  special  finding  on  the 
facts  by  the  court." 

At  the  conclusion  of  the  bill  of  exceptions,  which  pur- 
ports to  set  out  all  the  evidence  in  the  case,  the  state- 
ment appears :  *  *The  foregoing  is  the  substance  of  all 
the  evidence  offered  in  the  cause,  and  the  court  having 
been  requested  to  find  on  the  facts,  stated  in  substance 
the  evidence  offered  before  the  court,  and  found  on  the 
facts,  and  entered  judgment  for  the  defendant,  and 
which  action  of  the  court  the  plaintiff  assigns  as  error." 
The  correctness  of  this  statement  is  questioned  in  the 
counter  abstract  which  quotes  that  part  of  the  bill  of  ex- 
ceptions, and  refers  to  the  page  of  the  transcript  for 
verification,  reference  to  which  reveals  the  correctness 
of  the  language  of  the  counter  abstract  as  quoted,  viz. : 
''This  being  all  the  evidence,  the  court  rendered  judg- 
ment for  the  defendant,  to  which  action  and  finding  of 
the  court,  the  plaintiff  excepted."  A  mere  setting' out 
of  all  the  evidence  in  the  cause,  conflicting  and  undis- 
puted, as  appears  in  a  bill  of  exceptions,  and  rendering 
judgment  thereon,  does  not  constitute  a  finding  of  the 
issues  of  faot  as  required  by  the  statute.  The  conclus- 
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ion  of  the  court  as  to  what  these  facts  established, 
within  and  responsive  to  the  issues  in  the  cause,  was 
what  the  court  was  required  to  find.  The  statute  also 
requires  the  court  to  make  a  statement  in  writing  of  its 
findings,  which  statement,  with  the  judgment,  must  be 
entered  on  the  minutes.  The  requirements  of  the  statute 
in  these  respects  were  not  complied  with  by  the  court, 
without  which  it  was  not  authorized  to  pronounce  the 
judgment  it  rendered.  Its  action  in  so  doing  was  excep- 
ted to,  and  assigned  as  error.  Its  judgment  must  be 
reversed  and  the  cause  remanded. 
Reversed  and  remanded. 


Brush  Electric  Light  &  Power  Co.  v.      |^| 
City  Council  of  Montgomery. 

Action  of  Assumpsit. 

1.  Contract  in  writing ;  rule  of  construction, — ^A  contract  in  writing 
must  be  read  and  construed  in  its  entirety,  without  dissociating 
single  clauses  or  sentences  from  others  having  reference  to  the  same 
subject  matter,  and  giving  force  and  effect  to  them  alone,  and  it 
must  be  construed  according  to  its  terms,  by  giving  to  its  words,  if 
of  common  use,  their  ordinary,  usual  significance,  and  if  technical 
words  are  employed,  their  technical  meaning  must  be  ascertained 
and  accepted ;  and  this  rule  for  the  construction  of  the  words  of  a 
contract  prevails,  unless  it  clearly  appears  from  the  context  of  the 
instrument  that  the  parties  did  not  use  them  in  their  ordinary  or 
technical  sense. 

2.  Contract  for  lighting  streets  of  city;  construction  thereof;  evidence 
of  breach ;  case  at  bar. — ^An  electric  light  company  entered  into  a  con- 
tract with  a  city  whereby  it  agi*eed  to  furnish  to  the  city  at  a  fixed 
price  100  lights  of  certain  candle  power  each,  to  be  located  at  such 
places  as  designated  by  the  municipal  authorities,  and  guaranteed 
and  warranted  that  the  100  electric  lights  would  "furnish  good  and 
sufficient  light  for  an  equal  territory  to  that  now  lighted  by  the  gas 
company."  It  was  further  stipulated  in  the  contract  that  if  so  directed 
by  the  proper  municipal  authorities,  the  company  would  light  the  pub- 
lic buildings  with  electricity,  it  being  mutually  agreed  therein  that  the 
electricity  used  for  such  purpose  was  to  be  taken  from  the  supply 
necessary  to  maintain  the  100  lights,  and  that  the  company  should  be 
relieved  from  furnishing  and  maintaining  so  many  of  the  100  lights 
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as  the  electricity  used  in  the  public  buildings  would  be  necessary  to 
maintain — eight  lights  in  a  building  being  the  equivalent  of  one  street 
light.  The  company  furnished  and  maintained  92  street  lights  and 
194  lights  for  the  public  buildings,  the  equivalent  of  twenty-four  and 
a  half  street  lights,  of  the  capacity  described  in  the  contract,  of  all 
of  which  lights  the  city  had  the  use  and  benefit.  Held :  that  the 
warranty  in  such  contract  relates  and  is  limited  to  the  lighting 
capacity  of  100  lights  when  used  for  the  external  lighting  of  the  city, 
and  the  reduction  of  the  number  of  lights  below  100,  by  the  exercise 
of  the  right  on  the  part  of  the  city  to  have  the  public  buildings 
lighted,  left  no  room  for  the  operation  of  the  clause  of  warranty ; 
and,  therefore,  in  an  action  by  the  electric  light  company  against  the 
city  to  recover  for  the  use  of  the  number  of  lights  in  excess. of  one 
hundred,  evidence  having  a  tendency  to  show  that  the  city  was  not 
as  well  lighted  by  electricity  as  it  was  by  gas  is  irrelevant  and  inad> 
missible. 

3.  Same ;  action  to  recover  for  use  of  lights  by  city ;  evidence  that 
city  was  not  as  well  lighted  as  by  gas  inadmisiible. — Where  an  electric 
light  company  enters  into  a  contract  with  a  city  to  furnish  it  a  desig- 
nated number  of  electric  lights  of  a  certain  candle  power  at  a  fixed 
price,  and  guarantees  and  warrants  that  such  number  of  electric 
lights  will  "furnish  good  and  sufficient  light  for  an  equal  territory  to 
that  now  lighted  by  the  gas  company,"  and  there  is  furnished  by  said 
company  a  gi^eater  number  of  lights  than  pi'ovided  for  by  the  con- 
tract, which  are  used  and  enjoyed  by  the  city,  in  an  action  by  said 
company  again  the  city  to  recover  for  the  use  of  the  lights  in  excess 
of  the  number  designated  by  the  contract,  evidence  having  a  ten- 
dency to  show  that  the  city  was  not  as  well  lighted  by  electricity  as 
it  was  by  gas  is  irrelevant  and  inadmissible ;  since  under  the  clause  of 
warranty,  the  inquiry  is  not  whether  the  city  was  as  well  lighted  by 
electricity  as  it  was  by  gas,  but  whether  the  designated  number  of 
electric  lights  furnished  by  the  electric  company  gave  good  and 
sufficient  light  for  an  equal  territory  to  that  which  had  been  lighted 
by  gas.  ' 

4.  Acts  or  declaration  of  agent  of  a  corporation;  when  binding, — 
The  acts  or  declarations  of  the  officers  or  agents  of  a  corporation,  pri- 
vate or  public,  as  matters  of  evidence  against  such  corporation,  stand 
upon  the  same  footing  as  the  acts  or  declarations  of  an  agent  for  a 
natural  person;  and  to  bind  the  corporation,  the  acts  or  declarations 
must  be  within  the  scope  of  the  authority  conferi-ed  upon  the  agent, 
and  must  be  done  or  made  while  in  the  exercise  of  such  authority. 

5.  Same;  authority  of  clerk  of  city  council;  when  evidence  of  his 
statements  inadmissible.  —  Where  the  scope  of  the  authority  con- 
ferred upon  the  clerk  of  a  city  council  is  not  shown,  it  can  not  be 
presumed  he  had  authority  to  reject  and  assign  reasons  for  the  re- 
jection of  claims  preferred  against  the  city ;  and  in  an  action  against 
a  city  to  recover  an  amount  alleged  to  be  due  the  plaintiff  for  a  num- 
ber of  electric  lights  furnished  to  and  used  by  the  city,  in  excess  of 
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the  number  contracted  to  be  furnished  it,  evidence  of  the  reason 
assigned  by  the  clerk  of  the  city  council  for  refusing  payment  of  the 
bills  for  the  extra  lights  when  presented,  is  inadmissible  in  the  ab- 
sence of  evidence  showing  that  the  said  clerk  was  vested  with 
authority  to  bind  the  city  in  such  action,  and  was  acting  at  such  time 
within  the  scope  of  the  authority  conferred  upon  him. 

6.  Same;  president  of  board  of  directors. — In  the  absence  of  evi- 
dence showing  the  authority  of  the  president  of  the  board  of  direc- 
tors, it  can  not  be  presumed  that  he  had  any  greater  power  in  a 
matter  under  the  control  of  the  board,  than  any  other  director,  and 
hence  his  acts  and  declarations,  without  such  evidence,  can  not  affect 
the  corporation ;  and  testimony  of  such  acts  and  declarations  is  inad- 
missible in  an  action  by  the  corporation. 

7.  Same ;  ignorance  of  director  of  a  corporation  no  excuse  for  not 
enforcing  rights;  evidence  thereof  inadmissible, — ^The  fact  that  one  of 
the  directors  of  a  corporation  was  ignorant  of  the  failure  of  such 
corporation  to  enforce  certain  contractual  rights,  is  not  competent 
evidence  to  explain  such  failure ;  and  in  an  action  against  a  municipal 
corporation  by  an  electric  light  company  to  recover  for  the  use  by 
said  city  of  a  number  of  lights  in  excess  of  the  number  designated 
in  a  contract  between  the  parties,  evidence  of  a  director  of  the  plain- 
tiff company  that  he  did  not  know  for  one  or  two  years  that  the  com- 
pany had  furnished  lights  in  excess  of  the  number  called  for  by  the 
contract,  is  inadmissible  to  rebut  whatever  of  unfavorable  inference 
could  be  drawn  from  the  failure  of  plaintiff  to  demand  payment  for 
the  extra  lights  for  four  years. 

8.  Capacity  of  corporation  to  contract;  implied  contract. — ^A corpora- 
tion may  be  bound  by  an  implied  contract  to  the  same  extent  and  in 
the  same  manner  as  a  natural  person,  provided  it  is  not  limited  to  a 
particular  mode  of  contracting  by  its  charter,  and  such  contract  is 
in  the  line  of  its  charter  powera ;  and  a  city  authorized  by  its  charter 
to  contract  for  its  electric  lighting,  without  restriction  as  .to  the  man- 
ner of  contracting,  may  be  bound  by  an  implied  contract  in  respect  to 
electric  lights  supplied  to  the  city. 

9.  Implied  contract ;  when  not  shown ;  mistake  in  construction  of  con- 
tract.— ^An  implied  contract  will  not  arise  under  circumstances  indi- 
cating that  services  were  to  be  rendered  or  property  was  to  be  used 
and  enjoyed  without  compensation ;  and  hence,  where  one  party  to 
an  express  contract  furnishes  more  property  than  the  contract  called 
for,  and  the  other  party  accepts  the  use  and  benefit  thereof  under  a 
mutual  mistake  as  to  the  true  interpretation  of  such  contract,  neither 
of  the  parties  expecting  compensation  to  be  made  for  the  extra  prop- 
erty, no  implied  contract  for  the  payment  for  the  use  of  such  property 
in  excess  of  that  contracted  for  will  arise. 

10.  Same ;  neglect  to  demand  payment  not  conclusive  against  existence 
of  implied  contract. — Where  one  party  to  an  express  contract  renders 
more  services  or  furnishes  more  property,  than  the  contract  called 
for,  and  the  other  party  accej)ts  the  benefit  thereof,  the  mere  fact  of 
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a  neglect  upon  the  part  of  the  former  to  demand  payment  for  the 
services  or  for  the  use  of  the  property,  is  not  conclusive  against  his 
right,  and  does  not,  of  itself,  determine  the  non-existence  of  an  im- 
plied contract  for  him  to  be  compensated  for  the  services  rendered  or 
the  property  furnished  ;  and  whether  the  services  were  rendered  and 
accepted,  or  the  property  furnished  and  used  without  the  intent  that 
compensation  would  be  claimed  or  made,  is  to  be  determined  from 
the  relation  of  the  parties,  their  couree  of  dealing  in  each  particular 
case,  and  other  facts  illustrative  of  their  mutual  concurring  pur- 
poses. 

11.  Same;  same;  contract  of  electric  light  company. — The  fact  that 
an  electric  light  company,  which  had  a  contract  with  a  city  to  fur- 
nish it  a  designated  number  of  lights,  furnishes  a  certain  number  of 
lights  in  excess  of  those  provided  for  in  said  contract  for  four  years 
without  demanding  payment  therefor,  although  paid  monthly  for 
those  furnished  under  the  contract,  is  not  conclusive  that  the  extra 
lights  furnished  by  the  company  were  intended  to  be  gratuitous. 

12.  Same;  when  shown  to  exist;  discovery  of  mistake;  notice  of  dis- 
continuance.— Where  one  party  to  an  express  contract  renders  more 
services  or  furnishes  more  property  than  the  contract  calls  for,  and 
the  other  party  accepts  the  benefit  thereof  under  a  mutual  mistake 
as  to  the  true  interpretation  of  such  contract,  if,  upon  discovery  of 
the  mistake,  a  demand  is  made  for  compensation  for  the  extra  ser- 
vices or  property,  or  notice  given  of  the  discontinuance  of  such  ex- 
cess, neither  of  which  is  allowed  by  the  other  party  who  continues 
to  use  and  enjoy  the  benefits  of  such  extra  services  or  property,  there 
arises  from  the  time  of  such  demand  an  implied  contract  to  pay 
reasonable  compensation  for  the  services. 

13.  Same ;  sarne ;  case  at  bar. — An  electric  light  company  furnished 
to  a  city  a  number  of  lights  in  excess  of  the  number  stipulated  in  its 
contract  with  said  city.  Thereafter  it  demanded  payment  for  the 
extra  lights,  and  on  refusal,  requested  the  city  to  designate  the  lights 
to  be  removed  so  as  to  reduce  the  number  to  that  provided  for  in  the 
contract,  but  the  city  refused  to  permit  the  removal  of  any  of  the 
lights,  and  continued  to  use  them.  Held :  That  thei*e  was  an  implied 
contract  on  the  part  of  the  city  to  pay  for  the  use  of  the  extra  lights 
from  the  time  of  such  demand. 

14.  Same ;  what  is  reasonable  compensation. — Reasonable  compensa- 
tion depends  upon  the  circumstances  of  each  particular  case,  but  in 
case  of  extra  services  rendered  or  property  furnished,  the  general 
rule  is  that  the  implied  compensation  is  measured  by  the  same  rate 
or  prices  specified  in  the  contract;  and  especially  is  this  true  where 
the  compensation  is  otherwise  incapable  of  ascertainment. 

15.  Pleading  and  practice ;  general  issue ;  defense  thereunder. — ^The 
general  issue  limits  the  defense  to  proof  of  the  allegations  of  the 
complaint,  and  does  not  authorize  the  introduction  of  evidence  in 
support  of  an  affirmative  defense. 
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Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  R.  Tyson. 

This  action  was  brought  by  the  appellant,  the  Brush 
Electric  Light  &  Power  Company  of  Montgomery,  Ala- 
bama, against  the  City  Council  of  Montgomery ;  and 
sought  to  recover  an  amount  alleged  to  be  due  from  the 
defendant  to  the  plaintiff,  for  certain  lights,  which  had 
been  furnished  by  the  plaintiff  and  used  by  the  defend- 
ant. The  material  facts  of  the  case  are  sufficiently  stated 
in  the  opinion. 

R.  B.  Snodgrass  was  introduced  as  a  witness  in  behalf 
of  the  defendant,  and  he  testified  that  he  had  been  city 
clerk  or  clerk  of  the  city  council  for  a  long  time  ;  that 
he  held  said  position  on  December  12th,  1887,  and  has 
held  it  ever  since  then  ;  that  by  virtue  of  his  office,  he 
was  keeper  of  the  records  and  proceedings  of  the  City 
Council  of  Montgomery ;  that  he  had  looked  over  the 
books  of  proceedings  or  the  journal  of  the  city  council 
from  the  first  day  of  January,  1887,  to  ascertain  whether 
or  not  the  council  ever  authorized  the  placing  of  more 
than  one  hundred  lights  on  the  streets  of  the  city  of 
Montgomery ;  and  he  could  not  find  anything  on  the 
minutes  to  that  effect.  Plaintiff  objected  to  the  ques- 
tions eliciting  the  testimony  as  to  the  witness  having 
examined  the  proceedings  of  the  city  council,  and  the 
result  of  such  examination,  and  moved  to  exclude  the 
said  testimony  from  the  jury ;  the  objection  to  the  ques- 
tions and  the  motion  to  exclude  being  based  upon  the 
grounds  that  it  was  irrelevant  and  illegal,  and  that  it 
was  not  necessary  for  the  city  council  to  have  expressly 
authorized  the  placing  of  the  extra  lights.  This  objec- 
tion and  motion  to  exclude  were  each  overruled  by  the 
court ;  and  to  each  of  said  rulings  of  the  court  the  plain- 
tiff separately  excepted.  Witness  further  stated  that  he 
entered  on  the  records  the  proceedings  of  the  city  coun- 
cil promptly  as  they  were  had.  He  further  testified  that 
at  the  time  of  making  the  contract,  and  for  some  time 
thereafter,  Mr.  B.  Dunham  wns  president  of  the  Brush 
Electric  Light  &  Power  Company,  and  as  such  signed 
the  said  contract.  Witness  was  then  asked  by  defend- 
ant if  Dunham,  while  president  aforesaid,  had  a  con- 
versation with  him,  wherein  he  stated  to  Dunham  that 
there  was  great  complaint  by  citizens  in  parts  of  the 
city  that  the  city  was  not  lighted  as  well  as  by  gas,  and 
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if  SO,  what  reply  Dunham  made.  To  this  question  plain- 
tiff objected  upon  the  ground  that  Dunham  had  no  au- 
thority to  bind  the  company  by  any  declarations  he  may 
have  made ;  and,  secondly,  that  said  question  called 
for  irrelevant  and  illegal  evidence.  But  the  court 
overruled  said  objection  and  permitted  the  wit- 
ness to  answer,  and  to  this  ruling  of  the  court 
plaintiff  duly  excepted.  In  response  to  said  ques- 
tion witness  stated  that  about  three  or  four  months 
after  they  commenced  putting  in  the  lights  Dunham  and 
Gesner  came  into  his  office  and  commenced  a  conversa- 
tion about  the  lights  ;  that  he  informed  him  that  there 
was  a  great  deal  of  complaint  by  citizens  in  parts  of  the 
town,  that  it  was  not  lighted  as  well  as  by  gas  ;  and  that 
Col.  Dunham  said,  we  have  placed  extra  lights,  and  will 
continue  to  put  in  as  many  extra  lights  to  light  the  city 
as  well  as  it  was  by  gas.  Witness  further  testified  that 
all  bills  against  the  city  were  presented  to  him  and  came 
through  his  office ;  that  under  the  system  existing  at 
that  time  bills  were  presented  to  him  before  the  meet- 
ing of  the  council  each  month,  and  they  were  read  in 
the  council  chamber  by  the  finance  committee,  and 
passed  or  rejected,  or  referred  to  some  committee  as  the 
case  might  be ;  and  if  passed  for  payment,  he  issued 
warrants  on  the  treasurer  for  their  payment,  who  paid 
the  drafts  ;  that  the  first  bill  for  the  extra  lights  claimed 
to  have  been  furnished  was  for  the  month  of  January, 
1892,  and  that  thereafter  bills  for  extra  lights  (16i  lights 
at  42i  cents  per  lamp  per  night)  w^ere  regularly  and  for 
each  month  presented  for  payment ;  that  the  bills  for 
these  extra  lights  were  never  paid,  and  never  recognized 
as  a  liability  by  the  city  council,  but  payment  was  made 
each  month  regularly  for  100  lights,  and  only  100  lights. 
On  cross-examination  witness  stated  that  the  city  coun- 
cil just  took  no  action  on  the  claims  and  bills  for  the 
extra  lights  claimed  to  have  been  furnished ;  and  that 
they  did  not  consider  that  they  were  liable,  but  ignored 
them. 

Plaintiff  then  moved  to  exclude  all  the  testimony  in 
reference  to  the  question  as  to  whether  the  city  was  as 
well  lighted  by  electricity  after  the  contract  between 
plaintiff  and  defendant  as  it  had  been  before  lighted  by 
gas,  upon  the  ground  that  the  contract  itself  does  not 
guarantee  anything  of  the  kind ;  and  upon  the  further 
Vol.  Hi. 
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ground,  if  the  contract  did  so  guarantee,  the  evidence 
shows,  that  if  there  is  a  breach  of  this  guarantee,  it  has 
been  waived  by  the  city  by  the  payment  for  the  one 
hundred  lights,  which  are  not  the  subject  of  this  suit, 
and  which  are  not  in  controversy ;  and  upon  the  further 
ground  that  if  such  evidence  was  admissible  and  rele- 
vant under  any  circumstances,  it  could  not  be  introduced 
under  the  general  issue,  but  as  matter  of  defense  under 
a  special  plea.  The  court  overruled  this  motion  to  ex- 
clude, and  plaintiff  separately  excepted  to  said  ruling  of 
the  court.  Plaintiff  then  moved  to  exclude  all  matter  of 
evidence  in  reference  to  the  candle  power  of  the  one 
hundred  arc  lights,  first,  because  the  contract  itself  pro- 
vides a  remedy  which  is  not  in  recoupment ;  second,  be- 
cause the  100  lights  are  not  in  controversy,  or  the  sub- 
ject of  this  suit ;  but  if  so,  that  by  the  payment  by  de- 
fendants for  said  lights  there  had  been  a  waiver  on  the 
part  of  the  city  of  any  breach  of  said  guarantee ;  and 
third,  because  such  a  defense  could  not  be  set  up  under 
the  general  issue,  but  is  matter  of  special  plea.  The 
court  overruled  this  motion  to  exclude,  and  the  plaintiff 
then  and  there  duly  excepted  to  said  ruling  of  the  court. 

Under  the  hearing  of  all  the  evidence,  the  court  at  the 
request  of  the  defendant  instructed  the  jury  as  follows  : 
"If  the  jury  believe  the  evidence,  they  must  find  for  the 
defendant."  To  the  giving  of  this  charge  the  plaintiff 
duly  excepted. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

John  G.  Winter,  for  appellant. — 1.  In  the  construc- 
tion of  a  contract  the  whole  instrument  must  be  con- 
sidered in  arriving  at  the  intention  of  the  parties  ;  and 
the  object  is,  if  possible,  to  effectuate  this  intention. 
We  do  not  see  how  the  contract  under  consideration 
is  at  all  ambiguous. — K.  C,  M.  &  B.  R.  R.  Co,  v. 
Crocker,   95  Ala.  412;  1  Chitty  on  Pleading,   515-526. 

2.  Because  the  company  accepted  payment  for  the 
one  hundred  lights  it  did  not  waive  its  right  to  insist  on 
payment  for  the  exjbra  lights  furnished.  But,  the  pre- 
sumption of  finality  is  destroyed  when  the  details  of  the 
settlements  show  that  the  matters  is  controversy,  though 
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anterior,  are  not  embraced. —  Wharton  v.  Cain,  50  Ala. 
410.  ''The  acceptance  by  a  party  of  a  portion  of  his 
demand  against  another,  without  any  agreement  to  re- 
lease the  balance,  is  not  a  waiver  of  his  right  to  insist 
upon  payment  of  such  balance." — Burkham  v.  Mastin, 
64  Ala.  126. 

3.  The  construction  of  the  contract  by  the  parties 
themselves  does  not  necessarily  control ;  but  admitting 
for  the  sake  of  argument  that  the  evidence  tends  to  show 
a  mutual  construction,  such  rule  does  not  apply  in  case 
of  ambiguity. — Bishop  on  Contracts,  §  412 ;  Dunn  v. 
Bank,  2  Ala.  152 ;  Comer  v.  Bankhead,  70  Ala.  141 ;  A. 
G.  S,  R.  R.  Co,  V,  S.  (fc  N.  Ala.  R,  R.  Co.,  84  Ala.  581. 

Graham  &  Steiner,  contra. — The  plaintiff  can  not 
recover  in  this  case  on  the  common  counts. 

If  there  is  any  liability  against  the  defendant  in  favor 
of  the  plaintiff,  it  arises  under  a  contract  which  was 
made  on  the  12th  day  of  December,  1887,  to  begin  on 
the  1st  day  of  January,  1888,  and  continue  for  a  term  of 
five  years,  or  until  the  1st  day  of  January,  1893.  The 
.contract  was  not  completed,  or,  in  other  words,  executed, 
until  the  1st  day  of  January,  1893.  If  it  was  not  exe- 
cuted, then  a  suit  upon  it  was  not  maintainable  until  after 
it  became  executed.  The  suit  in  this  case  was  com- 
menced on  the  29th  day  of  September,  1892 — three  months 
and  two  days  before  the  expiration  of  the  term  of  the  con- 
tract, or  before  it  became  executed.  It  would  not  have 
become  executed  until  January  1,  1893,  therefore  action 
would  not  lie  on  the  common  counts  until  that  time. — 1 
Chitty  on  Pleading,  (7  Amer.  ed.),  ♦373;  1  Chitty  on 
Pleading,  (17  Amer.  ed.),  *295,  note  e. ;  2  Greenl. 
Evidence,  §  104;  Holbrook  v.  Dow,  1  Allen  (Mass.)  397; 
Beadle  v.  Graham,  66  Ala.  99 ;  Darden  v.  Jamss,  48  Ala. 
33  ;  Burkham  Bros.  v.  Mastin,  54  Ala.  126. 

Though  the  suit  had  been  brought  after  the  contract 
had  become  executed,  a  recovery  could  not  have  been 
had  upon  the  common  counts  with  said  contract  as  a 
predicate,  because  there  is  an  entire  absence  of  proof 
that  the  extra  lights  put  in  were  at  the  request  of  the 
defendant  either  express  or  implied.  This  request  must 
be  averred  in  the  complaint,  and  its  proof  is  a  necessary 
condition  precedent  to  a  recovery. — 1  Chitty  on  Plead- 
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ing,  (7  Amer.  ed.),  *376 ;  2  Greeal.  on  Evidence,  (13th 
ed.),§§106,  107. 

BRICKELL,  C.  J. — ^The  complaint  contains  three 
counts — the  first  is  a  mere  abbreviation  of  all  the  counts 
contained  in  the  statutory  form  of  a  complaint  on  an 
account  or  verbal  contract ;  the  second  and  third  are 
substantially  the  same,  intended  as  a  special  statement 
of  the  cause  of  action,  and  claim  compensation  for  sev- 
enteen electric  arc  lights,  the  plaintiff  furnished  the  de- 
fendant during  a  particular  period,  at  a  specified  rate  or 
price.     The  defendant  pleaded  only  the  general  issue. 

The  undisputed  facts  are,  that  on  the  14th  day  of  De- 
cember, 1887,  the  parties  entered  into  a  contract  whereby 
the  plaintiff  agreed  for  a  term  of  five  years,  commencing 
on  the  first  day  of  January,  1888,  to  furnish  and  main- 
tain for  the  use  and  benefit  of  the  city  of  Montgomery, 
one  hundred  Brush  or  United  States  Electric  lights,  or 
other  standard  light  of  two  thousand  candle  power  each. 
The  lights  were  to  be  located  at  such  places  in  the  city 
as  were  designated  by  the  committee  on  gas  of  the  city 
council.  The  plaintiff  guaranteed  and  warranted  that 
one  hundred  lights  would  "furnish  good  and  sufficient 
light  for  an  equal  territory  to  that  now  lighted  by  the 
gas  company."  A  further  stipulation  of  the  contract  is 
in  these  words  :  "The  said  party  of  the  second  part," 
(the  plaintiff)  *'  agrees  and  binds  itself  to  light  the  public 
buildings  of  said  city  with  electricity,  under  the  direc- 
tion of  the  committee  hereinbefore  named,  and  the  elec- 
tricity used  for  this  purpose,  it  is  mutually  agreed,  will 
be  taken  from  the  supply  necessary  to  maintain  said  one 
hundred  lights,  and  will  relieve  the  party  of  the  second 
part  from  furnishing  and  maintaining  so  many  of  said 
one  hundred  lights  as  above  stipulated,  as  the  electricity 
so  used  in  said  buildings  would  be  necessary  to  main- 
tain— ^that  is  to  say,  eight  lights  in  a  building  shall  be 
deemed  the  equivalent  of  one  of  said  street  lights."  The 
stipulation  on  the  part  of  the  city  is  :  "  To  take  and  use 
said  one  hundred  electric  lights  for  the  period  of  five 
years,  beginning  on  January  1,  1888,  and  to  pay  therefor 
to  said  party  of  the  second  part,  at  the  rate  of  forty-two 
and  a  half  (42i)  cents  per  light  per  night ;  that  is  to  say 
for  each  of  said  lights  of  said  two  thousand  candle  power, 
and  the  equivalent  thereof,  said  price  to  be  paid  at  the 
eud  of  each  months" 
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The  plaintiff  furnished  and  maintained  ninety-twO 
arc  lights  for  the  streets  of  the  city,  which  were  located 
as  designated  by  the  proper  city  authorities,  and  one 
hundred  and  ninety-four  lights  for  the  public  buildings, 
the  equivalent  of  twenty-four  and  a  half  of  the  arc  lights 
furnished  for  the  streets.  The  city  had  the  use  and 
benefit  of  all  the  lights,  and  regularly,  on  demand,  paid 
monthly  for  one  hundred,  according  to  the  terms  of  the 
contract.  For  the  number  in  excess  of  one  hundred,  the 
plaintiff  made  no  demand  of  payment  until  January 
1892.  Payment  was  refused,  and  after  some  negotia- 
tion and  correspondence,  the  plaintiff  requested  the  city 
council  to  designate  which  of  the  lights  should  be  re- 
moved, so  as  to  reduce  the  number  to  one  hundred.  The 
council  refused  to  permit  any  of  them  removed,  insisting 
that  the  contract  stipulated  that  the  teritory  or  streets  of 
the  city,  should  be  as  well  lighted  as  it  had  been  prev- 
iously by  gas — that  the  one  hundred  arc  lights  failed  to 
do  this,  and  the  extra  lights  were  put  in,  to  conform  to 
this  stipulation  of  the  contract. 

It  is  obvious  that  a  construction  of  the  clause  of  the 
contract  by  which  the  plaintiff  guaranteed  that  the  one 
hundred  lights  contracted  to  be  furnished  and  maintained 
for  the  use  of  the  city,  would  furnish  good  and  sufficient 
light  for  a  territory  equal  to  that  lighted  by  gas  at  the 
making  of  the  contract,  is  necessary  to  determine  the 
rights  and  obligations  of  the 'parties,  in  the  events  which 
have  since  occurred.  A  contract  in  writing  must  be 
read  and  construed  in  its  entirety ;  it  is  not  from  parts 
but  from  the  whole  the  intention  of  the  parties  must  be 
collected ;  single  clauses  or  sentences  are  not  to  be  disso- 
ciated from  others  having  reference  to  the  same  subject- 
matter,  and  force  and  effect  given  to  them  alone.  The 
contract  must  also  be  construed  according  to  its  terms  ; 
its  words,^  if  of  common  use,  must  be  taken  in  their 
ordinary,  usual  significance ;  and  if  technical  words  are 
employed,  their  technical  meaning  must  be  ascertained 
and  accepted.  This  is  the  general  rule  in  the  construc- 
tion of  the  words  of  a  contract,  prevailing,  unless  it 
clearly  appears  from  the  context  of  the  instrument,  that 
the  parties  did  not  use  them  in  their  ordinary  or  techni- 
cal sense.  The  clause  of  the  contract  we  are  now  con- 
sidering, must  be  read  and  construed  in  connection  with 
the  subsequent  clause  by  which  at  the  election  of  the  de- 
You  IH. 
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fendant  the  public  buildings  of  the  city  were  to  be 
lighted  with  electricity,  and  in  the  event  the  election 
was  exercised,  the  electricity  was  to  be  taken  from  the 
supply  necessary  to  maintain  the  one  hundred  lights, 
and  to  a  defined  extent,  the  plaintiff  was  relieved  from 
the  duty  and  obligation  of  furnishing  and  maintaining 
that  number.  The  two  clauses  are  connected  in  subject 
matter,  and  cannot  be  dissociated  without  doing  violence 
to  the  integrity  of  the  contract. 

The  warranty  has  relation  to  the  external  lighting  of  the 
city,  and  is  without  relation  to  the  lighting  of  buildings 
public  or  private .  It  relates  to  territory ,  an  equal  extent  or 
compass  of  the  streets  and  other  external  or  exterior  parts 
of  the  city,  to  that  which  was  and  has  been  lighted  by 
the  gas  company.  The  clause  is  its  own  expositor — ^it  is 
the  lighting  capacity  of  one  hundred  lights — ^it  is  not  of 
the  capacity  of  a  less  number,  nor  of  the  one  hundred, 
if  not  located  and  used  for  the  external  lighting  of  the 
city.  The  principal  object  the  parties  had  in  view  was, 
doubtless,  the  lighting  of  the  streets  of  the  city,  and  as 
the  defendant  was  changing  the  mode  of  lighting  them, 
employing  another  and  different  agency  from  that  which 
had  been  employed,  a  guarantee  or  warranty  of  the  ca- 
pacity of  the  new  or  substituted  agency,  was  matter  of 
contract,  the  relations  of  the  parties  would  suggest.  It 
became  the  matter  of  contract,  and  the  agreement  of  the 
parties  is  expressed  in  the  clause  of  warranty,  and  in  the 
subsequent  clause  by  which  if  the  public  buildings  were 
lighted  by  electricity,  there  was  a  reduction  of  the  lights 
for  the  streets,  or  the  external  lighting  of  the  city. 
There  was  the  lighting  of  the  public  buildings,  and  the 
consequent  reduction  below  one  hundred  of  the  number 
of  lights  for  other  purposes,  leaving  no  room  for  the 
operation  of  the  warranty.  This  is  the  contract  taken 
in  its  entirety,  into  which  the  parties  entered,  and  how- 
ever disappointing  in  its  results,  it  must  be  effectuated. 

From  this  conclusion  it  results,  that  there  was  error 
in  the  admission  of  the  evidence  having  a  tendency  to 
show  that  the  city  was  not  as  well  lighted  by  electricity 
as  it  was  by  gas.  In  no  event  could  that  have  been  a 
pertinent  inquiry ;  if  there  had  been  occasion  for  the 
operation  of  the  clause  of  warranty,  the  inquiry  would 
not  have  been  whether  the  city  was  as  well  lighted  by 
electricity  as  it  had  been  by  gas,  but  whether  the  one 
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hundred  lights  furnished  by  the  plaintiff  gave  good  and 
sufficient  light  for  an  equal  territory  to  that  which  had 
been  lighted  by  gas,  which  would  have  necessitated 
other  inquiries  to  which  we  need  not  now  refer. 

It  may  as  well  be  said  here  as  elsewhere,  that  there 
was  no  error  in  the  rejection  of  evidence  of  the  reason 
assigned  by  Snodgrass,  the  clerk  of  the  city  council,  for 
refusing  payment  of  the  bills  presented  for  the  extra 
lights.  The  acts  or  declarations  of  the  officers  or  agents 
of  a  corporation,  as  matter  of  evidence  against  the  corpor- 
ation, stand  upon  the  same  footing  as  the  acts  or  declara- 
tions of  an  agent  of  a  natural  person.  To  bind  the  prin- 
cipal, they  must  be  within  the  scope  of  the  authority 
conferred  upon  the  agent,  and  must  be  done  or  made  while 
in  the  exercise  of  the  authority.  What  was  the  scope 
of  the  authority  conferred  on  the  clerk  of  the  city  council 
was  not  shown ;  and  it  cannot  be  presumed  that  he  had 
authority  to  reject,  and  assign  reasons  for  the  rejection 
of  claims  preferred  against  the  city,  as  it  could  not  be 
presumed  that  he  had  authority  to  create  such  claims. 
For  the  like  reason,  there  was  error  in  the  admission  of  the 
declarations  of  Dunham,  the  president  of  the  board  of 
directors  of  the  plaintiff,  as  to  the  furnishing  extra  lights, 
and  the  purpose  to  continue  furnishing  them,  until  the 
city  was  as  well  lighted  as  it  had  been  by  gas.  In  the 
absence  of  all  evidence  touching  the  scope  of  his  author- 
ity as  president,  it  cannot  be  presumed  that  he  had  any 
other  or  greater  power  than  any  other  director.  The 
duty  of  the  plaintiff  under  the  contract,  and  what  course 
should  be  pursued  in  its  performance  was  matter  for  the 
consideration  and  under  the  control  of  the  board  of  di- 
rectors when  assembled,  and  by  the  acts  or  declarations 
of  the  president,  or  of  any  other  member  of  the  board, 
acting  singly,  the  plaintiff  could  not  be  affected. — 
Spyker  v,  Spencer,  8  Ala.  333  ;  Sarnpson  v.  Fox,  109  Ala. 
662. 

There  was  no  error  in  the  rejection  of  the  evidence  of 
PoUak,  that  he  was  a  member  of  the  board  of  directors 
of  the  plaintiff,  and  did  not,  for  one  or  two  years,  know 
the  plaintiff  was  furnishing  lights  in  excess  of  one  hun- 
dred. The  purpose  of  the  evidence  was  to  remove  what- 
ever of  unfavorable  inference  could  be  drawn  against 
the  plaintiff,  from  the  delay  in  claiming  compensation 
for  the  extra  lights.     But  the  delay  is  not  to  be  explained 
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by  reason  of  the  neglect  or  laches  of  its  own  officers  or 
agents. 

The  contract  obliged  the  plaintiff  to  furnish  and  main- 
tain, and  the  defendant  to  pay  for,  one  hundred  lights 
only,  without  regard  to  the  purposies  for  which  they  were 
used — whether  for  lighting  the  streets,  or  for  that  pur- 
pose and  for  the  lighting  of  the  public  buildings.  The 
undisputed  fact  is,  that  a  larger  number  was  fur- 
nished and  maintained,  of  which  the  city  had  the  use 
and  benefit,  and  the  more  important  question  is,  whether 
a  contract  on  the  part  of  the  defendant  to  pay  for  them, 
may  be  implied. 

The  statutes  governing  the  city  at  the  time  the  con- 
tract was  made  and  during  the  course  of  the  subsequent 
transactions,  conferred  on  the  city  council  power  *'to 
establish  or  purchase  and  maintain  gas  and  electric 
works,  or  contract  for  the  furnishing  of  gas  and  elec- 
tricity for  fully  supplying  the  city  and  its  inhabitants, 
and  to  regulate  the  manner  and  rates  of  furnishing  gas 
and  electric  lights  to  private  consumers."  —  Pamph. 
Acts,  1886-87,  p.  488  ;  Pamp.  Acts,  1888-89,  p.  518.  Cor- 
porations not  by  the  statutes  creating  or  governing  them, 
restrained  or  limited  to  a  particular  mode  of  contracting, 
may  be  bound  by  implied  contracts .  Keeping  within  the 
line  of  the  capacity  to  contract  conferred  by  the  law  of  their 
creation,  implications  will  be  indulged  against  them 
whenever  under  like  circumstances  they  would  be  in- 
dulged against  natural  persons  fully  sui  juris. — 2  Kent, 
291 ;  4  Thompson  Law  of  Corporations,  §  5181.  In  1 
Dillon  Mun.  Cor.,  §  459,  it  is  said :  "The  present  state 
of  the  authorities  clearly  justifies  the  opinion  of  Chan- 
cellor Kent,  that  corporations  may  be  bound  by  implied 
contracts  within  the  scope  of  their  powers,  to  be  induced 
by  inference  from  authorized  corporate  acts,  without 
either  a  vote,  or  deed,  or  writing.  The  doctrine  is  ap- 
plicable equally  to  public  and  private  corporations,  but 
in  applying  it,  however,  care  must  be  taken  not  to  vio- 
late other  principles  of  law.  Thus  it  is  obvious  that  an 
implied  promise  cannot  be  raised  against  a  corporation, 
when  by  its  charter  it  can  only  contract  in  a  prescribed 
way,  except  it  be  a  promise  for  money  received  or  prop- 
erty appropriated  under  the  contract."  In  Gas  Co.  v. 
San  Francisco,  9  Cal.  453-68,  it  was  said  by 
Field,  J.:     "Under  some  circumstances,  a  municipal 
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corporation  may  become  liable  by  implication.  The 
obligation  to  do  justice  rests  equally  upon  it  as  upon  an 
individual.  It  cannot  avail  itself  of  the  property  or 
labor  of  a  party,  and  screen  itself  from  responsibility 
under  the  plea  chat  it  never  passed  an  ordinance  upon 
the  subject.  As  against  individuals,  the  law  implies  a 
promise  to  pay  in  such  cases,  and  the  implication  ex- 
tends equally  against  corporations." 

Implied  contracts,  it  is  said  by  Ch.  Kent,  *'are  those 
which  the  law  raises  or  presumes,  by  reason  of  some 
value  or  service  rendered,  and  because  common  justice 
requires  it." — 2  Kent,  450.  As  a  general  principle,  it 
may  be  stated,  that  one  who  knowingly  takes  the  benefit 
of  the  service  of  another,  or  the  use  of  his  property,  not 
under  an  express  contract  or  engagement,  impliedly 
promises  to  make  reasonable  compensation.  But  ser- 
vices may  be  rendered,  or  there  may  be  the  permissive 
use  and  enjoyment  of  property,  under  such  circum- 
stances as  lead  to  the  conclusion,  that  neither  party 
intended  that  compensation  should  be  claimed  or  made. 
Gratuitously,  of  mere  grace  or  courtesy,  a  party  may 
render  services,  or  permit  the  use  of  his  property,  and 
in  that  event,  the  old  maxim  of  the  common  law  applies, 
that  '*a  mere  voluntary  courtesy  will  not  have  consid- 
eration to  uphold  an  assumpsit."  There  may  also,  be 
the  rendition  of  services,  without  the  knowledge  or  con- 
sent of  the  party  to  whose  benefit  they  inure,  and  who 
had  not  the  opportunity  to  accept  or  reject  them.  In 
such  case,  a  promise  of  compensation  will  not  be  im- 
plied ;  parties  without  their  consent  may  not  be  forced 
into  contractual  relations ;  one  man  cannot  make  an- 
other his  debtor  without  his  consent,  ''unless  it  be,  when 
he  had  the  opportunity  of  consenting  or  refusing  con- 
sent."— 1  Beach  Modern  Law  of  Contracts,  §  649,  et 
seq. ;  Clark  on  Contracts,  777,  et  seq. 

There  are  indications  in  the  evidence,  that  originally, 
the  extra  lights  were  furnished  and  maintained  by  the 
plaintiff,  and  accepted  and  used  by  the  defendant, 
neither  party  intending  that  any  other  compensation 
should  be  made,  than  that  which  the  existing  contract 
required  to  be  made  for  the  one  hundred  lights.  And 
this  was  the  result  of  mutual  mistake  as  to  the  true  in- 
terpretation and  meaning  of  the  warranty  clause  of  the 
existing  contract.  The  mistake  did  not  compel  the 
Vou  Hi, 
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parties  into  contractual  relations  they  did  not  intend  to 
assume — the  plaintiff  was  not  under  the  duty  of  contin- 
uing the  further  maintenance  of  the  lights,  nor  the  de- 
fendant under  the  diity  of  their  further  acceptance  and 
use,  making  compensation  for  them.  Whether  there 
was  the  mistake,  superinducing  the  conduct  of  the  par- 
ties, is  a  fact  for  the  determination  of  the  jury.  The 
delay  in  claiming  compensation  is  not  conclusive  against 
the  right  of  the  plaintiff.  Mere  neglect  to  demand  pay- 
ment for  services  during  the  course  of  their  rendition, 
will  not  of  itself  take  away  the  right  of  the  party  render- 
ing them  to  compensation.  In  determining  whether  the 
services  were  rendered  and  accepted  without  the  intent 
that  compensation  would  be  claimed  or  made,  it  is  a  fact 
of  more  or  less  significance,  dependent  for  its  value  upon 
the  relations  of  the  parties,  their  course  of  dealing,  and 
other  facts  illustrative  of  their  mutual,  concurring  pur- 
poses. 

Whatever  may  be  true  of  the  time  anterior  to  the  de- 
mand and  refusal  of  payment  for  the  use  of  the  extra 
lights,  thereafter,  the  relation  of  the  parties  was  essen- 
tially changed.  The  defendant  had  notice  that  compen- 
sation for  the  use  of  them  was  demanded  as  matter  of 
right,  and  had  opportunity  to  refuse  or  continue  their 
further  use.  Refusing  to  designate  the  lights  which 
should  be  removed  or  discontinued,  reducing  the  num- 
ber to  one  hundred,  or  its  equivalent,  and  notifying  the 
plaintiff  not  to  remove  or  discontinue  any  of  them,  com- 
mon justice  requires  that  a  promise  to  pay  for  the  ben- 
efits it  was  claiming  and  receiving,  should  be  implied. 
And  as  was  said  in  Marsh  v.  Fulton  County,  10  Wall.  678, 
and  repeated  in  Louisiana  v.  Wood,  102  U.  S.  294,  '*  the 
obligation  to  do  justice  rests  upon  all  persons,  natural 
or  artificial,  and  if  a  county  obtains  the  money  or  prop- 
erty of  others  without  authority,  the  law,  independent 
of  statute,  will  compel  restitution  or  compensation." 
With  full  knowledge  that  the  lights  were  not  furnished 
and  maintained  gratuitously,  that  compensation  for  them 
^was  claimed,  without  making  reasonable  compensation, 
the  defendant  could  not  accept  and  retain  the  use  and 
benefit  of  them.  The  law  intervenes,  and  implies  a  pre- 
vious request  and  the  promise  of  reasonable  compensa- 
tion.— 1  Beach  Modern  Law  of  Contracts,  §  650  ;  Clark  on 
Contracts,  783.     What  is  reasonable  compensation,  or 
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the  mode  in  which  it  may  be  ascertained,  varies  accord- 
ing to  the  facts  and  circumstances  of  each  particular  case. 
In  cases  of  extra  work,  if  it  is  of  the  same  character  as 
that  for  which  the  original  contract  provides,  the  gen- 
eral rule  is,  that  the  implied  compensation  must  be 
measured  by  the  rates  or  prices  specified  in  the  contract, 
and  is  deemed  the  better  mode  of  ascertaining  it,  meting 
out  justice  to  the  parties.  Which  were  to  be  deemed 
the  extra  lights,  separate  from  the  one  hundred  it  was 
the  duty  of  the  plaintiff  to  furnish  and  maintain,  was 
incapable  of  ascertainment ;  all  were  of  the  same  capac- 
ity and  quality,  and  were  accepted  and  used  as  of  the 
same  value.  The  reasonable  and  just  implication  is, 
that  the  defendant  contemplated,  if  compensation  was 
made  for  them,  payment  would  be  made  according  to 
the  terms  of  the  original  contract. 

The  contract  stipulates,  that  each  of  the  lights  fur- 
nished for  the  use  of  the  streets,  should  be  '*of  two  thou- 
sand candle  power  and  the  equivalent  thereof."  These 
are  technical  words,  peculiar  to  the  business  of  electric 
lighting,  and  must  be  understood  in  the  sense  in  which 
they  are  used  and  employed  in  that  particular  business. 
Though  the  lights  w.ere  accepted  and  used  by  the  de- 
fendant, under  appropriate  pleading,  it  could  have  been 
shown,  that  taking  the  words  in  their  technical  sense, 
the  lights  furnished  were  not  of  this  power,  and  were  of 
consequence  of  diminished  value,  in  reduction  of  the 
claim  of  plaintiff  for  compensation.  But  the  only  plea 
interposed  was  the  general  issue,  a  mere  denial  of  the 
allegations  of  the  complaint,  limiting  the  defense  to  evi- 
dence in  disproof  of  them,  not  authorizing  the  introduc- 
tion of  evidence  in  support  of  an  aflSrmative  defense. 
Aiyi.  Oak  Extract  Co.  v.  Ryan,  112  Ala.  337,  and  authori- 
ties cited. 

We  have  passed  on  all  the  questions  arising  on  the 
assignment  of  errors,  which  will  probably  arise  on  a 
future  trial.  It  is  apparent  from  what  has  been  said, 
there  is  no  aspect  of  the  case  in  which  the  general  affirm- 
ative instruction  should  have  been  given. 

Let  the  judgment  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  to  this  opinion. 

Reversed  and  remanded. 
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liOnisville  &  Nashville  Railroad  Com-     m-m 

129  ifly 

pany  v.  Morgsm^  Admr.  HTiiS 

131    280| 

Action   against  a  Railroad   Company  by  Administrator  of      |}JJ  ^ 
Deceased  Employe,  to  recover  Damages  for  Alleged 
Negligent  Killing  of  his  Intestate. 

1.  Appeal ;  practice ;  when  errors  agsigned  will  not  he  reviewed. — When 
on  appeal  the  overruling  by  the  trial  court  of  demurrers  to  the  com- 
plaint is  assigned  as  error,  but  in  reference  to  such  ruling  the  appel- 
lant's brief  merely  states  that  the  demui-rers  .to  the  complaint  "set 
forth  sufficiently  the  grounds  upon  which  they  were  urged,  and  the 
correctness  and  rulings  of  the  court  thereon  are,  therefore,  submitted 
without  further  argument,"  the  rule  that  "  errors  assigned  in  civil 
cases,  which  counsel  do  not  consider  of  sufficient  importance  to  re- 
ceive consideration  by  them,  will  be  regarded  by  this  coui*t  also  as 
unimportant,"  applies;  and  the  appellate  court  will  decline  to  review 
the  judgment  of  the  lower  court  on  the  demurrers. 

2.  Action  against  a  railroad  company  for  negligent  killing  of  employ^; 
demurrers  to  whole  complaint  properly  overruled  if  had  as  to  any  count. 
In  an  action  against  a  railroad  company  by  the  administrator  of  a  de- 
ceased employ^  to  recover  damages  for  the  alleged  negligent  killing 
of  his  intestate,  where  the  complaint  contains  several  counts,  a  de- 
murrer thereto  on  the  grounds  that  there  is  no  allegation  "  in  such 
complaint  or  either  of  said  counts  of  any  neglect  of  duty  "  the.  defend- 
ant owed  the  deceased,  or  of  the  names  of  the  alleged  negligent  ser- 
vants of  the  defendant,  and  **  that  it  is  uncertain  as  to  whether  the 
complaint  and  the  several  counts  thereof  is  framed  under  the  em- 
ployes act,  section  2590  of  the  Code,  or  at  common  law,"  such  de- 
murrer is  laid  against  the  whole  complaint  in  its  specifications, 
although  the  caption  thereof  is  that  **  the  defendant  demurs 
to  the  complaint  in  this  case,  and  to  each  count  thereof  sepa- 
rately and  severally  "  ;  and  such  demurrer  is  pi*operly  overruled  if 
bad  as  to  any  one  of  the  counts  of  the  complaint. 

3.  Same]  admissible  testimony. — In  an  action  against  a  railroad 
company  by  the  administrator  of  a  deceased  employ^,  where  the  com- 
plaint counts  upon  the  negligence  of  the  engineer  in  leaving  his  en- 
gine to  the  management  of  the  fireman,  and  avers  that  said  fireman 
negligently  ran  the  engine  against  the  car  on  which  plaintiff's  intes- 
tate was,  resulting  in  his  death,  it  is  permissible  for  the  plaintiff  to 
show  where  the  engineer  was  at  the  time  of  the  accident,  as  that  he 
was  some  distance  from  the  depot,  the  location  of  the  depot  in  respect 
of  the  engine  being  shown ;  such  evidence  being  material  to  the  issue 
formed  under  the  complaint,  and,  therefore,  relevant  and  admissible, 
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4.  Same ;  wlien  rulings  upon  evidence  will  not  be  reviewed  on  appeal. 
On  an  appeal  fi-om  a  judgment  rendered  in  an  action  brought  against 
a  railroad  company  for  the  alleged  negligent  killing  of  plaintiff's  in- 
testate, where  the  appellant  assigns  as  error  that  the  trial  court  re- 
fused to  allow  it  to  ask  a  designated  witness  the  following  questions : 
**  He  was  there  in  charge,  was  n't  he,  of  the  train  all  the  time?  Was 
n't  he  the  one  giving  directions?  "  and  it  is  not  shown  by  the  bill  of 
exceptions  to  whom  these  inquiries  referred,  such  ruling  of  the  trial 
court  is  not  so  presented  as  to  allow  the  appellate  court  to  intelli- 
gently review  it,  and  it  will,  therefore,  not  be  revised. 

5.  Same;  when  rule  of  railroad  company  admissible  in  evidence. — In 
an  action  against  a  railroad  company  by  the  administrator  of  a  de- 
ceased employ^  to  recover  damages  for  the  alleged  negligent  killing 
of  plaintiff's  intestate,  while  in  the  discharge  of  his  duties  as  a  brake- 
man,  where  the  complaint  avera  the  negligence  of  the  engineer  in 
leaving  his  engine  to  the  management  of  the  fireman,  and  that  said  • 
fireman  negligently  ran  the  engine  against  the  car  on  which  intestate 
was,  a  rule  of  the  defendant  company  to  require  *'  enginemen  "  to  use 
great  care  in  switching  and  handling  their  trains  to  avoid  injury,  is 
admissible;  the  fireman  in  charge  of  the  engine  being,  for  the  time, 
an  "engineman"  within  the  meaning  of  the  rule. 

6.  Same ;  same. — In  such  a  case,  a  rule  of  the  defendant  company 
that  the  firemen  might  handle  the  engine  at  stations  in  the  necessary 
absence  of  the  engineer,  is  admissible  in  evidence  to  show  that,  on 
the  occasion  of  the  intestate's  death,  the  fireman  was  handling  the 
engine  by  authority  of  the  defendant. 

7.  Measure  of  damages. — In  an  action  to  i"ecover  for  the  death  of 
plaintiff's  intestate,  alleged  to  have  been  caused  by  the  wrongful  act 
of  the  defendant,  the  amount  that  the  intestate  was  expending  for 
the  education  and  maintenance  of  his  young  brother,  and  the  money 
he  was  saving  and  investing  in  land  from  month  to  month,  should  be 
considered  by  the  jury  in  determining  the  damages  sustained  by  the 
intestate's  next  of  kin,  and  should  not  be  deducted  from  the  gross 
earnings  of  the  intestate. 

8.  Charge  to  the  jury  ;  should  not  single  out  the  evidence  of  any  partic- 
ular witness. — Charges  to  the  jury  which  instruct  them  that  if  they 
believed  the  testimony  of  certain  witnesses,  or  did  not  believe  the 
testimony  of  another  witness,  they  should  find  for  the  defendant,  are 
properly  refused. 

9.  Action  against  railroad  company  for  the  negligent  killing  of  em- 
ployl' ;  sufficiency  of  evidence  for  admeasurement  of  damages ;  charge  to 
the  jury. — In  an  action  against  a  railroad  company,  by  the  adminis- 
trator of  a  deceased  employ^  to*  recover  damages  for  the  alleged  neg- 
ligent killing  of  his  intestate,  where  there  is  before  the  jury  evidence 
as  to  the  intestate's  age,  habits,  working  and  earning  capacity,  and 
the  disposition  of  his  earnings,  this  evidence,  together  with  the  jurox-s' 
common  knowledge  as  to  his  life's  expectancy,  is  sufficient  data  for 
the  admeasurement  of  damages,  if  the  jury  should  find  that  he  came 
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to  his  death  by  reason  of  actionable  negligence  on  the  part  of  the 
defendant ;  and  a  charge  in  such  case,  instructing  the  jury  that  under 
the  evidence  they  could  not  find  more  than  nominal  damages  for  the 
plaintiff,  is  properly  refused. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  James  J.  Banks. 

James  S.  Morgan,  the  administrator  of  Rufus  King, 
deceased,  brought  the  present  action  against  the  Louis- 
ville &  Nashville  Railroad  Company,  to  recover  damages 
for  the  death  of  the  plaintiff's  intestate,  who  was,  at  the 
time,  a  brakeman  on  one  of  the  defendant's  trains. 

The  complaint  as  amended  contained  five  counts.  The 
first  count,  after  averring  the  operation  of  trains  by  the 
defendant  and  the  employment  of  the  plaintiff's  intes- 
tate as  a  brakeman  on  one  of  its  local  freight  trains,  and 
that  while  at  a  station  along  its  line  of  road  the  plain- 
tiff's intestate  was  directed  to  uncouple  certain  cars  from 
the  train,  in  order  that  they  might  be  switched  upon  a 
side  track,  and  that  in  obedience  to  his  orders,  plaintiff's 
intestate  took  his  position  at  the  brake  on  one  of  the 
cars,  as  was  his  duty  to  do,  further  averred  that  ''the 
servants  or  employes  of  the  defendant,  in  charge  of  the 
engine  putting  said  train,  ran  said  engine  and  the  cars 
thereto  attached  backwards  so  carelessly  and  negligently 
with  such  great  force  against  said  two  cars  on  which 
plaintiff's  intestate  was  riding,  whereby  he  was  unbal- 
anced, and  thrown  from  his  position  on  top  of  said  cars 
to  the  ground,  between  said  cars  and  was  run  over  by 
said  cars,  and  by  them  bruised,  and  crushed,  so  that  he 
died  from  the  effects  thereof." 

The  prefatory  allegations  of  the  second  count  were 
substantially  the  same  as  those  contained  in  the  first ; 
and  the  allegations  of  negligence  in  the  second  count 
were  as  follows  :  * 'Defendant's  servants  in  charge  of 
said  engine  and  section  of  cars  carelessly  and  negligently 
drove  said  engine  and  section  of  freight  cars  back 
against  the  cars  on  which  plaintiff's  intestate  was  man- 
ning said  brake,  with  such  force  that  he  was  thrown 
from  said  cars  to  the  ground,  and  run  on  and  over  by 
said  section  of  cars  and  crushed,  bruised  and  cut  so  that 
he  died  from  the  effects  thereof." 

In  the  third  count,  after  alleging  that  the  train  upon 
which  the  plaintiff's  intestate  was  employed  as  a  brake- 
man  was  under  the  superintendence  of  a  conductor  and 
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engineer  the  count  alleged  that  while  the  plaintiflF's  in- 
testate was  in  the  discharge  of  his  duty  in  making  the 
switch  at  a  station  along  the  line  of  the  railroad,  "said 
conductor  and  engineer  both  negligently  and  carelessly 
left  the  train  and  the  superintendence  thereof,  and  left 
the  management  of  said  engine  and  train  of  cars  to  a 
fireman,  who  ran  said  engine  and  a  section  of  cars  at- 
tached thereto  negligently  and  carelessly  with  such 
force  against  two  freight  cars  on  which  plaintiff's  intes- 
tate was  at  the  time,  in  discharge  of-  his  duty  under  his 
employment,  that  he  was  thrown  from  the  top  of  said 
cars  to  the  ground  under  said  cars,  and  drove  said  cars 
over  him,  by  which  he  was  crushed,  cut  and  bruised, 
from  which  he  died." 

In  the  fourth  count  the  averments  of  negligence  were 
as  follows :  * 'Plaintiff  avers  that  said  King  was  so 
killed  by  reason  of  the  negligence  of  one  HoUis  Wright, 
who  was  then  and  there  in  the  employment  of  the  de- 
fendant as  engineer  of  said  train ;  and  plaintiff  avers 
that  said  Wright  was  guilty  of  negligence  in  this,  that 
he  left  said  train  in  control  and  charge  of  a  fireman  to 
do  and  perform  his,  the  said  engineer's  work,  and  went 
off  several  hundred  yards,  to-wit,  300  yards,  from  his 
said  engine.  And  plaintiff  avers  that  3aid  fireman,  who 
was  in  the  employ  of  the  defendant  as  such  fireman,  so 
negligently  managed  said  engine  and  locomotive,  as  to 
knock  the  said  King  from  said  car,  whereby  he  was 
killed." 

In  the  fifth  count,  after  alleging  that  the  fireman  on 
the  engine,  who  was  left  in  charge  thereof,  was  handling 
the  engine  and  switching  the  cars  on  which  the  plain- 
tiff's intestate  was  engaged  at  the  time  of  the  injury,  it 
was  further  averred  :  '  'And  plaintiff  avers  that  said  in- 
juries were  so  suffered  by  reason  of  the  negligence  of 
said  fireman,  and  that  said  fireman  was  so  negligent  in 
this,  that  he  so  managed  said  engine  and  locomotive  as 
to  strike  the  car  on  which  the  plaintiff's  intestate  was 
then  and  there  so  in  discharge  of  his  duty,  and  knocked 
him  therefrom,  to  the  damage  of  the  plaintiff  as  afore- 
said." 

To  the  complaint  the  defendant  demurred  upon  the 

following  grounds :     ''1.  There  are  no  facts  alleged  in 

said  complaint  or  in  either  of   said  counts  which  show 

with  sufficient  certainty  the  neglect  of  any  duty  the  de- 
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fendant  owed  the  plaintiff's  intestate  in  the  premises. 
2.  The  facts  alleged  in  said  complaint  and  in  each  of 
said  counts  fail  to  show  with  sufficient  certainty  the 
neglect  of  any  duty  the  defendant  owed  the  plaintiff's 
intestate  in  the  premises.  3.  There  is  no  allegation  in 
the  complaint  or  in  either  of  said  counts  of  the  names  of 
defendant's  servant  alleged  to  have  had  charge  of  the 
engine,  whose  negligence  it  is  alleged  caused  the  injury 
to  the  plaintiff's  intestate.  4.  It  is  uncertain  as  to 
whether  the  complaint  and  the  several  counts  thereof  is 
framed  under  the  employes  act,  section  2590  of  the  Code, 
or  at  common  law.  5.  The  allegations  of  the  complaint 
and  of  each  of  said  counts  are  too  uncertain  and  indefi- 
nite." 

This  demurrer  was  overruled,  and  subsequently  the 
defendant  filed  a  demurrer  as  follows  :  ''The  defendant 
demurs  to  the  complaint  in  this  case  and  to  each  count 
thereof  separately  and  severally,  and  sets  down  and  as- 
signs the  following  causes  of  demurrer  thereto:"  and 
then  follows  the  same  grounds  of  demurrer  as  were  pre- 
viously filed.  These  demurrers  were  overruled  ;  and  the 
defendant  pleaded  the  general  issue  and  by  special  pleas 
the  contributory  negligence  of  the  plaintiff's  intestate. 

It  was  shown  by  the  evidence  that  the  plaintiff's  in- 
testate was  at  the  time  of  his  death  employed  by  the  de- 
fendant as  a  brakeman  on  a  local  freight  train,  and  that 
he  was  killed  at  Warrior,  a  station  along  the  line  of  the 
defendant's  road ;  that  he  was  in  the  discharge  of  his 
duties  in  making  a  switch  at  said  station,  as  he  had  been 
directed  to  do  by  the  conductor,  and  that  while  he  was 
on  top  of  one  of  the  freight  trains  (having  gone  there  for 
the  purpose  of  setting  a  brake),  he  fell  between  the  cars 
and  was  run  over  and  killed.  At  the  time  of  the  acci- 
dent, the  engine  was  being  run  by  one  Cunningham, 
who  was  the  fireman  ;  Hollis  Wright,  the  engineer,  be- 
ing off  the  engine  somewhere  about  the  station. 

The  evidence  for  the  plaintiff  tended  to  show  that  the 
plaintiff's  intestate  was  thrown  from  the  top  of  the  car 
by  reason  of  the  car  being  pushed  suddenly  and  vio- 
lently, and  that  this  was  caused  by  the  negligent  way  in 
which  the  engine  was  manipulated  by  the  fireman. 

The  testimony  for  the  defendant  tended  to  show  that 
the  fireman  was  competent  to  handle  the  engine  in 
switching,  and  that  he  was  not  negligent  in. any  way  at 
the  time  the  plaintiff's  intestate  was  killed* 
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The  plaintiff  as  a  witness  testified  that  he  knew  the 
deceased,  and  that  at  the  time  of  his  death  he  was  in 
his  25th  year  ;  that  he  was  a  sober,  hardworking  and  in- 
dustrious man,  and  brought  home  about  $25  per  month 
from  his  wages ;  that  he  spent  part  of  his  money  in  edu- 
cating his  young  brother,  and  part  in  making  payments 
on  property  he  had  bought  in  the  town  of  Amory, 
Mississippi.  One  of  the  witnesses  for  the  plaintiff  testi- 
fied that  one  month  the  deceased  drew  $64  as  salary, 
while  the  testimony  of  the  conductor  of  the  train  on 
which  the  plaintiff's  intestate  worked,  testified  that  he 
earned  about  $58  or  $59  per  month. 

J.  C.  Blackburn,  a  witness  for  the  plaintiff,  testified 
that  he  was  at  Warrior  at  the  time  the  plaintifiF's 
intestate  was  killed ;  that  HoUis  Wright,  the  engineer, 
was  about  200  or  250  yards  from  the  engine  and  train  at 
the  time  of  the  accident.  Upon  the  witness  further 
testifying  that  engineers,  upon  the  arrival  of  trains  at 
Warrior,  would  get  their  orders  in  the  depot,  the  plain- 
tiff then  asked  the  witness  the  following  questions : 
'*How  far  was  HoUis  Wright  from  the  depot  when  King 
was  killed?  What  is  your  best  judgment  about  the  dis- 
tance?" The  witness  answered  :  "My  best  judgment  is 
that  it  would  be  about  150  feet."  The  defendant  there- 
upon moved  the  court  to  exclude  the  answer  of  the 
witness,  on  the  ground  that  it  was  irrelevant,  incompe- 
tent and  illegal.  The  court  overruled  the  objection,  and 
the  defendant  duly  excepted. 

The  plaintiff  offered  in  evidence  Rule  203  from  the 
book  of  rules  used  by  the  defendant,  which  rule  was  as 
follows:  '*203.  They,  enginemen,  are  held  responsible 
for  the  proper  management  of  their  engines,  and  must 
use  great  care  in  switching  and  in  the  handling  of  their 
trains  to  avoid  danger  to  property  and  injury  to  persons, 
and  must  avoid  all  unnecessary  jerking."  The  defend- 
ant objected  to  the  introduction  of  this  rule,  on  the 
ground  that  it  was  irrelevant,  incompetent  and  imma- 
terial. The  court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.  Against  the  objection  and  ex- 
ception of  the  defendant,  the  plaintiff  then  offered  Rule 
209  from  the  same  book,  which  rule  was  in  words  and 
figures  as  follows  :  **209.  It  is  the  duty  of  an  engine- 
man  to  handle  his  engine  at  all  times ;  but  a  fireman 
may  handle  at  a  station  in  the  immediate  presence  of 
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the  engineman,  or  when  from  necessity  the  engineman 
is  absent  temporarily,  provided  the  master  mechanic  has 
declared  him  competent. ''  The  other  rulings  upon  the 
evidence  are  suflSciently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  defend- 
ant requested  the  court  to  give  to  the  jury  the  following 
written  charges,  and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked  :  (1.)  *'In  deter- 
mining the  accumulations  at  the  end  of  the  expected 
term  of  life  of  Rufus  King,  you  should  deduct  from  his 
gross  earning*?  not  only  the  amount  he  would  expend  in 
his  own  support  and  maintenance,  but  also  the  amount 
he  was  expending  in  the  support  and  maintenance  of  his 
brothers."  (2.)  * 'Unless  you  shall  believe  the  evidence 
of  Ross  Hughes,  you  should  find  for  the  defendant." 
(3.)  '*If  you  believe  the  testimony  of  the  witness 
Thomas,  you  must  find  for  the  defendant."  (6.) 
'  'Under  the  evidence  in  this  cause  you  cannot  find  more 
than  nominal  damages  for  the  plaintiff."  (8.)  "If 
from  the  evidence  you  can  find  what  amount  Rufus  King 
was  earning  at  the  time  of  his  death,  then  in  determin- 
ing what  his  net  earnings  were  at  such  time  you  must 
deduct  from  his  gross  earnings  not  only  what  he  expen- 
ded in  his  own  support  and  maintenance,  but  also  what 
he  has  expended  in  the  support  and  maintenance  of  his 
brother,  and  also  the  amount  he  was  expending  yearly 
in  payment  for  the  lot  at  Amory,  Miss."  (10.)  ''If  you 
believe  the  testimony  of  the  witnesses,  Thomas,  Cun- 
ningham and  Pole  Gunn  as  to  the  manner  in  which  the 
detached  cars  were  kicked  or  shoved  into  the  siding,  and 
disbelieve  the  testimony  of  Ross  Hughes  as  to  the  man- 
ner in  which  the  detached  cars  were  kicked  or  shoved 
into  the  siding,  then  you  must  find  for  thie  defendant." 
(11.)  "If  you  believe  from  the  evidence  that  Rufus 
King  was  expending  at  the  time  of  his  death  in  his  own 
support  and  maintenance  thirty-five  dollars  per  month, 
that  at  such  time  he  was  also  expending  in  the  support 
and  maintenance  of  his  brother  $25  per  month,  and  that 
at  such  time  he  was  expending  thirty-three  dollars  a 
year  in  paying  for  the  lot  at  Amory,  Mississippi,  then  I 
charge  you  that  in  determining  what  the  net  earnings 
of  Rufus  King  were  per  year  at  the  time  of  his  death 
you  must  deduct  from  his  gross  earnings  for  the  year 
not  only  four  hundred  and  twenty  dollars  on  account  of  his 
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own  support  and  maintenance,  but  three  hundred  dollars 
on  account  of  the  support  and  maintenance  of  his  brother, 
and  thirty-three  dollars  on  account  of  the  payments 
being  made  on  the  lot.''  (12.)  '*If  you  believe  from 
the  evidence  that  Rufus  King,  at  the  time  of  his  death, 
was  expending  in  his  own  support  and  maintenance  $35 
per  month ;  that  at  such  time  he  was  expending  on  the 
support  and  maintenance  of  his  brother  $25  per  month, 
then  I  charge  you  in  determining  what  the  net  earnings 
of  Rufus  King  were  per  year  at  the  time  of  his  death, 
you  must  deduct  from  his  gross  earnings  per  year  not 
only  $420  on  account  of  his  own  support,  but  also  $300 
on  account  of  the  support  and  maintenance  of  his 
brother."  (13.)  *  'If  you  believe  the  evidence,  you  must 
find  for  the  defendant." 

There  were  verdict  and  judgment  for  the  plaintiff,  as- 
sessing his  damages  at  $1,083.50.  The  defendant  ap- 
peals, and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved.]} 

Thomas  G.  Jones,  for  appellant,  cited  H.  A,  &  B.  R. 
R,  Co.  V,  Walters,  91  Ala.  440 ;  L.  &  N.  R.  R.  Co.  v.  Orr, 
91  Ala.  548. 

No  counsel  marked  as  appearing  for  appellee. 

McCLELLAN,  J. — The  complaint  contains  several 
counts  each  claiming  damages  from  the  defendant  rail- 
road company  for  negligence  of  its  servants  whereby 
plaintiff's  intestate,  abrakeman  in  defendant's  service, 
was  killed.  There  were  demurrers  to  the  complaint 
assigning  several  grounds,  which  were  overruled  by  the 
court.  Of  this  ruling,  only  this  is  said  in  appellant's 
brief:  "The  demurrers  to  the  complaint,  on  pages  7 
and  8  of  abstract,  set  forth  succinctly  the  grounds  upon 
which  they  were  urged ;  and  the  correctness  of  the  ruling 
of  the  court  thereon  is,  therefore,  submitted  without 
further  argument."  This  reference  to  the  ruling  on  de- 
murrer is  not  a  discussion  of  it  by  counsel,  and  presents 
no  obstacle  to  the  application  of  the  rule  that  * 'errors 
assigned  in  civil  cases  which  counsel  do  not  consider  of 
sufficient  importance  to  receive  consideration  by  them 
will  be  regarded  by  this  court  also  as  unimportant." — 
Henry  et  al.  v.  Hall,  106  Ala.  537.     We  might,  therefore. 
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decline  to  review  the  judgment  of  the  lower  court  on  the 
demurrer.  But  the  first  demurrer  interposed  confessedly 
went  to  the  whole  complaint,  and  no  ground  assigned  is 
good  against  each  of  its  counts.  Indeed,  but  one  of  the 
assignments  is  well  taken  against  any  of  the  counts,  and 
that  is  bad  as  applied  to  one  of  them.  And  the  demur- 
rer last  filed,  while  it  professes  in  its  caption  to  go  to 
the  complaint  "and  each  count  thereof,  separately  and 
severally,"  yet  is  really  laid  against  the  whole  complaint 
in  its  specifications  ;  and  is  certainly  bad  as  to  some  of 
the  counts,  if  indeed  any  of  them  are  open  to  any  of  the 
objections  taken  by  it. 

The  third  count  avers  the  negligence  of  the  engineer 
in  leaving  his  engine  to  the  management  of  a  fireman, 
and  that  said  fireman  negligently  ran  the  engine  against 
a  car  on  which  intestate  was,  &c.,  knocking  him  oflF, 
&c.,  and  killing  him.  With  this  averment  as  to  the  en- 
gineer in  the  case,  we  are  unable  to  see  that  the  court 
erred  in  allowing  plaintiff  to  prove  by  the  witness  Black- 
burn where  the  engineer  was  at  the  time  the  engine  was 
propelled  against  the  car  on  which  intestate  was,  as  that 
he  was  at  a  point  distant  one  hundred  and  fifty  feet  or 
more  from  the  depot,  the  location  of  the  depot  in  re- 
spect of  the  engine  being  shown.  Moreover,  the  where- 
abouts of  the  engineer  was  a  material  fact  under  those 
counts  which  aver  that  the  fireman  was  in  charge  and 
control  of  the  engine  at  the  time  of  the  casualty. 

Defendant  asked  the  witness  Hughes  on  cross-examin- 
ation, the  following  questions  :  ''He  was  there  in  charge, 
wasn't  he,  of  the  train  all  the  time?  Wasn't  he  the  one 
giving  directions?"  The  abstract  does  not  advise  or  aid 
us  in  determining  who  was  referred  to  in  these  inquiries  ; 
the  identity  of  *'he"  is  left  to  conjecture.  If  the  same 
uncertainty  obtained  in  the  lower  court,  it  affords  a  suf- 
ficient justification  for  its  refusal  to  allow  the  questions 
to  be  answered.  As  it  is  presented  here  we  cannot 
intelligently  revise  the  ruling  below.  If,  as  counsel 
assume,  these  questions  had  reference  to  the  intestate, 
they  called  for  immaterial  testimony.  Conceding  him  to 
have  been  in  charge  of  the  train  and  giving  directions 
as  to  the  switching  operations  being  carried  on,  there  is 
no  pretense  that  any  signal  or  direction  he  gave  was 
negligent  or  contributed  proximately  to  his  death .  The 
gist  of  the  action  is  not  that  the  fireman  moved  his  en- 
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gine,  but  that  he  carelessly  and  negligently  moved  it  ; 
and  the  intestate's  proper  signal  for  him  to  move  it  af- 
fords no  excuse  for  him  or  defense  to  the  company  for 
the  improper  manner  in  which  he  obeyed  the  signal. 

Rule  203,  put  in  evidence  by  plaintiflf,  has  reference  not 
only  to  regular  engineers  but  to  firemen  temporarily  in 
charge  and  control  of  engines ;  they,  for  the  time,  are 
**enginemen"  within  the  rule.  The  pertinency  of  the 
rule  as  thus  construed  is  obvious.  Rule  209  was  perti- 
nent as  showing  that  the  fireman  on  the  occasion  of  in- 
testate's death  was  in  charge  and  control  of  the  engine 
by  authority  of  the  defendant. 

What  the  intestate  was  expending  on  his  young 
brother,  distributee  of  his  estate,  was  to  be  considered 
by  the  jury  in  determining  the  damages  sustained  by 
the  next  of  kin  by  his  untimely  death. — L.  &  N,  R.  R. 
Co,  V,  TrammeU,  93  Ala.  350.  And,  obviously,  the 
money  he  was  saving  and  investing  in  land  from  month 
to  month,  and  which  presumably  he  would  have  con- 
tinued to  save,  should  be  taken  into  account.  Charges 
1,  8,  11  and  12  asked  by  the  defendant  were,  therefore, 
properly  refused. 

Charges  2  and  3  asked  by  defendant  were  bad  for 
singling  out  the  evidence  of  one  witness,  and  instruct- 
ing the  jury  (2)  to  find  for  defendant  if  they  did  not 
believe  the  evidence  of  the  witness  Hughes,  and  (3)  to 
find  for  the  defendant  if  they  believed  the  evidence  of 
the  witness  Thomas.  Moreover,  a  verdict  for  defendant 
would  not,  as  a  matter  of  law,  follow  from  either  of  the 
conclusions  of  fact  thus  hypothesized.  Charge  10  is 
likewise  faulty. 

The  facts  admitted  in  evidence  before  the  jury  as  to 
intestate's  age,  habits,  working  and  earning  capacity 
and  the  disposition  of  his  earnings,  together  with  the 
jurors'  common  knowledge  as  to  his  life  expectancy 
aff'orded  data  for  the  admeasurement  of  damages,  if  the 
jury  found  that  he  came  to  his  death  by  reason  of  action- 
able negligence  on  the  part  of  the  defendant ;  and  charge 
6,  confining  the  recovery  to  nominal  damages,  was  prop- 
erly refused. 

The  charges  which  were  to  the  effect  or  proceed  on  the 
idea  that  the  intestate  was  guilty  of  proximate  contribu- 
tory negligence  as  matter  of  law  were  properly  refused. 
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At  most  the  evidence  on  that  subject  tended  to  show 
such  negligence,  and  the  question  was  for  the  jury. 
AflSrmed. 


Mitchell  V.  Thomas. 

Action  of  Trover. 

1.  Mortgagee  and  mortgagor ;  conversion;  what  constitutes  it. — AVhere 
a  mortgagee  in  a  chattel  mortgage,  after  the  law  day  has  passed,  finds 
the  mortgaged  property  in  the  possession  of  another,  who  holds  a 
junior  mortgage  thereon,  and  demands  said  property,  and  such  per- 
son replies  "that  he  would  prosecute  anybody  that  in terf erred  with" 
the  property,  *'and  that  nobody  could  get"  the  property  "who  did  not 
have-a  better  right,"  such  conduct  and  statement  by  said  person  con- 
stitutes a  conversion,  which  will  support  an  action  of  trover  by  the 
prior  mortgagee. 

2.  Trover;  superior  claim  in  third  party  no  defense^  when  discon- 
nected ;  evidence  thereof  inadmissible. — When  in  an  action  of  trover, 
the  plaintiff  does  not  show  former  possession,  but  relies  solely  upon 
his  title,  the  defendant  can  not,  as  a  defense  to  such  action,  set  up  an 
outstanding  superior  title  in  a  thiM  person,  who  derives  his  title  from 
a  common  source  with  plaintiff,  without  connecting  himself  with  it ; 
and  evidence  of  such  superior  title,  without  in  some  manner  connect- 
ing himself  with  it,  is  inadmissible. 

3.  Same  ;  same  ;  evidence  of  detinue  suit  inadmissible ;  res  inter  alios 
acta. — ^In  an  action  of  trover,  evidence  that  a  thii-d  party,  holding  a 
title  superior  to  plaintiffs,  but  with  which  defendant  was  in  no  way 
connected,  had  brought  an  action  of  detinue  for  the  property  in  con- 
troversy against  him  who  was  the  common  source  of  both  titles,  is 
inadmissible ;  such  action  of  detinue  being  res  inter  alios  acta. 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  James  A.  Bilbro. 

By  the  complaint  in  this  case,  as  originally  framed, 
W.  A.  Mitchell,  the  appellant,  claimed  of  Kelt  Thomas, 
the  appellee,  and  one  Sam  Henry  $200,  for  wrongfully 
taking  one  yoke  of  oxen  the  property  of  the  plaintiff, 
and  a  like  sum  for  the  conversion  by  them  of  said  prop- 
erty.    The  plea  was  the  general  issue. 

On  the  trial  tjiere  being  an  entire  failure  of'  proof 
against  Sam  Henry,  plaintiff  by  leave  of  the  court, 
amended  the  complaint  by  striking  out  the  name  of 
Henry  as  a  party  defendant* 
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The  evidence  at  the  trial  tended  to  show  that  on 
November  19th,  1892,  one  Charley  French  executed  to 
plaintiff  a  mortgage  on  said  oxen  to  secure  an  indebted- 
ness of  fifty  dollars ;  that  the  law  day  of  the  mortgage 
was  February  1,  1893,  and  the  debt  was  not  paid  at  ma- 
turity, and  it  had  never  been  paid  ;  that  French  retained 
possession  of  the  property  until  about  the  1st  of  May, 
1893,  when  he  went  off,  leaving  the  property  on  defend- 
ant Thomas'  place,  but  without  his  knowledge ;  that  on 
the  15th  of  May,  1893,  plaintiff  went  to  Thomas'  farm 
and  saw  the  cattle,  and  shortly  afterw^ard,  on  the  same 
day,  saw  Thomas  and  told  him  about  the  cattle  being  on 
his  place  and  demanded  the  oxen  of  Thomas ;  but  the 
latter  replied  that  he  had  Sam  Henry  between  him  and 
danger,  and  that  he  would  prosecute  anybody  that  inter- 
ferred  with  the  cattle,  and  that  nobody  could  get  them 
who  did  not  have  a  better  right  to  them.  At  this  time, 
Thomas  was  the  owner  of  a  mortgage  which  he  had 
bought  from  said  Sam  Henry  covering  the  same  cattle,  but 
this  mortgage  was  executed  after  the  one  to  plaintiff. 
Plaintiff  had  never  had  possession  of  the  cattle. 

The  evidence  of  the  defendant  tended  to  show  that  he 
never  had  possession  or  control  of  the  property  or  any- 
thing to  do  with  it ;  that  about  May  1st,  1893,  one  Jasper 
Smith  sent  to  plaintiff's  farm  after  the  cattle,  but  failed 
to  find  them.  Defendant  was  then  allowed  to  prove 
that  said  Smith  was  at  that  time  the  owner  of  a  mort- 
gage upon  the  same  cattle  given  by  French  for  an 
amount  equal  to  their  value,  and  that  Smith's  mortgage 
was  prior  to  that  of  plaintiff.  To  this  evidence  plaintiff 
objected  because  illegal,  irrelevant,  and  immaterial,  and 
because  it  was  an  attempt  to  set  up  the  outstanding  title 
of  a  third  person  with  whom  defendant  in  nowise  con- 
nected himself.  The  court  overruled  the  objectioQ,  and 
plaintiff  excepted. 

Defandant  then  offered  evidence  tending  to  show  that 
on  the  16th  of  May,  the  day  after  plaintiff  demanded 
the  cattle  of  defendant.  Smith  sued  out  a  writ  of  detinue 
against  French,  and  thereby  obtained  possession  of  the 
cattle.  To  this  evidence  plaintiff  objected  because  irrel- 
evant^ illegal  and  immaterial,  and  because  it  wasre^ 
inter  alios  acta .  The  court  overruled  the  objection,  and 
plaintiff  excepted.  This  was  substantially  all  the  evi- 
dence ;   and   the  plaintiff  requested   the  court   to  give, 
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among  other  charges  the  following:  (1.)  *'The  court 
charges  the  jury  that  the  mortgage  of  Smith  is  no  pro- 
tection to  defendant  under  the  uncontroverted  evidence 
in  this  case."  The  court  refused  to  give  each  of  the 
charges  requested  by  the  plaintiff,  to  which  refusal  the 
plaintifiF  separately  excepted.  The  plaintiff  also  sepa- 
rately excepted  to  the  court's  giving  at  the  request  of 
the  defendant  several  written  charges  requested  by  him, 
but  it  is  unnecessary  to  set  them  out  in  detail. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

0.  D.  Street,  for  appellant. — 1.  There  was  shown 
to  have  been  a  conversion  of  the  property  by  the  de- 
fendant. This  conduct  and  statement  at  the  time  of  the 
demand  made  by  the  plaintifiF  for  the  property  was  suf- 
ficient to  show  such  a  conversion. — Boiling  v.  Kirby,  90 
Ala.  215,  24  Amer.  St.  Rep.  789,  and  notes. 

2.  The  defendant  had  no  right  to  set  up  an  outstand- 
ing title  in  Smith  to  defeat  the  plaintiflF's  recovery. 
There  is  no  pretention  that  Thomas  ever  acquired  by 
purchase  or  otherwise  any  authority  to  hold  the  prop- 
erty under  or  by  virtue  of  Smith's  mortgage.  Failing  to 
connect  himself  with  Smith's  mortgage  in  any  manner, 
it  can  aflford  him  no  protection  whatever,  either  as  a  de- 
fense to  the  suit,  or  in  mitigation  of  damages.  The 
ruling  on  the  evidence  presents  the  same  question. — 
Draper  v.  Walker,  98  Ala.  310;  Marks  v,  Robinson,  82 
Ala.  69  ;  Thorn  v,  Kemp,  98  Ala.  423  ;  Garden  v.  Morrison, 
12  Ala.  547  ;  Belser  v.  Voungblood,  103  Ala.  545  ;  Carpen- 
krv.  Going,  20  Ala.  587;  Bird  v,  Woviack,  69  Ala.  390; 
Keith  V.  Ham,  89  Ala.  590. 

3.  The  seizin  of  the  property  by  Smith  under  the 
writ  of  detinue  against  French,  on  the  next  day  after 
the  demand,  did  not  relieve  the  defendant  from  the  con- 
sequences of  his  wrongful  act  or  conversion.  It  is  held 
that  when  the  property  converted  has,  with  the  consent 
of  the  plaintifiF,  been  applied  to  his  benefit,  this  fact  is 
good  in  mitigation  of  damages. — Mitchell  v.  Corbin,  91 
A\a„599;  Eiving  V,  Blount,  20  Ala.  694.  Pressing  this 
principle  a  little  further,  many  courts  have  held  that  if 
it  is  applied  to  his  benefit  by  legal  process  issued  against 
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him,  the  result  is  the  same  as  when  done  with  his  con- 
sent.—B/rd  v.  Woviack,  69  Ala.  390;  Keith  v.  Ham,  89 
Ala.  594. 

LusK  &  Bell,  contra, — 1.  The  plaintiff  never  had 
actual  possession  of  the  property  alleged  to  have  been 
converted  ;  and  therefore,  it  was  incumbent  upon  him  to 
show  legal  title.  Hence  there  was  no  error  in  the  ad- 
mission of  Smith's  prior  mortgage. — Draper  v.  Walker, 
98  Ala.  310 ;  1  Brick.  Dig.,  574,  §  47. 

2.  A  subsequent  mortgagee,  who  is  in  possession,  can 
not  maintain  trover  for  the  conversion  of  the  mortgaged 
property. — Jones  on  Chattel  Mortgages,  (2ed.),  §499; 
1  Cobby  on  Chattel  Mortgages,  §  486 ;  2  Cobby  on  Chat- 
tel Mortgages,  §  1043  ;  Thorn  v.  Kemp,  98  Ala.  417  ; 
Df^aper  v.  Walker,  98  Ala.  310  ;  Boiling  v.  Kirhy,  90  Ala. 
215  ;  Baker  v,  Barclift,  76  Ala.  414. 

COLEMAN,  J. — The  complaint  contains  a  count  in 
trespass  for  the  wrongful  taking  of  one  yoke  of  oxen, 
and  a  second  count,  in  trover  for  the  conversion  of  said 
property.  There  seems  to  be  no  controversy  about  the 
fact,  that  the  oxen  belonged  to  Charley  French,  subject 
to  certain  mortgages  which  he  had  executed.  The 
plaintiff  held  and  owned  one  of  tliese  mortgages  exe- 
cuted by  French  to  him,  the  law  day  of  which  expired 
February  1st,  1893.  On  the  loth  of  May,  1893,  the 
plaintiff  found  the  oxen  on  the  farm  of  the  defendant, 
and  demanded  them  of  him.  The  defendant  replied 
"that  he  had  Sam  Henry  between  him  and  danger,  and 
that  he  would  prosecute  anybody  that  interfered  with 
the  cattle,  and  that  nobody  could  get  them  who  did  not 
have  a  better  right."  At  this  time  the  defendant 
was  the  owner  of  a  junior  mortgage  on  the  cattle, 
which  had  been  executed  to  one  Sam  Henry  by  Charley 
French. 

The  first  question  is,  conceding  that  plaintiff's  title 
was  superior  to  that  of  defendant,  whether  what  was 
done  and  said  by  the  defendant,  under  the  circumstances, 
the  oxen  being  on  the  farm  of  the  defendant,  amounted 
to  a  tortious  conversion  of  the  property.  Under  the 
principles  declared  in  the  case  of  Boiling  v,  Kirhy,  90 
Ala.  215,  and  authorities  there  cited,  we  have  no  hesita- 
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tion  in  declaring  that  the  conduct  of  defendant  amounted 
to  a  conversion. — s.  c.  24  Am.  St.  Rep.  789,  and  notes. 
On  the  trial  the  defendant  was  allowed  to  prove  that 
I         one  Smith   held  a   mortgage  on  the  oxen  executed  by 
French  prior  to  that  of  plaintiflF,    and  without  in  any 
manner  connecting  himself  with  such  superior  title  or 
claim.    This  was  error.     A  defendant  when  sued  in  de- 
tinue or  trover,  may  show  an  outstanding  superior  title 
with  which  he  connects  his  claim  or  possession  ;  but  no 
I         such  evidence  was  offered  in  this  connection.     The  rule 
has  been  often  declared  and  the  reasons  stated. — Author- 
I         ities  collected  in   Draper  v.    WalkeVy  98  Ala.   310,   and 
Thorn  V,  Kewp^  lb.  417.     We  presume  that  the  evidence 
I         was  admitted  under  the  principle,  that  when  a  plaintiff 
'         fails  to  show  former  possession,  and  relies  solely  upon 
I         title,  the  defendant  is  permitted  to  set  up  an  outstand- 
I         ing  superior  title  in  a  third  person,  without  connecting 
I         himself  with  it,  to  defeat  the  action  ;  but  this  exception 
to  the  rule  does  not  apply  where  both  titles  are  derived 
I         from  a  common  source.     The  precise  question  arose  in 
I         the  case  of  Gardner  v,  Boothe^  31  Ala.  186,  and  the  evi- 
j         dence  was  held  to  be  inadmissible. 

I  Upon  the  same  principles  the  court  erred  in  allowing 

evidence  of  tlie  detinue  suit  by  Smith  against  French  in- 
I  stituted  on  the  day  following  the  demand  by  plaintiff 
for  the  oxen.  Under  the  evidence,  the  action  by  Smith 
against  French  was  ren  inter  ah'ns  acta  as  to  plaintiff  and  de- 
fendant, and  not  admissible.  If  all  the  alleged  evidence 
had  been  excluded,  the  plaintiff  would  have  been  enti- 
tled to  the  affirmative  charge. 
Reversed  and  remanded. 


Branch  v.  Smith. 

Statutory  Action  of  Ejectment.  iiiT^l 

1.  Vendor  and  purchaser ;  vendce^s  right  to  maintain  ejectment,  though  '^ij  ^i 
he  enters  into  possesf^ion  under  an  inoperatire  deed. — Where  a  grantee  in 
a  deed,  which  is  inoperative  as  a  conveyance,  takea  possession  under 
said  deed,  he  can  maintain  ejectment,  and  is  entitled  to  recover  upon 
the  strength  of  that  possession,  against  any  one  subsequently  coming 
into  possession  and  showing  no  superior  right  to  retain  it. 


Digitized  by  VjOOQ IC 


464  SUPREME  COURT  [Nov.  Term, 

[Branch  v.  Smith.] 

2.  Deed;  admissibility  of  secondary  evidence  thereof. — ^A  copy  of  a 
deed  is  inadmissible  in  evidence  where  no  effort  is  made  to  produce 
the  original,  and  there  is  no  proof  of  its  loss  or  destruction. 

3.  Same ;  no  evidence  of  title  in  ejectment^  when  not  attested  or  achnowU 
edged. — A  deed  which  is  executed  and  delivered  without  being 
acknowledged  or  attested,  is  inoperative  only  as  an  agreement  to  con- 
vey, and  is  not  evidence  of  the  conveyance  of  title  in  an  action  of 
ejectment. 

4.  Ejectment ;  when  no  superior  right  of  possession  shown  in  defend- 
ant ;  plaintiffs  right  of  recovery ;  case  at  bar. — ^In  an  action  of  eject- 
ment by  a  grantee,  who  took  possession  under  a  deed  which  was  in- 
operative as  a  conveyance,  against  one  who  subsequently  went  into 
possession  under  a  deed  from  the  same  grantor,  which  was  neither 
attested  nor  acknowledged,  and  a  copy  of  which  was  admitted  in  evi- 
dence only  for  the  purpose  of  showing  color  of  title  and  not  as  evi- 
dence of  title,  there  is  not  shown  a  superior  right  in  defendant  to 
retain  possession,  and  the  plaintiff  is  entitled  to  recover. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  J.  W.  Foster. 

This  was  a  statutory  real  action  in  the  nature  of  eject- 
ment, brought  by  the  appellant,  Jane  Branch,  against 
the  appellee,  Annie  Smith.  The  facts  of  the  case  are 
sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  plaintiflF 
requested  the  court  to  give  to  the  jury  the  general  affirm- 
ative charge  in  her  behalf;  and  separately  excepted  to 
the  court's  refusal  to  give  said  charge. 

There  were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

R.  L.  Harmon,  for  appellant. — 1.  The  deeds  oflFered 
in  evidence  by  the  defendant  were  only  offered  as  color 
of  title,  and  they  were  not  admissible  in  evidence  for  any 
other  pupose,  if  for  that. — Postal  Tel.  Cable  Co,  v.  Brant- 
ley,  107  Ala.  683. 

2.  A  deed,  to  constitute  it  a  conveyance  to, real  estate 
in  Alabama,  must  be  signed  by  the  grantor,  and  wit- 
nessed by  at  least  one  witness  who  can  write  his  name, 
where  the  grantor  is  able  to  write. — Code  of  1886,  § 
1789  ;  Caperton  v.  Hall,  83  Ala.  171.  And  the  execution 
of  a  deed  must  be  proven  by  the  subscribing  witness  to 
the  deed.— 1  Greenl.  on  Ev.,  §§  569,  569a;  Elyton  Land 
Vol.  114. 
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Co.  V,  Denny,  108  Ala.  553  ;  Devlin  on  Deeds,  §§  257, 
258. 

3.  It  is  clear,  from  the  uncontradicted  evidence,  that 
the  defendant  is  not  a  purchaser  from  any  one  holding 
as  a  purchaser  for  value,  of  the  legal  title,  or  even  an 
equitable  title  from  D.  W.  Branch,  and  she  shows  no  title 
prior  to  the  title  of  D.  W.  Branch. — State  v,  Conner^  69 
Ala.  212.  And  the  purported  attestation  of  George 
Branch  of  the  deed  to  Mary  E.  Branch  was  not  suflBcient 
to  give  validity  to  the  deed.  His  testimony  was  irrele- 
vant and  inadmissible. — Gilliland  v.  Fenn,  90  Ala.  230. 

W.  L.  Parks  and  M.N.  Carlisle,  contra. 

HEAD,  J. — Statutory  real  action  by  appellant  against 
appellee  for  a  lot  of  land  in  Brundidge.  There  were  two 
issues :  not  guilty,  and  a  suggestion  of  adverse  posses- 
sion for  three  years  and  permanent  improvements,  under 
the  betterment  act.  It  is  conceded  that  the  land  sued 
for  belonged  to  D.  W.  Branch,  on  and  prior  to  January 
15,  1883.  On  that  day,  he  executed  to  his  wife,  the  ap- 
pellant, for  a  recited  valuable  consideration,  a  deed 
which  was  intended  to  embrace  the  land  in  suit. 
Whether  the  description,  as  therein  set  forth,  was  suflB- 
ciently  certain  to  render  the  deed  an  operative  convey- 
ance was  made  a  controverted  question,  by  an  objection 
interposed  by  the  defendant.  We  will  see  further  on, 
how  the  objection,  if  well  taken,  operates  upon  the  de- 
fendant herself.  As  between  D.  W.  Branch  and  his 
wife,  the  appellant,  the  undisputed  evidence  establishes 
a  complete  change  of  actual  possession  from  the  former 
to  the  latter,  from  and  after  the  execution  of  the  deed  to 
her,  on  January  15,  1883  ;  so  that,  though  the  deed  may 
have  been  inoperative  as  a  conveyance,  upon  well  recog- 
nized principles,  she  became  entitled  to  recover,  upon 
the  strength  of  that  possession,  against  any  one  subse- 
quently coming  into  possession  and  showing  no  superior 
right  to  retain  it.  Did  the  defendant  then  show  such 
superior  right?  Her  position,  in  the  case,  appears  to 
be  equivocal  or  inconsistent.  She  claims  to  defeat  the 
action  under  the  plea  of  not  guilty,  upon  a  purported 
regular  chain  of  title  to  herself,  beginning  with  a  deed 
from  said  D.  W.  Branch  to  his  daughter,  Mary  E. 
Branch,  dated  March  10,  1883,  yet  upon  plaintiff's  ob- 
80 
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jections  to  the  introduction  of  these  several  conveyances, 
defendant,  as  the  bill  of  exceptions  recites,  stated  that 
they  only  offered  the  deeds  for  the  purpose  of  showing 
color  of  title  and  7iot  as  evidence  of  title^  and  the  court  ad- 
mitted them  in  evidence,  and  instructed  the  jury  that 
each  of  them  was  admitted  only  for  the  purpose  of  show- 
ing color  of  title.  There  was  no  claim  or  evidence  by 
the  defendant  of  ten  years  adverse  possession,  so  that, 
the  only  possible  relevancy  of  a  color  of  title  merely  was 
to  the  issue  imder  the  betterment  act,  which,  of  course, 
did  not  go  to  the  defeat  of  the  entire  action.  Hence,  if 
we  take  these  deeds  as  the  defendant,  herself,  and  the 
trial  court  took  them,  it  is  demonstrated  that  the  plain- 
tiff was  entitled  to  recover.  The  defendant,  in  that 
case,  not  having  established  herself  as  a  purchaser,  di- 
rect or  remote,  from  D.  W.  Branch,  was  in  no  position 
to  invoke  an  intent  to  defraud  creditors  infecting  the 
deed  from  him  to  his  wife,  or  his  transfer  to  her  of  the 
actual  possession,  as  she  undertook  to  do  on  the  trial. 
But  we  will  look  to  the  deeds  themselves  and  see  if  they 
may  go  further  than  mere  color  of  title  under  the  better- 
ment act,  and  operate  as  a  transfer  of  the  title  to  the 
defendant.  At  the  outset,  we  find  that  the  first  two 
deeds,  viz.,  that  from  D.  W.  Branch  to  Mary  E.  Branch, 
and  that  from  Mary  E.  Branch  to  her  vendee,  are  in- 
fected with  the  same  vice  of  description  as  the  deed  from 
D .  W .  Branch  to  appellant ;  so  that  if  appellant  acquired 
nothing  by  her  deed,  on  account  of  that  vice,  the  de- 
fendant acquired  nothing  by  hers,  for  the  same  reason  ; 
and  upon  the  hypothesis  that  these  instruments  are  void 
by  reason  of  the  uncertainty  of  description,  the  plaintiff 
was  entitled  to  recover  upon  her  prior  actual  possession. 
Let  us  examine  the  case,  then,  upon  the  postulate  that 
the  descriptions  were  sufficient.  We  have  then  a  legal 
conveyance  to  the  plaintiff  from  D.  W.  Branch  which 
makes  out  her  pr/ma /acic  case.  The  defendant  under- 
took to  establish,,  as  we  have  seen,  a  deed  from  D.  W. 
Branch  to  Mary  E.  Branch  of  date,  March  10,  1883, 
which,  if  executed,  was  confessedly  followed  by  regular 
conveyances  to  the  defendant.  Was  such  a  deed  estab- 
lished? The  original  was  not  produced;  no  effort  was 
made  to  produce  it,  and  no  proof  of  its  loss  or  destruc- 
tion was  made  or  attempted.  The  defendant,  against 
the  objection  and  exception   of   the   plaintiff,    was   per- 
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mitted  to  adduce  the  testimony  of  said  D.  W.  Branch, 
on  cross-examination,  'Hhat  he  made  a  deed  to  Mary  E. 
Branch  conveying  to  her  the  same  land,  but  it  was  not 
done  in  the  presence  of  any  one,  and  that  no  one  ever 
saw  him  sign  it ;  that  there  was  no  subscribing  witness 
to  it  nor  any  acknowledgment.  That  to  his  best  recol- 
lection, it  was  done  in  the  early  part  of  1883."  ** De- 
fendant then  exhibited  a  record  to  the  witness  which 
purported  to  be  a  copy  of  a  deed  from  D.  W.  Branch  to 
Mary  E.  Branch,  dated  March  10,  1883,  conveying  the 
land  in  controversy,  signed  by  George  A.  Branch  as  a 
witness.  Witness  stated  that  the  record  appeared  to  be 
a  copy  of  the  deed,  so  far  as  he  remembered,  but  that 
he  did  not  know  when  G.  A.  Branch's  name  was  signed 
to  it  as  a  witness,  that  it  was  not  done  at  his  request, 
nor  with  his  knowledge  or  consent."  The  defendant 
was  also  permitted,  against  the  objection  and  exception 
of  plaintiflf,  to  give  evidence  to  prove  that  in  1893,  D. 
W.  Branch  sent  by  mail  to  M.  N.  Carlisle,  to  be  recorded, 
a  deed  from  himself  to  Mary  E.  Branch,  of  which  the 
said  record  was  a  copy,  and  that  Carlisle  had  the  same 
recorded,  at  once  ;  that  George  Branch's  name  then  ap- 
peard  on  the  deed  as  a  witness,  as  shown  by  the  record. 
The  defendant  introduced  said  George  Branch,  and  his 
testimony  was  to  the  effect  that  he  was  never  present  at, 
nor  witnessed  the  execution  of  such  a  deed.  .  He  remem- 
bered, on  one  occasion,  on  Sunday,  his  sister,  Mary  E. 
Branch,  came  into  his  room  and  said,  '*  'Brother  George, 
sign  this,'  handing  me  a  paper,  and  I  wrote  my  name 
on  it.  I  did  not  ask  her  what  it  was,  and  did  not  think 
anything  about  it.  She  did  not  tell  me  what  it  was. 
No  one  ever  told  me  what  it  was.  I  never  asked  any- 
body what  it  was.  Nobody  has  talked  to  me  or  with 
me  about  it  since,  except  my  sister  called  my  attention 
to  it  quite  a  while  ago  in  Bessemer,  Ala.  *  *  *  I  be- 
lieve it  was  in  July,  1885,  while  I  was  firing  on  the  road 
running  into  Atlanta,  that  I  signed  the  paper.  I  did 
not,  at  the  time,  notice  any  other  name  signed  to  it,  and 
do  not  remember  and  do  not  know  whether  it  was  a 
note  or  deed,  or  what  it  was.  I  just  signed  the  paper 
she  handed  me,  at  her  request,  where  she  told  me  to 
sign  it."  The  defendant,  against  the  objection  and 
exception  of  the  plaintiff,  was  permitted  to  introduce 
the  said  record  in  evidence.     The  record  did  not  show 
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.  acknowledgment  at  all,  nor  registration  within  twelve 
months.  It  will  be  remembered,  however,  that  the 
court  admitted  this  evidence  only  as  color  of  title.  The 
difficulty  is  that  it  was  also  permitted  to  operate  as  evi- 
dence of  a  conveyance. 

It  is  obvious,  first,  that  no  predicate  was  laid  for  the 
introduction  of  secondary  evidence  of  the  supposed  deed, 
as  evidence  of  title,  and,  second,  if  there  had  been,  the 
undisputed  evidence  shows  that  the  deed  was  not  at- 
tested by  a  witness,  in  a  way  to  make  it  operative  as  a 
conveyance.  Conceding  that  it  was  executed  by  D.  W. 
Branch  and  delivered,  having  no  witness  or  acknowl- 
edgment, it  operated  only  as  an  agreement  to  convey, 
and  will  not  be  recognized  in  a  court  of  law. 

There  was  no  question  of  fraud  upon  creditors  properly 
involved  in  the  case  ;  and  if  there  had  been,  the  record 
does  not  present  a  semblance  of  evidence  tending  to 
show  that  D.  W.  Branch,  at  the  time  he  made  the  deed 
to  his  wife,  owed  a  debt,  or  expected  to  incur  one.  Nor 
was  there  any  evidence  tending  to  dispute  his  testimony 
showing  the  validity  of  the  valuable  consideration  recited 
in  the  deed.  There  was,  therefore,  nothing  to  submit 
to  the  jury  upon  the  subject  of  fraud.  The  court  erred 
in  its  several  rulings  on  the  trial,  and  in  refusing  to  give 
the  general  affirmative  charge  requested  by  the  plaintiff. 

We  wish.it  understood  that  we  do  not  decide  whether 
the  said  deeds  with  uncertain  descriptions  of  the  prop- 
erty are  valid  or  not.  Under  either  view,  as  the  case  is 
now  presented,  the  plaintiff  is  entitled  to  recover. 

Reversed  and  remanded. 
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i^Liil  Northwestern  Land  Association  et  al. 

V.  Harris,  et  al. 

BUI  in  Equity  to  foreclose  a  Mortgage. 

1.  Mortgage;  mode  of  foreclosure  when  land  sold  by  mortgagor; 
inverse  order  of  alienation. — Where  a  mortgage  to  secure  the  payment 
of  the  purchase  money  of  land  provides  that  in  the  event  of  a  sale  of 
any  portion  of  the  lands  contained  in  the  mortgage,  the  mortgagee 
would,  upon  the  payment  to  him  of  the  purchase  money  for  the  por- 
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tion  so  sold,  release  such  portion  from  the  mortgage,  and  credit  the 
amount  so  paid  on  the  mortgage  debt,  and  the  mortgagor  subsequently 
sells  a  portion  of  the  mortgaged  lands  to  one  who  had  notice  of  such 
provision,  paying  over  to  the  mortgagee  the  purchase  money  paid  in 
cash,  and  reserving  a  lien  upon  the  part  sold  for  the  deferred  pay- 
ments, and  delivering  the  notes  given  therefor  to  the  mortgagee,  the 
rule,  that  portions  of  mortgaged  property,  alienated  after  the  execu- 
tion of  the  mortgage,  are,  upon  a  foreclosure  of  the  mortgage,  to  be 
sold  in  the  inverse  order  of  their  alienation,  does  not  apply ;  but  fore- 
closure should  be  firat  had  on  the  land  so  subsequently  sold,  for  the 
amount  due  upon  the  notes  given  for  the  defeiTed  payments,  before 
resorting  to  the  land  held  by  the  mortgagor,  or  held  by  a  purchaser 
from  him  succeeding  to  his  equities. 

Appeal  from  the  Chancery  Court  Madison. 

Heard  before  the  Hon.  William  H.  Simpson. 

The  bill  in  this  case  was  filed  January  30,  1894,  by 
the  appellees,  C.  A.  Robinson  and  wife,  Joanna  S.  Rob- 
inson, hereafter  called  Mrs.  Robinson,  to  foreclose  a 
mortgage  executed  by  the  North  Alabama  Improvement 
Company,  hereinafter  called  the  Improvement  Company, 
to  Mrs.  Robinson,  on  May  20,  1887,  to  secure  payment 
of  two  notes  for  $8,333.33,  each,  bearing  date  May 
20,  1887,  made  by  Improvement  Company  and  payable 
to  Mrs.  Robinson  twelve  and  twenty-four  months  after 
date,  respectively.  Mrs.  Robinson  sold  and  conveyed  to 
the  Improvement  Company  for  the  consideration  of 
$25,000  a  tract  of  land  in  Madison  county,  Alabama. 
One-third  of  the  purchase  money  was  paid  in  cash,  and 
the  balance  was  to  be  paid  in  two  equal  instalments  of 
twelve  and  twenty-four  months,  as  evidenced  by  the  said 
two  notes,  said  mortgage  being  given  on  said  tract  of 
land  to  secure  their  payment.  One  of  the  conditions  of 
this  mortgage  was  that  in  the  event  the  Improvement 
Company  should  sell  any  portion  of  the  land,  Mrs.  Rob- 
inson, upon  payment  to  her  of  the  purchase  money  for 
such  portion  so  sold,  would  release  such  portion  from  the 
mortgage,  and  credit  said  notes  with  amount  so  paid. 
This  condition  is  copied  in  the  opinion. 

The  Improvement  Company  afterwards,  on  May  16, 

1888,  sold  a  part  of  the  land  so  purchased  by  it  to  Julia 
C.  Harris,  hereinafter  called  Mrs.  Harris,  for  $13,000, 
and  executed  to  her  its  deed,  bearing  date  August  1, 

1889,  conveying  that  part  of  the  land  sold  to  her,  reciting 
in  the  conveyance  the  sale  of  the  land  to  her  on  May  16, 


Digitized  by  VjOOQ IC 


470  SUPREME  COURT  [Nov.  Term, 

[Northwestern  Land  Association  et  al.  v.  HaiTis  et  al.] 

1888,  for  the  sum  of  $13,000,  one-third  of  which  was 
paid  in  cash,  and  the  notes  of  Mrs.  Harris  and  her  hus- 
band, C.  C.  Harris,  of  equal  amounts  being  given  for 
the  deferred  payments,  payable  ene  and  two  years  from 
date  with  interest  from  September  1,  1888,  expressly  re- 
serving a  lien  upon  the  land  for  their  payment. 

The  prayer  of  the  bill  is  copied  in  the  opinion.  The 
Improvement  Company  demurred  to  the  bill  upon  the 
following  grounds  :  "1.  That  said  bill  seeks  to  enforce 
the  sale  of  that  portion  of  the  land  decribed  in  the  bill 
which  is  still  held  by  the  North  Alabama  Improvement 
Company  before  that  part  which  was  sold  to  the  other 
defendants,  and  the  bill  shows  on  its  face  the  relief  is 
contrary  to  the  express  agreement  of  the  parties.  2. 
Said  bill  seeks  relief  in  express  violation  of  the  agree- 
ment between  this  defendant  and  the  complainants, 
without  alleging  or  showing  any  grounds  therefor.'* 

This  demurrer  was  overruled.  Thereupon  the  Im- 
provement Company  filed  its  answer,  which  it  prayed  to 
be  taken  as  a  cross  bill,  and  asked  for  the  relief  which 
is  stated  in  the  opinion.  The  Improvement  Company, 
in  this  answer  and  cross  bill,  avers  it  was  understood 
and  agreed  between  it  and  Mrs.  Robinson,  that  if  it 
should  sell  any  portion  of  the  land  described  in  the 
mortgage,  she  would,  upon  the  payment  to  her  of  the 
purchase  money  for  the  portion  sold,  release  such  por- 
tion from  said  mortgage,  and  credit  the  notes  described 
in  the  mortgage  with  the  amounts  so  paid ;  and  that 
thereafter  the  Improvement  Company  made  said  sale  of 
a  part  of  said  land  to  Mrs.  Harris  for  the  sum  of  $13,000, 
upon  the  terms  stated  above ;  and  that  the  cash  paid 
by  Mrs.  Harris  was  paid  to  Mrs.  Robinson  on  said  notes 
due  her,  and  that  these  notes  were  transferred  and  as- 
signed to  her  ;  that  she  accepted  the  transfer  and  assign- 
ment of  said  notes  as  additional  and  further  security  for 
payment  of  said  indebtedness  due  to  her,  and  thereby 
obligated  herself  to  collect  the  Harris  notes  and  apply 
the  same  to  the  payment  of  the  indebtedness  due  her. 
The  Improvement  Company  further  avers  in  its  answer 
and  cross  bill,  that  under  and  by  virtue  of  the  terms  of 
said  mortgage  and  the  agreement  between  it  and  Mrs. 
Robinson,  it  is  her  duty  to  subject  the  land  sold  to  Mrs. 
Harris  to  the  extent  of  the  balance  due  by  her  ;  first,  to  the 
payment  of  the  debt  due  to  Mrs.  Robinson  by  the  Im- 


Digitized  by  VjOOQ IC 


I896,i  OF  ALABAMA,  471 

[Northwestern  Land  Association  et  al.  v.  Harris  et  al.] 

provemeut  Company ;  and  if  there  remains  anything  due 
after  applying  the  proceeds  of  the  sale  of  said  land  sold 
to  Mrs.  Harris  to  the  extent  of  the  balance  due  on  the 
notes  given  by  her  and  C.  C.  Harris,  then  the  balance 
of  the  land  should  be  sold ;  that  after  all  credits  have 
been  entered  to  which  said  notes '  of  the  Improvement 
Company  are  entitled,  the  property  other  than  that  sold 
to  Mrs.  Harris  is  of  value  sufficient  to  pay  any  balance 
that  might  be  due  on  said  Improvement  Company  notes, 
and  that  the  Improvement  Company  stands  ready  and 
willing  to  pay  whatever  may  be  due  from  it  after  the 
amount  due  Mrs.  Harris  is  collected  and  applied  to  the 
payment  of  said  indebtedness  due  by  the  Improvement 
Company.  To  this  cross  bill  Julia  C.  and  C.  C.  Harris 
demurred,  upon  the  following  grounds :  "1st.  The 
pleadings  in  this  cause  show  that  the  defendant,  the  North 
Alabama  Improvement  Company,  purchased  the  lands 
described  from  the  complainants  in  the  original  bill,  and 
sold  a  portion  thereof  to  these  defendants,  and  said  cross 
bill  seeks  to  subject  the  portion  so  sold  to  these  defend- 
ants to  the  payment  of  the  purchase  money  due  com- 
plainants in  original  bill  from  complainants  in  the  cross 
bill,  in  ease  and  relief  of  the  portion  of  said  property 
still  retained  and  owned  by  said  complainant  in  the  cross 
bill.  2d.  Because  the  lands  mentioned  and  described 
should  be  sold  for  the  satisfaction  of  the  amount  that 
may  be  due  complainants,  in  the  inverse  order  of  their 
alienation,  whereas  said  cross  bill  seeks  to  subject  the 
lands  purchased  by  these  defendants  (who  are  sub-pur- 
chasers) to  the  payment  of  complainant's  indebtedness, 
in  ease  and  relief  of  the  lands  retained  and  owned  by  the 
North  Alabama  Improvement  Company,  which  pur- 
chased the  whole  from  complainant,  Robinson.  3d.  Be- 
cause said  cross  bill  seeks  to  subject  the  lands  of  these 
defendants,  purchased  by  them  from  the  Improvement 
Company,  to  the  payment  of  an  indebtedness  due  from 
the  Improvement  Company  to  Robinson,  while  at  the 
same  time  the  pleadings  show  that  the  Improvement 
Company  owns  and  possesses  a  large  portion  of  the  land 
which  it  has  never  conveyed  and  which  is  equally  liable 
with  the  land  of  these  respondents  to  the  satisfaction  of 
complainant's  claim." 

The  chancellor  sustained  this  demurrer,  and  oixiered 
the  cross  bill  dismissed.  The  other  facts  of  the  case  are 
sufficiently  stated  in  the  opinion. 
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The  appeal  is  taken  from  the  decree  rendered  on  the 
submission  on  the  pleadings  and  proof,  in  which  the  re- 
lief, prayed  for  in  the  original  bill  was  granted  ;  and  this 
decree  and  the  decree  sustaining  the  demurrer  to  the 
cross  bill  are  here  assigned  as  error. 

Humes,  Shepfbsy  &  Speakb,  for  appellants, — 1.  The 
rule  that  parcels  of  mortgaged  property  alienated  sub- 
sequently to  the  execution  of  the  mortgage,  are  to  be 
sold  in  the  inverse  order  of  their  alienation,  does  not 
apply  when  the  purchaser  of  one  of  the  parcels  has 
assumed  and  agreed  to  pay  the  mortgage  debt. — Wiltsie 
on  Mortgage  Foreclosure,  §  510;  Warren  v.  Boynton^  2 
Barb.  13  ;  Torrey  v.  Bank^  9  Paige  649 ;  Halsey  v.  Reed, 
9  Paige  446  ;  Ross  v.  Haines,  5  N.  J.  Eq.  632  ;  Engk  v. 
Haines,  lb.  186 ;  s.  c.  43  Amer.  Dec.  624. 

2.  Where  a  mortgagor  sells  a  portion  of  the  mortgaged 
premises,  and  in  the  deed  of  conveyance  expressly  stipu- 
lates that  it  is  ''subject  to  the  payment  by  the  said 
grantee  of  the  existing  liens  upon  said  premises,"  the 
rule  does  not  apply. — Wiltsie  on  Mortgage  Foreclosure, 
§  510;  Hoy  v.  Bramhall,  10  N.  J.  Eq.  563.  If  by  the 
terms  of  the  sale  of  a  part  of  the  mortgaged  premises, 
the  mortgage  is  to  remain  a  common  charge  upon  the 
whole  premises,  and  is  to  be  paid  by  the  mortgagor  and 
purchaser,  and  there  is  no  special  agreement  as  to  the 
proportion  which  each  one  shall  pay,  the  parcels  will  be 
subject  to  their  pro  rata  share  of  the  incumbrance- — 
Wiltsie  on  Mortgage  Foreclosure,  §  510  ;  Briscoe  v.  Power^ 
47  111.  447  ;  Hoy  v.  Bramhall,  19  N.  J.  Eq.  463. 

3.  As  a  general  rule,  in  enforcing  a  lien  or  incum- 
brance on  land,  which  has  been  sold  and  conveyed  in 
parcels  to  different  persons,  a  court  of  equity  pursues  the 
inverse  order  of  alienation,  for  subjecting  the  unsold 
portions  remaining  in  the  hands  of  the  incumbrancer ; 
but  the  principle  extends  only  to  sub-purchasers  with 
covenants  of  warranty,  and  is  never  allowed  to  work 
injustice,  being  subject  to  modification  by  particular 
facts  and  circumstances  affecting  the  rights  and  equities 
of  the  several  purchasers  as  between  themselves. — 
Aderholt  v.  Henry,  87  Ala.  415. 

William    Richardson,    contra.  —  Appellee    contends 
that  the  well  established  rule  is;  ''Where  mortgaged 
Vol,  114. 
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lands  are  sold  by  the  mortgagor  in  several  portions  at 
different  times  and  to  different  persons,  and  the  mort- 
gagee afterwards  files  a  bill  to  foreclose,  the  portion  of 
the  land  remaining  unsold,  must  be  first  subjected  and 
then  the  other  portions  in  the  inverse  order  of  their  aliena- 
tion." This  general  rule  has  been  so  repeatedly  and 
uniformly  affirmed,  it  is  now  regarded  in  Alabama,  at 
least,  as  res  adjudicata. — Bank  v,  Dundas,  10  Ala.  661 ; 
Mobile  &c.  Ins.  Co,  v.  Huder,  35  Ala.  713  ;  Dacus  v,  Streety, 
59  Ala.  183  ;  Prickett  v.  Sibert,  75  Ala.  315 ;  Aderholt  v. 
Henry,  87  Ala.  415 ;  Millsaps  v.  Bond,  (Miss.)  1  So.  Rep. 
506 ;  1  Hilliard  on  Mortgages,  326 ;  Hopkins  v.  Wolley, 
81  N.  Y.  77  ;  Coles  v.  Appleby,  87  Ala.  121 ;  15  Amer. 
&  Eng.  Encyc.  of  Law,  831,  note  2. 

HARALSON,  J. — ^There  is  no  dispute  as  to  what  the 
North  Alabama  Improvement  Company,  the  mortgagor 
grantor  of  Mrs.  Julia  C.  Harris  of  a  part  of  the  mort- 
gaged lands,  owed  Mrs.  Robinson,  as  a  balance  on  its 
mortgage  debt  to  her,  nor  as  to  the  amount  Mrs.  Harris 
and  her  husband,  C.  C.Harris,  owed  on  their  joint  notes 
as  a  balance  on  the  part  of  the  land  she  bought  from  the 
Improvement  Company,  after  the  execution  of  its  mort- 
gage to  Mrs.  Robinson.  The  company  owed,  as  ascer- 
tained by  the  register,  $11,336.54,  and  Mrs.  Harris, 
$5,750.78. 

The  prayer  of  the  bill  is,  that  in  foreclosing  the  mort- 
gage the  court  should  order  the  register  '*to  sell,  first, 
that  part  of  the  land  embraced  in  said  mortgage,  which 
was  not  conveyed  by  the  said  Improvement  Company, 
and  if  this  be  insufficient  to  pay  the  balance,  due  on 
complainants'  debt,  then  sell  the  land  conveyed  to  Julia 
C.  Harris."  The  original  bill  was  amended,  setting  up 
that  the  Improvement  Company,  before  the  filing  of  the 
bill,  sold  and  conveyed  to  the  Northwestern  Land  Associa- 
tion, whatever  right,  title  or  interest  it  had  in  the  mort- 
gaged lands,  except  that  part  sold  to  Mrs,  Harris,  and 
the  prayer  was  amended,  asking  that  the  lands  sold  to 
the  Association  be  first  condemned  to  sale  for  the  satis- 
faction of  the  mortgage  indebtedness. 

The  Improvement  Company,  making  its  answer  a 
cross-bill,  prayed  in  substance,  that  the  lands  sold  to 
Mrs.  Harris  be  first  sold,  and  tlie  proceeds  applied 
towards  the  payment  of  Mrs,  Robinson's  mortgage  debt, 
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before  resorting  to  the  remainder  of  the  lands  in  the 
ownership  of  the  Improvement  Company,  not  conveyed 
to  Mrs.  Harris  ;  and  that  judgment  be  rendered  against 
Mrs.  Harris  and  her  husband,  C.  C.  Harris,  for  any 
deficit  remaining  unpaid  on  their  debt,'after  the  sale  of 
the  portion  of  the  land  sold  to  Mrs.  Harris,  &c. 

The  chancery  court  dismissed  the  cross-bill  on 
demurrer,  and  decreed  foreclosure  and  sale  in  conformity 
with  the  prayer  of  the  bill,  adopting  the  theory  in  such 
cases,  that  the  land  should  be  sold  in  the  inverse  order 
of  alienation. 

We  cannot  do  better,  than  to  state  the  principles 
governing  the  case,  as  they  have  been  stated  by  Mr. 
Pomeroy,  supported  apparently  by  the  decisions  of  the 
courts  of  all  the  States,  including  our  own,  except,  per- 
haps, the  courts  of  Kentucky  and  Iowa,  viz. :  "Whenever 
the  mortgagor  has  conveyed  separate  parcels  of  the 
mortgaged  premises  by  warranty  deeds  to  successive 
grantees,  and  there  are  no  special  provisions  in  any  of 
the  deeds,  and  no  other  dealings  between  themselves, 
or  with  the  mortgagor,  which  disturb  the  equities  other- 
wise existing,  a  priority  results,  depending  upon  the 
order  of  conveyance.  As  between  the  mortgagor  and  all 
the  grantees,  the  parcel  in  his  hands,  if  any,  is  primarily 
liable  for  the  whole  mortgage  debt,  and  should  be  ex- 
hausted before  having  recourse  to  any  of  theirs ;  as 
between  the  grantees,  their  parcels  are  liable  in  the 
inverse  order  of  their  alienation,  any  parcel  chargeable 
first  in  order  must  be  exhausted  before  recourse  is  had 
to  the  second." — 3  Pom.  Eq.  Jur.,  §  1224;  2  Jones  on 
Mortgages,  §  1620;  P.  <fc  M.  Bank  v.  Dundaa,  10  Ala. 
661 ;  Mobile  &c.  Ins,  Co.  v,  Hader,  35  Ala.  713  ;  Relfe  v. 
Bibb,  43  Ala.  519 ;  Wallace  v.  Nichols,  56  Ala.  321 ;  Dacus 
V.  Streety,  59  Ala.  183;  Prickctt  v.  Sibert,  75  Ala.  319; 
Aderholt  y.  Henry,  87  Ala.  418.  In  the  same  section  re- 
ferred to,  Mr.  Pomeroy  states  the  reason  of  the  rule  to 
be,  that  '*the  form  of  the  deed  shows  that  the  grantee 
not  only  assumed  payment  of  no  portion  of  the  mortgage 
debt,  but  did  not  buy  his  parcel  even  stibject  to  the 
mortgage  ;  and  the  entire  burden  was,  therefore,  left  upon 
the  portion  of  land  remaining  in  the  ownership 
of  the  mortgagor.  Whatever,  be  the  rights  of  the  mort- 
gagee to  resort  to  either  or  both  of  the  parcels,  it  is 
plainly  the  equitable  duty  of  the  mortgagor  to  assume 
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the  whole  debt,  and  thus  to  free  the  grantee's  parcel  from 
the  lien." 

But,  there  are  circumstances  which  disturb  these 
equities  and  defeat  this  rule.  The  same  learned  author 
upon  this  subject  observes,  that  the  doctrine  just  stated 
*^is  one  of  purely  equitable  origin,  and  is  not  an  abso- 
lute rule  of  law,  and  if  the  purely  equitable  reasons  on 
which  it  rests  are  wanting,  it  ceases  to  operate."  In  the 

case  from  this  court  last  cited, — 87  Ala. ,  it  is  said  : 

''Generally,  the  rule  may  be  invoked  whenever  the 
alienee  has  a  right,  as  against  the  common  vendor,  to 
have  the  parcel  bought  and  paid  for  by  him,  free  from 
the  incumbrance."  If  the  alienee  has  no  such  right, 
the  rule  would,  of  course,  not  apply. 

In  the  mortgage  of  the  Improvement  Company  to 
Mrs.  Robinson,  appears  the  following,  as  one  of  its  con- 
ditions:  *'And  upon  the  further  condition,  that  in  the 
event  the  North  Alabama  Improvement  Company  shall 
sell  any  portion  of  the  above  described  lands,  the  party 
of  the  second  part,  Joanna  S.  Robinson,  upon  the  pay- 
ment to  her  of  the  purchase  money  for  such  portion  so 
sold,  will  release  such  portion  from  the  mortgage,  and 
credit  the  above  described  notes  with  the  amount  so 
paid."  This  mortgage  was  duly  recorded,  and  Mrs. 
Harris  had  notice  of  its  provisions.  It  is  averred  in  the 
answer  and  cross-bill  of  the  company,  and  not  denied, 
that  the  one-third  cash  payment  for  the  lands  sold  to 
Mrs.  Harris, — amounting  to  $4,333.33, — was  paid  to 
Mrs.  Robinson,  and  the  two  notes  given  to  the  Improve- 
ment Company,  for  the  balance,  by  her  and  her  hus- 
band, C.  C.  Harris,  each  for  $4,333.33,  and  dated  on  the 
date  of  the  sale  to  her,  one  payable  twelve  months,  and 
the  other  two  years  after  date,  and  each  containing  the 
statement  of  its  consideration  to  be,  '*for  deferred  pay- 
ment on  the  property  purchased,  as  per  deed  executed 
this  day,"  were  indorsed  to  Mrs.  Robinson  and  her  hus- 
band, by  the  Improvement  Company.  On  these  notes, 
Mrs.  Harris  made  several  payments  at  different  times, 
sufficient  to  reduce  her  and  her  husband's  debt  at  the 
date  of  the  register's  report,  to  $5,750.78. 

The  evident  intention  of  the  condition  in  the  mort- 
gage was,  that,  in  case  of  sale  of  a  part  of  the  land 
mortgaged,  the  mortgagor  might  get  the  benefit  of  the 
proceeds  arising  from  such  sale  when  paid,  to  be  applied 
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in  extinguishment  of  its  own  indebtedness  to  Mrs.  Robin- 
son, and  to  that  extent,  in  ease  or  exoneration  of  the 
mortgage  incumbrance  on  the  part  of  the  lands  remain- 
ing in  its  ownership.  The  payments  made  by  Mrs. 
Harris  to  Mrs.  Robinson,  and  the  transfer  to  her  of  the 
two  notes  of  Mrs.  Harris  and  her  said  husband,  for  the 
balance  due  by  her  on  the  purchase,  and  the  subsequent 
payments  made  on  these  notes,  all  of  which  went  as 
payments  on  the  mortgage  debt,  evidence  such  an  inten- 
tion as  understood  by  all  the  parties.  The  deed  of  the 
Improvement  Company  to  Mrs.  Harris  is  not  shown  to 
have  contained  a  warranty  of  title,  and  even  if  it  did, 
the  equities  between  her  and  her  vendor  would  be  pre- 
served according  to  their  dealings.  Not  having  paid  the 
whole,  but  the  larger  part  of  the  purchase  money,  the 
obvious  equity  of  the  transaction  between  her  and  her 
vendor  is,  to  take  the  case  from  under  the  operation  of 
the  rule  in  respect  to  a  sale  first  of  the  land  remaining 
in  ownership  of  the  mortgagor,  and  afterwards  a  sale, 
if  necessary,  of  that  of  the  vendee  of  the  mortgagor, 
and  require  the  sale  first  of  the  lands  sold  to  the  vendee, 
Mrs.  Harris,  and  afterwards  a  sale  of  the  balance  for 
anything  that  may  remain  owing  on  the  mortgage  to 
Mrs.  Robinson.  Mrs.  Harris  still  owes  the  debt,  and 
ought  to  be  required  to  do  all  she  undertook  in  the  be- 
ginning for  the  purposes  intended.  Her  rights  will  thus 
be  preserved  as  fully  as  she  undertook  to  contract  for 
them,  and  the  land  remaining  in  the  ownership  of  the 
Improvement  Company  allowed  to  stand  subject  to  sale 
under  the  mortgage,  unless  the  balance  due  thereon 
is  paid  by  the  company,  which,  in  its  cross-bill,  it  offers 
to  do.  A  decree  to  this  effect,  will  accomplish  just 
what  the  parties  started  out  to  do,  and  what  would  have 
been  done,  if  each  had  carried  out  his  undertaking. 
When  the  lands  of  Mrs.  Harris  have  been  sold,  the  pro- 
ceeds of  the  sale  applied  to  the  mortgage  debt  will  ex- 
tinguish her  debt,  pro  tanto.  If  the  land  should  not  sell 
for  a  sum  sufficient  to  pay  the  balance  she  and  her  hus- 
band owes,  as  it  has  been  ascertained,  they,  of  course, 
would  be  liable  on  their  notes  for  such  balance  remain- 
ing unpaid,  to  whoever  may  be  the  owner  of  the  notes. 
They  are  now  held,  as  shown,  by  Mrs.  Robinson,  merely 
as  collateral  security  to  her  debt  from  the  Improvement 
Company. 

Vou  Ui. 
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The  court  erred  in  sustaining  the  demurrers  to  the 
cross-bill  and  in  the  decree  rendered  for  the  sale  of  the 
lands. 

The  appellamt,  the  Northwestern  Land  Association, 
succeeds,  as  is  shown,  to  the  rights  and  equities  of  its 
vendor,  the  North  Alabama  Improvement  Company,  in 
the  lands  conveyed  by  said  company  to  it. 

Reversed  and  remanded. 


Edmondson  et  al.  v.  Ledbetter  et  al. 

Proceedings  to  establish  a  Stock  Laiv  District. 

1.  Constitutional  law;  act  to  eHablish  stock  law  district. — The  act 
approved  February  18,  1895,  authorizing  the  probate  court  of  Cal- 
houn county  to  establish  a  stock  law  district  in  said  county  and  to 
regulate  such  district,  (Acts  1894-95,  p.  1066),  is  constitutional  and 
not  open  to  the  objection  that  it  is  violative  of  Article  IV,  §  2,  and  of 
Article  I,  ^2  of  the  constitution. 

2.  Proceedings  to  establish  stock  law  district;  when  petition  admis- 
sible in  evidence. — In  a  proceeding  to  establish  a  stock  law  district, 
where  the  petition  asking  for  the  establishment  of  such  district  is 
shown  by  competent  evidence  to  have  been  signed  by  the  persons 
whose  names  were  attached  thereto,  and  that  each  of  such  peraons 
were  land  ownei*8  within  the  district  proposed  to  be  established,  the 
petition  itself  is  admissible  in  evidence,  as  going  to  show  that  its 
signers  were  in  favor  of  the  proposed  district. 

Appeal  from  the  Probate  Court  of  Calhoun. 

Heard  before  the  Hon.  Emmett  F.  Crook. 

The  proceedings  in  this  case  were  had  upon  a  petition 
being  filed  by  appellees,  addressed  to  the  judge  of 
probate  of  Calhoun  county,  asking  for  an  order  estab- 
lishing a  stock  law  district  in  said  county.  The  petition 
was  as  follows:  **The  undersigned  land  owners  and 
freeholders  respectfully  petition  and  represent  unto  your 
honor  that  they  are  each  over  the  age  of  twenty-one 
years,  and  each  resides  within  the  State  and  county  above 
named,  and  within  the  district  hereinafter  described  by 
metes  and  bounds,  or  own  and  control  land  included 
therein ;  that  they  desire  and  respectfully  ask  for  an 
order  to  be  made  by  your  honor  establishing  a  full  *Stock 
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Law  District.'  [Here  follows  a  description  of  the  dis- 
trict sought  to  be  established  by  metes  and  bounds,  indi- 
cated by  the  numbers  of  the  lots  and  the  natural 
boundaries,  including  a  territory  of  about  18  square 
miles.]  That  your  honor  will  appoint  a  day  for  hear- 
ing, post  notices,  and  do  any  and  all  things  necessary  and 
that  may  seem  meet  and  proper  to  your  honor  in  the 
premises,  and  as  by  law  required  in  such  cases."  To 
this  petitition  was  signed  something  over  forty  names  of 
persons,  who  are  the  appellees  on  the  present  appeal. 

One  W.  J.  Edmondson  and  others,  the  appellants, 
filed  their  contest  to  the  granting  of  the  order  prayed 
for  in  the  petition,  which  contest  was  based  upon  the 
following  grounds  :  1st.  That  the  petition  is  not  in  ac- 
cord with  the  statute  under  which  it  is  filed ;  and,  2d, 
that  the  statute  is  unconstitutional. 

Upon  the  hearing  of  the  contest,  the  evidence  for  the 
petitioner  was  to  the  effect  that  all  the  persons  whose 
names  were  signed  to  the  petition  were  signed  bj 
them  or  by  their  authority ;  that  they  were  over 
twenty-one  years  of  age,  and  that  they  owned  land  in 
tiie  district ;  that  there  were  more  than  forty  names 
signed  to  the  petition,  and  that  these  names  included  a 
majority  of  those  who  owned  the  lands  in  the  district 
sought  to  be  established.  After  this  proof,  the  peti- 
tioners offered  the  petition  in  evidence.  The  contestants 
moved  the  court  to  exclude  the  petition  as  a  matter  of 
evidence,  on  the  grounds  that  it  was  incompetent,  and 
that  the  petitioners  are  not  witnesses,  and  have  not 
been  examined  as  witnesses.  This  motion  was  over- 
ruled, and  the  contestants  duly  excepted. 

There  were  several  witnesses  introduced  in  behalf  of 
the  contestants,  who  testified  that  they  were  opposed  to 
the  establishment  of  the  district,  but  it  was  shown  by 
all  of  the  witnesses  examined  that  forty  names  con- 
stituted a  majority  of  those  who  owned  or  controlled 
lands  in  said  district. 

Upon  the  hearing  of  all  the  evidence,  the  court  ren- 
dered a  decree  establishing  the  district  as  prayed  for  in 
the  petition.  From  this  decree  the  contestants  appeal, 
and  assign  the  rendition  thereof  as  error. 

E.  H.  IIanna,  for  apnellant. — The  act  approved  Feb- 
ruary  18,   1895,  (Acts  1894-95,  pp.  1066-1078),  is  un- 
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constitutional  and  void  as  being  violative  of  Article  IV, 
§  2,  and  Article  I,  §  12  of  the  Constitution. 

Pelham  &  Acker,  contra, — 1.  The  act  under  which 
the  proceedings  in  this  case  were  had  is  constitutional. 
Mc(h*aw  V.  County  Com.^  89  Ala.  407 ;  Stanfill  v.  Court  of 
County  Revenue,  80  Ala.  287 ;  Dunn  v.  Court  of  County 
Revenue,  85  Ala.  148. 

2.  The  petition  was  admissible  in  evidence,  and  the 
court  so  properly  ruled. — Holmes  v.  State,  108  Ala.  24; 
Ramey  v.  Peeples  Grocery  Co.,  108  Ala.  476. 

McCLELLAN,  J.— The  act  of  February  18,  1895,  *'To 
authorize  and  direct  the  judge  of  the  probate  court  of 
Calhoun  county  to  establish  districts  in  said  county  in 
which  stock  may  be  prevented  from  running  at  large, 
and  to  regulate  such  districts,"  (Acts  1894-95,  pp. 
1066-1078),  is  not  open  to  any  of  the  objections  made 
by  counsel  for  appellants  to  its  constitutionality. — Mc- 
Graw  V.  Comwissioners,  89  Ala.  407. 

The  question  before  the  probate  judge  at  the  hearing 
was  whether  a  majority  of  land  owners  in  the  proposed 
district,  over  the  age  of  twenty-one  years,  was  in  favor 
of  or  against  the  establishment  of  the  district.  The 
petition  filed  under  the  statute  prayed  for  the  establish- 
ment of  such  district.  It  purported  to  be  signed  by 
about  forty  land  owners  resident  in  the  territory  to  be 
affected.  It  was  shown  by  competent  evidence  that 
each  of  these  persons  signed  the  petition.  Under  these 
circumstances,  the  petition  itself  was  competent  evi- 
dence going  to  show  that  its  signers  were  in  favor  of  the 
proposed  district ;  and  the  probate  judge  did  not  err  in 
allowing  it  to  be  given  in  evidence. 

This  petition  with  other  evidence  adduced  fully  justi- 
fied the  probate  judge  in  the  conclusion  that  a  majority 
of  the  land  owners  of  the  territory  of  full  age  favored 
the  establishment  of  the  district  prayed  for ;  and  his 
order  or  judgment  to  that  effect  must  be  affirmed. 

AflBrmed. 
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Collins  V.  Sherbet. 

Action  of  Trover. 

1.  Husband  and  wife;  title  to  property  acquired  by  husband's  exchange 
of  wife^s  property ;  trover. — Where  a  husband  exchanges  with  another 
certain  pei'sonal  property  belonging  to  his  wife,  agreeing  to  pay  a 
designated  sum  in  addition,  and  thereafter  makes  a  series  of  ex- 
changes, and  he  is  not  shown  to  have  had  authority  from  his  wife  to 
make  any  exchange  except  the  first,  but  thei*e  was  no  notice  of  such 
authority  to  make  the  exchange  in  the  first  instance  given  to  the 
party  with  whom  it  was  made,  nor  was  there  any  ratification  by  the 
wife  of  the  subsequent  exchanges,  the  wife  acquired  no  title  to  the 
property  obtained  in  the  last  exchange  by  the  husband ;  and  she  can 
not  maintain  an  action  of  trover  against  a  person  to  whom  the  hus- 
band sold  said  property  in  payment  of  a  mortgage  debt,  for  the  al- 
leged conversion  by  him  of  such  property. 

2.  Evidence ;  admissibility  of  bill  of  sale ;  its  execution  must  be  proven 
by  attesting  witness^  if  signed  before  one. — Where  the  vendee  in  a  bill  of 
sale  brings  an  action  of  trover  for  the  alleged  conversion  of  the  prop- 
erty conveyed  therein,  and  the  bill  of  sale  upon  which  his  right  of 
action  is  based  was  executed  before  an  attesting  witness,  such  bill  of 
sale  is  not  admissible  in  evidence  to  show  title  in  the  plaintiff,  unless 
the  attesting  witness  is  introduced  to  prove  the  execution  of  said  bill 
of  sale,  or  his  absence  is  accounted  for. 

3.  Same  ;  examination  of  witness  ;  whole  conversation  admissible  when 
a  part  called  for.— Where  in  the  examination  of  a  witness,  a  part  of  a 
convei-sation  is  called  for  by  one  party,  the  other  party  is  entitled  to 
have  disclosed  all  that  was  said  in  the  same  converaation,  relative  to 
that  part  elicited. 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  James  A.  Bilbro. 

This  was  an  action  of  trover,  brought  by  the  appellee, 
Mary  J.  Sherbet,  against  tlie  appellant,  A.G.  Collins,  to 
recover  damages  for  the  alleged  conversion  of  one  mule 
named  Belle,  one  mule  named  Gip,  one  cow,  two  yearl- 
ings,  one  two  horse  wagon,  two  sets  plow  gears,  two 
blind  bridles,  and  one  pair  wagon  lines. 

As  to  the  testimony  of  the  witness  May,  the  statement 
contained  in  the  abstract,  which  is  referred  to  in  the 
opinion,  is  as  follows  :  ''On  the  examination  of  T.  S.  May, 
Vol.  114. 


Digitized  by  VjOOQ IC 


1896]  OF  ALABAMA.  d81 

[Collins  V.  Sherbet.] 

plaintiff  asked  him  if  he  had  had  any  conversation  with 
defendant  about  the  cow.  The  witness  replied  that  on 
one  occasion  defendant  said  something  to  him  about  the 
parties  trying  to  get  witness  (who  was  a  justice  of  the 
peace)  to  bring  a  law  suit  for  the  property.  Defendant 
then  asked  witness  if  in  the  same  conversation  defendant 
did  not  state  that  the  first  he  ever  heard  of  Mrs.  Sherbet's 
claim  of  the  property  was  after  he  got  it.  Plaintiff  ob- 
jected to  this  question  because  not  part  of  any  conversa- 
tion called  for  by  her.  The  court  sustained  the  objection, 
and  defendant  then  and  there  excepted.'' 

The  evidence  as  to  the  mule  Belle  is  set  forth  in  the 
opinion. 

As  to  the  cow  and  yearlings  the  evidence  tended  to 
show  that  soon  after  coming  to  defendant's  place,  Mr. 
Sherbet  swapped  to  Collins  the  cow  they  had  brought 
from  over  the  mountain,  for  another  cow  and  agreed  to 
give  Collins  $20  to  boot ;  that  this  constituted  part  of 
tHe  $325  of  the  mortgage  debt ;  that  Mr.  Sherbet  then 
swapped  this  cow  back  to  Collins  for  the  cow  sued  for  ; 
that  the  yearlings  were  the  calves  of  the  last  two  cows. 
There  was  no  evidence  that  when  these  swaps  were  made 
anything  was  said  about  plaintiff's  owning  the  property, 
and  the  evidence  was  conflicting  as  to  whether  defendant 
at  that  time  knew  anything  of  her  claim. 

As  to  the  wagon,  some  of  the  evidence  tended  to  show- 
that  plaintiff's  husband  bought  it  from  one  W.  M.  Mc- 
Cord,  and  that  it  was  his  property.  Plaintiff  then 
offered  in  evidence  a  written  bill  of  sale  of  the  wagon  to 
plaintiff,  purporting  to  be  signed  by  said  McCord,  and  at- 
tested by  a  witness.  As  ar  predicate  to  its  introduction, 
McCord  testified  that  he  signed  it.  The  attesting  wit- 
ness was  not  called,  nor  his  absence  accounted  for. 
Defendant  objected  to  the  admission  of  this  bill  of  sale 
on  the  ground  that  the  attesting  witness  was  not  called 
nor  his  absence  accounted  for ;  but  the  court  overruled 
the  objection,  and  defendant  then  and  there  duly  ex- 
cepted. The  evidence  showed  that  the  wagon  was  paid 
for  with  timber  off  of  Mr.  Sherbet's  land. 

As  to  the  gear  and  lines,  the  testimony  showed  that 
Mr.  Sherbet  let  his  wife  have  one  pair  while  they  lived 
in  Etowah,  and  the  other  pair  after  they  went  to  defen- 
dant's place,  and  after  he  had  become  indebted  to 
31 
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defendant ;  the  lines  he  also  gave  her  before  he  became 
indebted  to  defendant. 

This  was  substantially  all  the  evidence ;  and  on  this 
evidence  the  court  refused  to  give  the  following  written 
charges  which  were  among  those  requested  by  the  de- 
fendant :  (1.)  **The  court  charges  the  jury  that  if  they 
believe  the  evidence  in  the  case,  they  will  find  for  the 
defendant  as  to  the  mule  Belle."  (2.)  "The  court 
charges  the  jury  that  if  they  believe  the  evidence,  they 
must  find  for  the  defendant  as  to  the  cow  sued  for.'' 

The  court  refused  each  of  the  charges  asked  by  de- 
fendant, and  to  the  refusal  to  give  each  the  defendant 
then  and  there  separately  excepted. 

There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were 
reserved. 

O.  D.  Street,  for  appellant. — 1.  The  defendant 
should  have  been  allowed  to  show  that  at  the  time 
plaintiff's  husband  turned  the  property  over  to  her,  he 
was  involved  in  debt.  It  was  permissible  for  defendant 
to  assail  this  gift  upon  the  ground  that  its  purpose  was 
to  defraud  either  the  existing  or  the  subsequent  creditors 
of  William  Sherbet.  This  was  the  purpose  of  the  testi- 
mony which  was  offered  for  the  purpose  showing  that 
William  Sherbet  had  creditors  at  that  time. — Huggins  v. 
Perrine,  30  Ala.  396 ;  Seals  v.  Robinson,  75  Ala.  363. 

2.  There  was  error  in  permitting  the  bill  of  sale  of 
the  wagon  to  go  to  the  jury  without  calling  the  attesting 
witness  or  accounting  for  his  absence.  This  bill  of  sale 
to  plaintiff  bore  directly,  and  not  merely  incidentally, 
upon  the  issue  before  the  jury.  In  all  such  cases,  the 
attesting  witness,  if  there  be  one,  must  be  called  or  his 
absence  accounted  for. — Ellerson  v.  State^  69  Ala.  1 ; 
Askew  V.  Steiner,  76  Ala.  218  ;  Rmsell  v.  Walker,  73  Ala. 
315;  Jinks  v.  Terrell,  73  Ala.  238;  Meyer  v.  Mitchell,  75 
Ala.  475. 

3.  The  entire  property  became  the  respondent's  by 
the  exchange,  and  he  simply  became  the  debtor  of  his 
wife,  if  he  so  employed  her  property  with  her  consent, 
or  a  tort  feasor  if  he  did  not  have  her  consent. — Lyne  v. 
Wami,  72  Ala.  43  ;  Vincent  v.  State,  74  Ala.  274.  The 
title  to  Mrs.  Sherbet's  property  never  passed  from  her, 
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and  consequently  the  title  to  the  mule  Belle  sued  for 
never  passed  out  of  the  defendant.  The  wife  can  not 
appoint  an  agent,  except  in  writing. — Scott  v.  Gotten^  91 
Ala.  623. 

LusK  &  Bell,  contra. 

COLEMAN,  J.— The  appellee,  Mary  J.  Sherbet,  a 
married  woman,  sued  the  appellant  in  trover  to  recover 
for  all  alleged  conversion  of  one  mule  named  Belle,  one 
mule  named  Gip,  one  cow,  two  yearlings,  one  two  horse 
-wagon,  two  sets  plow  gear,  two  blind  bridles  and  one 
pair  wagon  lines.  This  property  was  first  mortgaged  by 
the  husband  in  payment  of  the  debt.  This  transaction 
between  the  husband  and  defendant  is  not  questioned. 

After  the  close  of  the  evidence,  the  defendant  requested 
the  court  to  instruct  the  jury  to  find  for  the  defend- 
ant as  to  the  mule  Belle,  which  instruction  the  court  re- 
fused. We  will  first  consider  the  evidence  as  to  the  mule 
Belle.  The  plaintiff  and  her  husband  removed  from 
Etowah  county  to  Marshall  county  in  the  year  1892, 
upon  the  lands  of  the  defendant,  the  husband  becoming 
his  tenant.  At  that  time  the  plaintiff  owned  the  mule 
Gip,  a  yoke  of  cattle  and  cow  and  calf.  It  was  contro- 
verted as  to  whether  the  defendant  was  informed  that 
the  above  mentioned  property  belonged  to  the  wife,  but 
for  the  purpose  of  testing  the  correctness  of  the  action  of 
the  court  in  refusing  the  affirmative  charge,  it  must  be 
conceded  that  he  was  notified.  Soon  after  the  husband 
became  the  tenant  of  the  defendant,  he  exchanged  the 
yoke  of  oxen  belonging  to  plaintiff  with  defendant  for  a 
mule,  and  agreed  to  pay  $75  boot.  This  debt  constituted 
a  part  of  the  consideration  for  which  the  property  was 
sold  to  defendant.  The  husband  then  exchanged  this 
mule  for  a  horse,  and  paid  of  his  own  money  $lo  addition 
on  the  trade.  The  husband  then  procurred  a  Mr.  Owen 
to  exchange  the  horse  for  another  mule.  The  defendant 
then  at  the  request  of  the  husband,  exchanged  this  mule 
for  the  mule  Belle,  sued  for,  and  gave  $7.50  on  the  trade. 
'  *There  was  no  evidence  that  at  the  time  of  any  of  these 
swaps,  anything  was  said  about  the  property  being 
plaintiff's."  There  was  some  evidence  tending  to  show 
that  the  wife  verbally  authorized  the  first  exchange  with 
defendant — that  of  the  oxen  for  a  mule,  for  which  the 
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husband  agreed  to  pay  as  boot  seventy-five  dollars — ^but 
there  is  no  evidence  tending  to  show  that  there  was  any 
notice  of  this  authority  given  to  the  defendant ;  nor  does 
the  evidence  tend  to  show  any  authority  from  the  wife 
as  to  the  other  exchanges,  nor  any  ratification  whatever 
by  her  as  to  the  subsequent  exchanges  by  which  the 
mule  Belle  was  obtained,  except  that  to  be  implied  from 
the  bringing  of  this  suit.  Section  2348  of  the  Code  of 
1886,  contains  the  following  provisions:  "But  the  per- 
sonal property  of  the  wife,  or  any  part  thereof  may  be 
sold,  exchanged,  or  otherwise  conveyed  or  disposed  of  by 
the  husband  and  wife  by  parol,  or  otherwise."  If  it  be 
conceded  that  the  exchange  of  the  oxen  with  defendant 
for  the  mule,  in  which  transaction  the  husband  became 
bound  for  seventy-five  dollars,  created  the  husband  and 
wife  tenants  in  common  as  to  the  mule  received  in  ex- 
change, there  is  no  evidence  whatever,  to  show  that  she 
authorized  or  ratified  the  sale  or  disposition  of  her  in- 
terest as  such  cotenant,  in  the  exchange  of  this  mule  for 
the  horse,  or  the  subsequent  exchanges.  As  to  all  these 
latter  transactions,  there  has  been  no  compliance  with 
the  statute.  The  affirmative  charge  requested  by  the 
defendant,  as  to  the  mule  Belle  should  have  been  given. 
Were  we  to  go  further  and  concede,  that  these  exchanges 
were  authorized  or  ratified  by  the  wife,  there  was  no 
data  before  the  jury  which  would  enable  them  to  deter- 
mine the  interest  of  the  wife  in  the  mule  Belle.  First, 
there  was  the  obligation  of  the  husband  to  pay  seventy- 
five  dollars,  there  was  a  payment  by  the  husband  in  the 
next  transaction  of  fifteen  dollars,  and  in  another,  seven 
and  a  half  dollars.  A  jury  could  not  determine  from 
the  data  furnished,  the  proportionate  interest  of  the  wife 
in  the  mule  Belle.  Under  these  conditions  she  would 
not  be  entitled  to  recover  more  than  nominal  damages. 
Cox  V.  Boyett,  infra;  17  So.  Rep.  26 ;  Stout  v.  Kinmy^  90 
Ala.  546  iPollak  v.  Graves,  72  Ala.  347. 

The  rule  of  law  applied  as  to  the  mule  Belle  and  the 
principles  declared  in  the  foregoing  authorities  are  be- 
lieved to  be  sufficient  in  each  instance  where  there  was 
an  exchange  of  property,  and  we  deem  it  unnecessary  to 
further  discuss  them. 

The  court  erred  in  admitting  the  bill  of  sale  of  the 
wagon  to  the  wife.  There  are  cases,  where  the  evidence 
furnished  by  a  written  instrument  arises  merely  inci- 
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dentally  or  collaterally,  it  may  uot  be  necessary  to  prove 
its  execution  by  an  attesting  witness  ;  but  here,  the  plain- 
tiff's title  was  derived  from  and  depended  on  the  bill  of 
sale.  In  all  such  cases  the  general  rule  applies  that  the 
attesting  witness  must  be  produced  or  his  absence 
accounted  for.  The  reason  of  the  rule  and  the  principle 
is  fully  stated  in  the  cases  of  Ellerson  v.  The  State,  69 
Ala.  1 ;  Russell  v.  Walker,  73  Ala.  315 ;  Martin  v.  Mayer, 
112  Ala.  620.  The  evidence  shows  that  in  fact  the 
wagon  was  purchased  by  the  husband  and  paid  for  by 
sales  of  timber  from  his  land.  This  was  a  mere  gift  to 
the  wife.  There  is  no  evidence  of  the  date  of  this  trans- 
action. It  w^as  constructively  fraudulent  as  to  existing 
creditors.  Whether  so  as  to  future  creditors  would  de- 
pend upon  the  intent  of  the  parties.  The  abstract  fails 
to  set  out  enough  of  the  testimony  of  the  witness  May  to 
enable  the  court  to  determine  whether  any  of  it  was 
relevant  or  material.  The  general  rule  is,  that  when 
one  party  calls  for  a  part  of  a  conversation,  the  other 
party  is  entitled  to  all  that  was  said  in  the  same  conver- 
sation relative  to  that  part  elicited. 

For  the  errors  pointed  out  the  judgment  must  be  re- 
versed. 

Reversed  and  remanded. 


Brasher  et  a  I.  y.  Miller. 

Bill  in  Equity  to  enjoin  the  Payment  of  Public  School  Funds 

to  Teacher. 

1.  Injunction  to  restrain  payment  of  teacher  of  public  school;  when 
properly  refused. — Where  the  location  of  a  public  school  is  changed  at  the 
request  and  for  the  benefit  of  the  majority  of  the  patrons  thereof,  the 
payment  of  a  teacher  employed  in  such  school  will  not  be  restrained 
by  injunction  at  the  suit  of  a  few  of  the  patrons,  wiiere  the  amount 
involved  is  small,  though  her  contract  as  teacher  was  void  because 
the  location  of  the  school  was  not  changed  in  the  manner  prescril>ed 
by  the  statute,  (Code  of  1886,  ^  966,  et  neq.,  as  modified  by  Acts,  1890- 
91,  p.  664;  Acts,  1894-96,  p.  551). 

Appeal  from  the  Chancery  Court  of  Calhoun. 
Heard  before  the  Hon.  G.  C,  Ellis,  Special  Chancel- 
lop, 
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The  bill  in  this  case  was  filed  by  the  appellants,  S.J. 
Brasher  and  W.J.  Raper,  against  the  appellee,  L.  D. 
Miller,  as  county  superintendent  of  education  of  Calhoun 
county,  and  one  Mrs.  Jessie  C.  Nelson,  a  teacher  in  a 
township  school  in  said  county. 

The  bill  prayed  for  an  injunction  against  the  payment 
of  any  part  of  the  school  revenue  in  said  township  to 
Mrs.  Nelson,  the  teacher,  and  for  the  cancellation  of  the 
contract  under  which  she  was  teaching,  because* of  its 
illegality.  The  facts  of  the  case  are  sufficiently  stated 
in  the  opinion. 

Upon  the  final  submission  of  the  cause  on  the  plead- 
ings and  proof,  the  chancellor  decreed  that  the  com- 
plainant was  not  entitled  to  the  relief  prayed  for,  and 
ordered  the  bill  dismissed.  From  this  decree  the  com- 
plainant appeals,  and  assigns  the  rendition  thereof  as 
error. 

Pelh AM  &  Acker,  for  appellants. — 1.  The  trustees 
must  have  regard  to  the  number  of  children  who  will 
probably  attend  each  school,  and  apportion  the  funds  of 
the  township  to  the  several  schools  as  nearly  equal  per 
capita  as  practicable. — Code  of  1886,  §  968,  par.  3  ;  and 
as  they  may  deem  just  and  equitable. — Acts  1894-95,  p. 
554,  §  4.  From  the  decision  and  action  of  the  trustees 
at  their  meeting,  an  appeal  lies  to  the  county  superin- 
tendent.— Code  of  1886,  §  971.  The  trustees  would  not 
be  liable  to  a  private  action  for  damages  because  of  their 
official  acts  at  this  meeting,  which  is  a  distinguishing 
characteristic  of  judicial  or  quxisi  judicial  action. — ^Throop 
on  Pub.  Off.,  §  713  ;  Chamherlain  v.  Clayton,  41  Amer. 
Rep.  100  ;  Townsendv,  Trustees,  41  N.  J.  L.  312.  When 
a  quasi  judicial  power  has  once  been  exercised,  the  rule 
is  the  same  as  where  a  judgment  has  been  rendered  by 
a  court  of  inferior  and  limited  jurisdiction,  that  is  that 
the  officer  or  body  can  exercise  the  power  only  once,  and 
can  not  afterwards  alter  his  or  its  decision. — ^Throop  on 
Pub.  Off.,  §  564  ;  In  re  IIolHster  Bank  of  Buffalo,  27  N. 
Y.  393;  People  v.  Suj^ervisors,  35  Barb.  408;  Haight  v. 
Love,  39  N.  J.  L.  14. 

The  right  of  complainants, as  tax-payers,to  maintain  this 
suit  is  supported  by  a  long  line  of  authorities,  and  can 
hardly  be  questioned. — Throop  on  Pub.  Off.,  §  852  and 
authorities  cited ;  High  on  Injunctions,  §§  1237,  1288, 
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1263,  1298,  1299;  Dillon  on  Munic.  Corp.,  §§  914,  etseq. 
The  right  of  tax-payers  to  the  aid  of  a  court  of  equity  to 
prevent  the  oflScers  of  a  municipal  corporation  from 
usurping  powers,  or  violating  the  duty  imposed  by  law, 
whereby  the  burdens  of  taxation  will  be  increased,  is 
recognized  by  authority  and  supported  by  principle. — N. 
O.  &c,  R,  R.  Co.  V.  Dunn,  51  Ala.  128;  Allen  v.  La- 
Fayette,  89  Ala.  641 ;  Crampton  v.  Zabriskie,  101  U.  S. 
601.  . 

T.  C.  Sensabaugh,  contra. — 1.  The  school  was  not 
legally  located.  It  was  essential  to  the  validity  of  the 
meeting  that  the  notice  be  published  ten  days. — Code  of 
1886,  §  970 ;  21  Amer.  &  Eng.  Encyc.  of  Law,  795  and 
note  2. 

This  bill  should  have  been  dismissed.  If  Miller,  as 
county  superintendent,  or  Coupland,  as  trustee,  were 
vested  with  discretionary  power  in  contracting  for  the 
school  to  be  taught  at  Mechanics ville,  instead  of  at  Cor- 
ning, the  chancellor  was  clearly  right  in  declining  to 
review  their  decision,  as  it  is  not  in  any  way  pretended 
that  they  acted  from  improper  motive.  The  rule  that 
courts  will  not  interfere  with  discretion  which  lias  been 
exercised  by  public  officers,  in  the  line  of  their  author- 
ity, applies  with  especial  force  in  this  case,  as  it  is  the 
intention  of  the  statute  to  mali:e  the  decision  of  the 
county  superintendent  final  on  all  questions  of  this 
sort.— Code  of  1886,  §  971. 

HEAD,  J. — Two  citizens  and  tax-payers  who  were 
parents  of  children  within  the  school  age,  and  interested 
in  the  school  fund  involved  in  this  cause,  filed  this  bill 
to  enjoin  the  payment,  by  the  county  superintendent  of 
education  of  Calhoun  county,  to  the  respondent,  Mrs. 
Nelson,  from  the  school  fund,  of  the  sum  agreed  to  be 
paid  to  her  for  teaching  a  school,  at  Mechanicsville,  for 
four  scholastic  months,  beginning  on  the  3d  day  of  Feb- 
ruary, 1896,  as  evidenced  by  an  agreement  made  with 
her,  in  writing,  on  the  2d  day  of  March,  1896,  by  F.  H. 
Coupland  (who  had  heretofore  been  appointed  township 
trustee  by  the  county  superintendent) ,  and  approved  by 
the  county  superintendent.  She  had  taught  the  school 
from  February  3d  to  that  date,  under  private  contract 
with  the  patrons,  so  that  the  agreement  with  Coupland 
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assumed  that  liability  and  agreed  to  pay  also  for  the  re- 
mainder of  the  four  months.  The  bill  was  filed  on 
March  19,  1896. 

There  was  no  pretense  of  compliance  with  the  statu- 
tory requirements  by  Coupland  and  the  county  superin- 
tendent, in  establishing  this  school.  Those  require- 
ments are  clearly  set  forth  in  the  Code,  sections  966  et 
seq.,  as  modified  by  subsequent  enactments,  Acts,  1890— 
91,  p.  554;  Acts,  1894-95,  p.  551 ;  and  without  compli- 
ance with  the  mandatory  provisions  therein  found,  there 
can  clearly  be  no  valid  contract  made  with  a  teacher  by 
the  trustee  or  superintendent,  justifying  a  disbursement 
of  the  public  school  fund.  Not  one  of  these  require- 
ments was  observed  in  the  present  instance,  and  the  con- 
tract was  consequently  void. 

It  appears,  however,  very  clearly,  from  the  evidence, 
that  the  location  of  the  school,  at  Mechanicsville  (which 
operated  to  change  its  location  from  Corning,  not  far 
distant,  where  it  had  been  previously  taught)  and  the 
employment  of  Mrs.  Nelson  as  teacher,  was  in  pursu- 
ance of  the  wishes  of  a  very  large  majority  of  the  people 
interested  in  this  school  fund,  and  that  the  complainants 
were  more  displeased  with  the  selection  of  the  teacher 
than  with  the  location  at  Mechanicsville,  and  that  really  ' 
it  was  more  convenient  and  to  the  best  interest  of  all 
the  patrons,  including  the  two  complainants,  to  have  the 
school  at  Mechanicsville  ;  and  it  is  insisted,  in  behalf  of 
the  respondents,  that  these  facts  ought  to  induce  the 
court,  in  the  exercise  of  its  discretion  in  the  matter  of 
injunction,  to  decline  to  enjoin  the  payment,  notwith- 
standing the  contract  was  in  violation  of  strict  legal 
right.  The  purpose  of  injunction  is  to  prevent  substan- 
tial and  irreparable  injustice  or  injury.  Patrons  of 
public  schools  have  no  voice  in  the  selection  of  teachers, 
and  if  this  school  had  been  legally  located  the  complain- 
ants would  have  had  no  legal  cause  to  complain  of  the 
contract  with  Mrs.  Nelson.  The  change  of  location  from 
Corning  to  Mechanicsville  was  an  actual  benefit,  rather 
than  injury,  to  complainants,  if  they^  had  not  declined 
to  patronize  the  school  because  of  their  disapproval  of 
the  selection  of  a  teacher.  The  public  fund  involved  was 
only  sixty  dollars,  which  the  patrons,  in  order  to  have  a 
school  at  Mechanicsville,  agreed  to  supplement  with 
their  private  funds.  We  think  it  would  be  an  improper 
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use  of  the  writ  of  injunction  to  grant  it  under  these  cir- 
cumstances.— Ulbricht  v.  Eufaula  Water  Works^  86  Ala. 
587;  Davis  v.  Sowell,  77  Ala.  262;  McBryde  v.  Sayre,  86 
Ala.  458.  The  decree  of  the  chancellor  will  be  affirmed. 
Affirmed. 


Goodwin  v.  Foriiian  et  al.  \^  ^| 

Statutory  Action  of  Ejectment, 

1.  Ejectment ;  insufficiency  of  complaint ;  description  of  property. — In  a 
statutory  action  of  ejectment,  where  by  the  averments  of  the  com- 
plaint "the  plaintiff  sues  to  recover  possession  of  the  following  tract 
of  land :  reserving  and  excepting  the  lands  and  mineral  rights  and 
rights  of  way  hei*etofore  sold  to  Sloss  Furnace  Company  *  *  *,  and 
also  the  right  of  way  to"  another  company,  "and  also  excepting  all 
mineral  and  raining  privileges  heretofore  sold  to  St.  Clair  Mineral 
and  Mining  Company  in  the  following  described  land,"  and  there  then 
follows  an  attempted  description  of  land  by  giving  the  parts  of  the 
section,  the  number  of  the  section,  township  and  range,  the  range 
being  "east,"  without  naming  the  State  or  county  or  counties  within 
which  the  lands  were  situate,  and  without  designating  whether  the 
land  is  "east"  of  the  St.  Stephens  or  Huntsville  meridian,  "and  also 
excepting  the  lands  heretofore  sold"  to  certain  parties,  not  designat-  • 

ing  the  extent  of  the  exception  of  the  lands  sold  to  such  parties, 
further  than  that  they  were  in  "township  14,  range  2,  east," — such 
complaint  is  insufficient  in  the  identification  of  the  lands  sued  for, 
and  is  incapable  of  supporting  a  judgment. 

Appeal  from  the  Circuit  Court  of  St.  Clair. 

Tried  before  the  Hon.  George  E.  Brewer. 

This  was  a  statutory  action  of  ejectment,  brought  by 
the  appellant  against  the  appellees.  Under  the  opinion 
in  this  case,  it  is  unnecessary  to  make  a  detailed  state- 
ment of  facts. 

There  were  verdict  and  judgment  for  the  defendants. 
The  plaintiff  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

James  T.  Greene,  J.  P.  Montgomery,  M.  M.  Smith, 
Charles  G.  Brown  and  E.J.  Robinson,   for  appellant. 
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W.  C.  Ward,  contra. — 1.  The  complaint  shows  no 
cause  of  action.  The  demurrer  is  discussed  merely  to 
show  the  complaint  does  not  show  a  traversable  issue. 
Can  the  court  determine  what  lands  are  sued  for  in  the 
complaint?  For  what  lands  described  in  the  complaint 
and  by  what  description  could  a  judgment  for  the  plain- 
tiff have  been  rendered? — Tenn.  &  Coosa  R.  R,  Co. 
V.  East  AIu.  R.  Co.y  75  Ala.  516;  Jinkins  v.  Noel,, 
3  Stew.  60;  Sturdevant  v.  Heirs  of  Mvrrell,  8  Port.  317. 
The  court  will  observe  that  neither  the  county  nor  State 
in  which  the  lands  sued  for  are  situated  is  mentioned. 
Sedgwick  and  Wait  on  Trial  of  Title,  §  457.  In  Leary 
V.  Langsdale,  35  Ind.  74,  it  was  held,  "That  a  complaint 
in  ejectment  was  fatally  defective  which  did  not  disclose 
the  county  or  State  in  which  the  lands  were  situated, 
and  that  the  defect  was  not  cured  by  answer." — Alejc- 
ander  v.  Wheeler^  69  Ala.  342;  Carlisle  v.  KUlebrew,  91 
Ala.  352.  There  was  nothing  in  the  complaint  to  show 
that  the  circuit  court  had  jurisdiction  of  the  land  sued 
for.— Code  of  1886,  §  2640 ;  Sedgwick  and  Wait's  Trial 
Title,   §465. 

2.  Jt  has  long  been  a  rule  of  practice  that  the  plain- 
tiff must  by  his  complaint  show  he  has  a  cause  of  action, 
and  such  a  complaint  as  this  does  not  show  a  cause  of 
action.  Where  the  pleading  shows  that  the  appellant 
was  not  entitled  to  recover,  the  court  will  not  consider 
his  assignments  of  error. — Smith  v.  Hnckahee^  53  Ala.  191. 

McCLELLAN,  J. — This  is  an  action  of  statutory  eject- 
ment prosecuted  by  Margaret  E.  Goodwin  against  Wil- 
liam S.  Forman  and  B.  M.  Hill.  The  complaint  is  as 
follows :  '  'The  plaintiff  sues  to  recover  possession  of 
the  following  tract  of  land :  Reserving  and  excepting 
the  lands  and  mineral  rights  and  rights  of  way  hereto- 
fore sold  to  Sloss  Furnace  Company,  which  said  sale  is 
matter  of  record,  and  also  the  right  of  way  to  the  Caskey 
Cherry  Company,  which  said  sale  is  also  a  matter  of 
record,  and  also  excepting  all  mineral  and  mining  privi- 
leges heretofore  sold  to  St.  Clair  Mineral  and  Mining 
Company  in  the  following  described  land,  to-wit :  All 
that  part  of  the  S.  W.  i  of  the  S.  W.  i  of  section  13, 
township  14,  range  2  east,  which  lies  north  of  the  public 
road  which  passes  over  said  land,  supposed  to  be  twenty 
acres  more  or  less,  also  the  N.  W.  i  of  S.  W.  i  of  section 
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13,  township  14,  range  2  east,  and  N.  W.  i  of  N.  W.  i 
of  section  18,  township  14,  range  3  east,  said  interest 
consisting  of  20  acres  contained  in  the  above  described 
N.  W.  i  of  N.  W.  i  of  section  18,  township  14,  range  3 
east,  and  as  yet  being  surveyed,  but  being  the  west  half 
of  said  40  acres,  and  the  S.  E.  i  of  S.  E.  i  of  section  12, 
township  14,  range  2  east,  and  the  W.  i  of  N.  W.  i  and 
the  N.  i  of  S.  W.  i  of  section  18,  township  14,  range  3 
east,  also  the  N.  W.  i  and  the  east  half  of  the  N.  E.  i 
and  W.  i  of  the  N.  E.  i,  section  13,  and  S.  W.  i  and 
W.  i  of  S.  E.  i  and  S.  W.  i  of  N.  W.  i  of  section  12, 
all  in  township  14,  range  2  east,  except  three  acres  where 
Pleasant  Hill  church  stands,  and  also  excepting  the  lands 
heretofore  sold  James  Golding  and  William  HoUenark 
off  of  the  above  lands  and  described  as  follows,  viz. : 
Commencing  where  the  north  boundary  line  crosses 
what  is  called  the  Walker  branch,  and  running  north  of 
west  to  the  top  of  the  ridge  (and  the  top  of  the  ridge 
being  an  agreed  line  between  Thomason,  Golding  and 
Hollenark),  and  thence  to  Boiling  Coxe's  line,  and 
which  said  lands  are  the  lands  known  as  the  Morris  mill 
tract,  on  the  waters  of  Canoe  Creek  in  said  county,  and 
being  the  lands  deeded  to  F.  M.  Thomason  by  E.  G. 
Morris  and  his  wife,  J.  G.  Morris  and  his  wife,  Sims 
and  wife,  and  Benjamin  Jones  and  his  wife,  to  said  F. 
M.  Thomason,  with  the  exceptions  and  reservations 
hereinbefore  mentioned  and  described,  of  which  she  was 
in  possession,  and  upon  which  pending  such  possession 
and  before  the  commencement  of  this  suit  the  defend- 
ants entered  and  unlawfully  withhold  the  same,  to- 
gether with  $2,500  for  the  detention  thereof." 

The  infirmities  of  this  complaint  in  respect  of  the 
identification  of  the  land  sued  for  are  obvious.  In  the 
first  place,  it  is  not  made  to  appear  whether  the  land  is 
east  of  the  St.  Stephens  or  the  Huntsville  meridian  ;  and, 
of  consequence,  it  may  as  well  be  in  Marengo  as  in  St. 
Clair  county,  if  indeed  it  is  anywhere  in  Alabama. 
Then  it  is  altogether  uncertain  as  to  the  extent  of  the 
exception  of  lands  sold  to  Golding  and  Hollenark  further 
than  that  such  lands  are  in  township  14,  range  2  east. 
And,  finally,  the  complaint  is  utterly  emasculated  in 
respect  of  requisite  certainty  by  the  reservation  or  ex- 
ception therein  out  of  the  gross  tract  of  *' lands  here- 
tofore sold  to  the  Sloss  Furnace  Company, "  and  thereby 
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rendered  not  only  objectionable  on  demurrer,  but  so 
lacking  in  the  statement  of  a  cause  of  a<5tion  as  to  be 
incapable  of  supporting  a  judgment.  In  substance  and 
effect — leaving  the  insufficiency  of  description  in  other 
respects  out  of  view — ^the  suit  is  to  recover  an  entirely 
uncertain  and  indeterminate,  and,  from  the  complaint, 
unascertainable  and  undeterminable  part,  and  only  such 
part  of  a  certain  tract  of  land ;  and  the  complaint  does 
not  advise  the  defendant  what  is  claimed  of  him,  nor 
the  court  for  what  it  is  asked  to  render  judgment,  nor 
the  sheriff,  after  judgment,  what  property  he  had  to 
deal  with.  Any  judgment  for  the  plaintiff  upon  the 
complaint  would  be  unauthorized  and  invalid. — Sfurdi- 
vant  V.  MurrelVs  Heir^s^  8  Port.  317;  Jinkins  v.  Noel,  3 
Stew.  60 ;  Long  v.  Pace,  42  Ala.  495 ;  T.  &  C.  R.  R,  Co. 
V.  E,  A,  R'y  Co.,  75  Ala.  516  ;  Chambers  i\  Ringstaff,  69 
Ala.  140;  Alexander  v.  Wheeler,  69  Ala.  332;  Wiggins  v. 
Steiner,  103  Ala.  655. 

Since  no  judgment  could  have  been  rendered  for  the 
plaintiff,  it  follows,  notwithstanding  errors  may  have 
been  committed  on  the  trial  against  the  plaintiff,  that 
the  judgment  for  the  defendants  must  be  affirmed. 

Affirmed. 


Louisville  &  Nashville  Railroad  Co. 
V.  Anchors,  Admr. 

Action  against  a  Railroad    Company   by  Administraiar  of 

Deceased  Employe  to  recover  Damages  for  Iniestate^s 

Death. 

144  ^  ^'   ^'^W'^^  ^^ij^^y'j  wontoniieglignice  ;  definition  thereof. — To  constitute 

|144  380  willful  injui-y  there  must  be  a  design,  purpose  or  intent  to  do  wrong 

and  inflict  the  injury ;  while  to  constitute  wanton  negligence,  there 
must  be  a  consciousness  on  the  part  of  the  person  from  his  knowledge 
of  existing  circumstances  and  conditions  that  his  conduct  will  prob- 
ably result  in  injury,  and  yet,  with  reckless  indifference  or  disregard 
of  the  natural  or  probable  consequences,  but  without  having  the  in- 
tent to  injure,  he  does  the  act  or  fails  to  act. 

2.  Some  sufficiency  of  complaint. — In  an  action  against  a  railroad 
company  by  the  administrator  of  a  deceased  employ^  to  recover  dam- 
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ages,  a  count  in  the  complaint  which  avera  that  the  defendant's 
engineer,  who  had  control  of  the  running  of  the  locomotive,  "wrong- 
fully and  willfully  failed  to  blow  the  whistle  or  ring  the  bell,"  as  re- 
quired by  law,  and  *'becau8e  of  such  willfulness  and  wantoness  the 
said  passenger  train  of  the  defendant  ran  into  and  against  the  passen- 
ger car*'  of  another  line  upon  which  the  plaintiff  was  the  conductor, 
thereby  causing  the  injuries  complained  of,  is  defective  as  a  count 
charging  willful  injury,  in  that  it  does  not  show  the  purpose  of  the 
defendant  in  failing  to  ring  the  bell  or  blow  the  whistle  was  to  run 
into  the  passenger  car  of  the  other  line ;  nor  does  such  a  complaint 
charge  wanton  negligence  in  that  it  does  not  aver  a  state  of  facts  from 
which  knowledge  can  be  imputed  to  the  defendant  that  the  natural 
and  probable  consequences  of  his  conduct  would  result  in  the 
collision. 

3.  Same;  satne. — In  such  a  case,  a  count  in  the  complaint  which 
charges  that  **the  conductor  and  engineer  on  said  defendant's  train 
were  willfully  and.  negligently  running  defendant's  said  train  at  a 
greater  rate  of  speed"  than  was  allowed  by  law,  and  "by  reason  of 
such  speed  they  willfully  and  negligently  ran  into  and  against  the 
ear  on  which  plaintiff's  intestate  was  the  conductor,"  causing  the 
injuries  complained  of,  is  defective  as  a  count  for  willful  injury  or 
wanton  negligence,  in  that  it  does  not  aver  that  the  intention  or  pur- 
pose of  running  the  train  at  the  high  speed  Was  to  inflict  the  injury, 
nor  does  it  aver  facts  which  show  that  the  defendant  knew  that  the 
probable  result  of  such  conduct  would  be  to  inflict  injury. 

4.  Samr;  same.— In  such  a  case,  a  count  which  charges  that  the  de- 
fendant "willfully  caused  the  locomotive  and  train  to  run  into  and 
against  a  passenger  car"  upon  which  plaintiff's  intestate  was  con- 
ductor, from  which  collision  the  injury  complained  of  resulted, 
sufficiently  charges  willful  injury. 

5.  Negligence ;  svffirienct/  of  complaint  as  charging  simple  negligence. 
In  such  a  case,  a  count  which  charges  that  the  "engineer  negligently 
permitted  and  suffered  the  locomotive  and  train  to  run  into  a  passen- 
ger car"  on  which  plaintiff's  intestate  was  conductor,  whereby  the 
injuries  complained  of  resulted,  if  sufficient  as  a  count  for  simple 
negligence . 

6.  Same  ;  reckless  as  applied  to  negligence. — The  woixl  "reckless"  in  a 
complaint,  as  qualifying  negligence,  without  the  explanatory  aver- 
ments, per  se  has  no  legal  signification  that  imposes  other  than  simple 
negligence  and  a  want  of  due  care ;  but  wlien  used  in  connection 
with  the  averment  of  facts  to  which  it  refei-s  and  explains,  may  imply 
more  than  heedlessness  or  negligence. 

7.  Railroads;  applicability  of  statute  regulating  running  thereof  to 
electric  roads. — An  electric  car  line,  running  between  two  cities  and 
beyond  the  corporate  limits  of  each,  is  a  railroad  within  the  meaning 
of  section  1145  of  the  Code  of  1886,  regulating  the  duty  of  railroads 
whose  tracks  cross  each  other. 
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Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  James  W.  Lapsley. 

This  action  was  brought  by  the  appellee,  Hannah 
Anchors,  as  administratrix  of  the  estate  of  J.  F.  Anchors, 
deceased,  against  the  Louisville  &  Nashville  Railroad 
Company. 

The  complaint  contained  ten  counts.  The  first  count 
of  the  complaint  was  as  follows  :  '*The  plaintiff  claims 
of  the  defendant  the  sum  of  twenty-five  thousand  dollars, 
for  that,  heretofore,  towit,  on  the  4th  day  of  July,  1896, 
the  defendant  was  a  railroad  company  and  a  common 
carrier,  operating  a  railroad  which  passed  through  the 
city  of  Anniston,  and  in  passing  through  said  city  it  ran 
over  and  across  Eleventh  Street,  a  public  street  in  said 
city ;  that  running  along  Eleventh  Street  is  an  electric 
car  line  called  the  Oxford  Lake  Line,  which  runs  from 
Anniston  to  Oxford  Lake,  a  point  four  miles  distant  from 
Anniston,  within  Calhoun  county,  and  beyond  the  cor- 
porate limits  of  any  town,  city  or  village ;  that  the  said 
Oxford  Lake  Line  is  engaged  in  the  business  of  trans- 
porting freight  and  passengers  between  Anniston, 
Oxford  and  intermediate  points  ;  that  on  the  night  of  the 
said  July  4th,  the  defendant  company  was  running  and 
moving  a  passenger  train  drawn  by  a  steam  locomotive 
over  its  said  line,  and  passing  through  said  city  and 
along  and  across  the  said  Eleventh  Street,  and  across 
the  track  of  the  said  Lake  Line  ;  that  Anniston  is  a 
regular  station  or  stopping  place  on  the  line  of  the  de- 
fendant's said  railroad  ;  that  the  crossing  of  the  defend- 
ant's said  line  with  that  of  the  Oxford  Lake  Line  on 
Eleventh  Street  is  more  than  a  half  mile  in  every  direc- 
tion from  and  within  the  corporate  limits  of  Anniston, 
and  is  within  a  quarter  of  a  mile  of  the  regular  station 
or  stopping  place  on  the  line  of  the  defendant's  railroad  ; 
that  the  ordinances  of  the  city  of  Anniston  provide  that 
no  person  shall  run  or  cause  to  be  run  any  car,  engine 
or  railroad  train  within  the  corporate  limits  of  the  city 
of  Anniston  faster  than  six  miles  per  hour,  or  run  any 
railroad  train,  car  or  engine  over  any  street  crossing 
within  the  corporate  limits  of  said  city  without  contin- 
ually ringing  a  bell  over  and  between  said  crossing. 
And  plaintiff  avers  that  the  said  defendant,  in  running 
its  said  passenger  train  at  the  time  and  place  as  afore- 
said, ran  into  and  collided  with  a  passenger  car  of  said 
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Lake  Line  at  the  place  where  its  railroad  crosses  the 
railroad  of  defendant,  knocked  the  passenger  car  of  said 
Lake  Line  off  the  track,  and  struck  and  killed  plain tifif's 
intestate,  who  was  the  conductor  on  the  said  car  of  the 
Oxford  Lake  Line,  (while  the  said  car  was  running 
along  the  track  of  the  said  Oxford  Lake  Line's  railroad)  ; 
that  the  death  of  the  plaintiff's  intestate  was  caused  by 
the  negligence  of  defendant  in  this,  that,  1st.  Robert 
Wallace,  defendant's  engineer  on  said  passenger  train, 
failed  to  blow  the  whistle  or  ring  the  bell  at  least  one- 
quarter  of  a  mile  before  reaching  said  crossing  with 
Eleventh  Street,  and  in  failing  to  continue  to  blow  the 
whistle  or  ring  his  bell  at  short  intervals  until  said  train 
had  passed  said  crossing.  2d.  Said  Wallace  failed  to 
ring  his  bell  or  blow  his  whistle  at  least  one-quarter  of 
a  mile  from  the  regular  station  or  stopping  place  of  said 
defendant's  trains  at  Anniston,  and  in  failing  to  continue 
said  ringing  or  blowing  at  short  intervals  until  such 
station  or  stopping  place  was  reached.  3d.  Said  Wal- 
lace failed  to  ring  his  bell  at  short  intervals  while 
moving  within  the  corporate  limits  of  the  city  of  Annis- 
ton. 4th.  Said  Wallace  and  one  Hiram  Meigs,  who  was 
defendant's  conductor  on  said  passenger  train,  ran  or 
caused  to  be  run  the  said  train  of  defendant  in  the  cor- 
porate limits  of  the  city  of  Anniston,  at  a  greater  rate  of 
speed  than  six  miles  per  hour,  and  without  continually 
ringing  the  bell  within  the  said  corporate  limits  of  An- 
niston, and  while  running  over  and  between  the  crossing 
of  said  Eleventh  Street  with  defendant's  railroad,  by 
reason  of  all  which  negligence  on  the  part  of  defendant, 
plaintiff  was  damaged  in  the  said  sum  of  twenty-five 
thousand  dollars."  The  3,  4,  5,  7,  8  and  9  counts  of  the 
complaint  charge  the  defendant  with  simple  negligence, 
while  the  2d,  6th  and  10th  counts  sought  to  allege  that 
the  injury  was  willfully  inflicted,  or  resulted  from  such 
wanton  negligence  as  to  be  equivalent  of  a  willful 
wrong. 

The  second  count  after  averring  the  prefactory 
facts,  substantially  as  contained  in  the  first  count,  then 
continues  as  follows:  * 'Defendant,  through  its  conduc- 
tor, Hiram  Meigs,  and  engineer,  Robert  Wallace,  wan- 
tonly, recklessly  or  willfully  caused,  permitted  and 
suffered  the  said  locomotive  and  train  to  run  into  and 
against  a  passenger  car  of  which  plaintiff's  intestate  was 
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conductor  on  said  Oxford  Lake  Line,  whereby  plaintiff's 
intestate  who  was  at  his  post  of  duty  on  said  Oxford 
Lake  Line's  car,  was  knocked  off  said  car  and  received 
such  injuries  that  he  died,  to  the  damage  of  the  plaintiff, 
as  aforesaid,''  &c. 

The  allegations  of  the  10th  count  are  sufficiently 
stated  in  the  opinion.  The  6th  count  was  as  follows: 
'^Plaintiff  claims  of  the  defendant  the  other  and  further 
sum  of  twenty-five  thousand  dollars,  as  damages,  for 
that  heretofore,  to-wit,  on  the  fourth  day  of  July,  1896, 
defendant  was  running  and  moving  a  passenger  car  over 
a  line  of  railroad  that  it  was  operating  in  and  bej'ond 
the  corporate  limits  of  Anniston,  an  incorporated 
town  or  city ;  that  while  the  said  passenger  car  was 
moving  within  said  corporate  limits,  it  ran  into  and  against 
a  passenger  car  of  the  Oxford  Lake  Line  ;  that  plaintiff's 
intestate  was  the  conductor  on  said  last  named  passenger 
car,  that  the  ordinances  of  the  city  of  Anniston  prohibit 
any  person  fTom  running  or  causing  any  railroad  train, 
car  or  engine  ^to  run)  at  a  faster  speed  than  six  miles 
an  hour;  that  defendant's  agents  and  servants,  Hiram 
Meigs  and  Robert  Wallace,  conductor  and  engineer  on 
said  defendant's  train,  were  willfully  or  wantonly  run- 
ning defendant's  said  train  at  a  greater  rate  of  speed  than 
six  miles  per  hour,  and  by  reason  of  such  speed,  they 
willfully  or  wantonly  ran  into  and  against  the  car  on 
which  plaintiff's  intestate  was  the  conductor,  knocked 
the  said  car  off  its  track  and  struck  and  killed  plaintiff's 
intestate ;  plaintiff's  intestate's  death  being  caused  b\- 
the  said  willfullness  or  wantonness  in  running  said  train 
of  defendant's  at  such  a  high  rate  of  speed,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  twenty-five  thousand 
dollars." 

To  the  1st,  3d,  4th,  5th,  7th,  8th  and  9th  counts  of  the 
complaint,  the  defendant  separately  demurred  upon  the 
grounds  :  (1.)  That  they  stated  no  cause  of  action.  (2.) 
That  it  does  not  appear  from  said  counts  that  the 
alleged  negligence  of  the  defendant  was  the  proximate 
cause  of  the  injury  to  plaintiff's  intestate.  (3.)  That  it 
does  not  appear  from  the  facts  alleged  that  the  defendant 
was  guilty  of  negligence. 

To  the  2,  6  and  10  counts  of  the  complaint  the  defend- 
ant demurred  upon  the  grounds:    (1.)   That   they  state 
no  cause  of  action.     (2.)  That  no  sufficient   facts  are 
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Stated  to  show  that  the  plaintiff's  intestate  was  injured 
by  reason  of  the  wanton,  careless  or  willful  negligence 
of  the  defendant  or  its  agents.  (3.)  That  the  facts 
stated  do  not  show  that  the  defendant  or  its  agents  will- 
fully or  wantonly  or  negligenty  caused  the  defendant's 
locomotive  to  strike  the  deceased  or  cause  the  injuries. 
These  demurrers  were  overruled  by  the  court,  and 
from  the  judgment  overruling  these  demurrers,  the  de- 
fendant appeals,  and  assigns  as  error  the  rendition  of 
such  judgment. 

John  B.  Knox,  for  appellant. — 1.  The  counts  in  the 
complaint  which  seek  to  charge  the  appellant  with  gross 
or  willful,  wanton  or  intentional  negligence,  seems  to 
be  insufficient.  The  facts  therein  stated,  if  admitted, 
do  not  show  a  case  of  willful,  wanton  or  intentional  neg- 
ligence, as  defined  by  our  decisions. — Glass  v.  M.  &  C. 
li.  R.  Co.,  94  Ala.  581 ;  Stringer  v.  Ala.  Min.  R.  R.  Co., 
99  Ala.  397  ;  L.  <fc  .V.  R.  R.  Co.  v.  Markee,  103  Ala.  160 ; 
A.  G.  S.R.  R.  Co.  V.  Lirm,  103  Ala.  134. 

2.  The  Oxford  Lake  Line  and  electric  street  railroad 
is  not  a  street  railroad  within  the  meaning  of  section 
1145  of  the  Code  of  1886.— Code  of  1886,  §  1173. 

3.  In  Birmmgharn  Min.  R.  R.  Co.  v.  Jacobs,  92  Ala. 
187,  this  court  held,  that  a  railroad  operated  by  steam 
and  using  what  is  ordinarily  known  as  a  dummy  engine, 
was  within  the  provisions  of  the  statute  above  cited,  and 
this  decision  was  followed  and  reaffirmed  in  Ensley  Rail- 
way Co.  V.  Cheivnmg,  93  Ala.  24.  To  the  same  effect  is 
the  decisions  of  the  Supreme  Court  of  Tennessee  in 
Katzenberger  v.  Laivo,  90  Tenn.  235,  16  S.  W.  Rep.  611, 

But  in  referring  to  the  exception  in  section  1173  of 
the  Code  of  1886,  Mr.  Justice  Coleman,  who  delivered 
the  opinion  of  the  majority  of  the  court,  in  the  case  of  the 
Birmingham  Min.  R.  R.  Co.  v.  Jacobs,  supra,  says  :  "The 
only  exception  is  that  'where  it  is  clearly  otherwise  ap- 
parent from  the  context, '  and  we  should  say  a  horse  car 
is  not  expected  to  carry  a  steam  whistle  and  for  obvious 
reasons  would  be  clearly  excepted."  This  remark  is 
equally  applicable  to  electric  cars — nor  do  the  latter  have 
engineers  or  conductors  within  the  meaning  of  section 
1145.  It  would  seem  apparent  from  the  view  taken  of 
this  statute  by  the  court  in  this  case,   that  cars  operated 
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by  electricity  are  not  within  the  letter  or  the  spirit   of 
the  statute. 

In  Highland  Ave.  &  B,  i?.  R,  Co.  v,  Sampson,  91  Ala. 
560,  Mr.  Justice  Coleman,  again  speaking  for  the  court, 
says  :  ''The  court  does  not  commit  itself  to  the  further 
proposition  that  all  the  statutory  enactments  of  the  Code, 
for  the  government  and  regulation  of  railroads,  apply 
alike  to  dummy  line  railroads,  as  to  other  railroads." 

Cabthell  &  Agee,  contra. — 1.  We  submit  that  the 
several  counts  of  the  complaint  charging  simple  negli- 
gence on  the  part  of  the  appellant,  its  servants  and 
agents  are  as  full  in  the  allegations  as  are  required  by 
the  decisions  of  this  court.  General  averments  of  negli- 
gence are  sufficient. — L.  &  N.  R.  R.  Co.  v.  Markee,  103 
Ala.  160. 

2.  The  counts  in  the  complaint  which  charge  willful- 
ness or  wantonness  in  the  infliction  of  the  injury  which 
caused  the  death  of  the  appellee's  intestate  are  as  full  as 
the  rules  of  pleading  require. — Ga.  Pac.  Railway  Co.  v. 
Ross,  100  Ala,.  490]  Bit.  Mm.  R.  R.  Co.  v.  Jacobs,  92 
Ala.  187. 

3.  The  important  question  raised  by  the  demurrers 
to  the  third  count  is  whether  or  not  it  was  the  duty  of 
the  appellant  to  stop  its  train  within  one  hundred  feet 
of  the  crossing  of  its  railroad  with  the  railroad  of  the 
Oxford  Lake  Line  as  required  by  section  1145  of  the 
Code  of  1886.  The  city  court  overruled  the  demurrers 
to  the  said  count  holding  in  effect  that  sufficient  facts 
were  set  forth  in  said  count  to  show  that  the  appellant 
owed  to  the  appellee's  intestate  the  duty  to  stop  within 
one  hundred  feet  of  said  crossing  with  the  Oxford  Lake 
Line  on  which  he  was  conductor  at  the  time  of  his  death. 
We  think  that  this  question  has  been  settled  by  this 
court  and  it  is  not  longer  res  integra. — Code  of  1886, 
§§  1145,  1173,  1921;  £/r.  Min.  R.  R.  Co.  v.  Jacobs,  92 
Ala.  187 ;  Katzmberger  v.  Lawo,  90  Tenn.  233  ;  Elliott  on 
Electric  Roads,  557. 

COLEMAN,  J. — The  defendant  in  error,  as  adminis- 
tratrix, sued  to  recover  damages  for  an  unlawful  injury 
to  J.  F.  Anchors,  which  resulted  in  his  death.  Each  of 
the  ten  counts  of  the  complaint  were  demurred  to  by  the 
defendant,  and  there   were  several  grounds  of  each  of 
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the  demurrers.  The  demurrer  to  the  second,  sixth  and 
tenth  counts  raise  the  question  as  to  whether  these 
counts  charge  that  the  injury  was  willfully  inflicted,  or 
resulted  from  such  wanton  negligence  as  to  be  the 
equivalent  of  a  willful  wrong.  The  court  overruled  the 
demurrer  which  challenged  the  sufficiency  of  these 
counts  in  this  respect.  We  are  of  opinion  the  pleader 
and  the  trial  court  misapprehended  the  nature  of  a  will- 
ful injury  or  wanton  negligence  as  defined  by  this  court. 
In  the  case  of  Ga.  Pac.  Railway  Co,  v.  Lee,  92  Ala.  262,  it 
was  said  :  '* Willful  and  intentional  wrong,  a  willingness 
to  inflict  injury,  can  not  be  imputed  to  one  who  is  without 
consciousness,  from  whatever  cause,  that  his  conduct  will 
inevitably  or  probably  lead  to  wrong  and  injury."  In 
the  case  of  Birmingham  Railway  &  Electric  Company  v. 
Bowers^  110  Ala.  328,  we  said:  ''To  constitute  willful 
injury,  there  must  be  design,  purpose,  intent  to  do 
wrong  and  inflict  the  injury."  "In  wanton  negligence, 
the  party  doing  the  act,  or  failing  to  act,  is  conscious  of 
his  conduct  and,  without  having  the  intent  to  injure,  is 
conscious  from  his  knowledge  of  existing  circumstances 
and  conditions,  that  his  conduct  will  naturally  or  prob- 
ably result  in  injury."— -L.  &  N.  i?.  R.  Co,  v,  Webb,  97 
Ala.  308 ;  Stringer  v.  Ala.  Min.  R,  R,  Co.,  99  Ala.  397 ; 
R.  &  D.  R.  R,  Co,  V.  Fli/ice,  93  Ala.  149 ;  L,  &  N.  R.  R. 
Co.  V.  Richards,  100  Ala.  365. 

Apply  these  principles  to  the  10th  count  of  the  com- 
plaint. It  avers  that  ''defendant's  engineer,  Robert 
Wallace,  who  had  control  of  the  running  of  the  locomo- 
tive that  propelled  said  train,  wantonly  or  willfully 
failed  to  blow  the  whistle,  or  ring  the  bell  at  least  one- 
fourth  of  a  mile  before  reaching  the  regular  station 
or  stopping  place  at  Anniston,  and  said  engineer  wan- 
tonly or  willfully  failed  to  continue  to  ring  the  bell 
or  blow  the  whistle  at  short  intervals  until  he  had  reached 
the  said  stopping  place,  and  becaxise  of  such  willfulness 
or  wantonness,  the  said  passenger  train  of  the  defendant 
ran  into  and  against  a  passenger  car  of  the  Oxford  Lake 
Line  at  its  crossing,"  &c.  Italics  ours.  Everything 
averred  in  this  count  might  be  true,  and  yet  not  show 
that  the  purpose  of  the  defendant,  in  failing  to  ring  the 
bell  or  blow  the  whistle,  was  to  run  into  and  against  the 
passenger  car  of  the  Oxford  Lake  Line.  As  a  count  for 
willful  injury  it  is  defective.     Nor  does  the  count  aver  a 
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State  of  facts  from  which  a  knowledge  could  be  imputed 
to  defendant,  that  the  natural  and  probable  consequences 
of  his  conduct  would  result  in  a  collision.  If  the  count 
had  averred  that  defendant  willfully  failed  or  refused  to 
blow  the  whistle  or  ring  the  bell  with  the  intent  to  com- 
mit the  injury,  or  willfully  refused  to  ring  the  bell,  hav- 
ing a  knowledge,  that  probably  the  Oxford  Lake  train 
at  the  time  was  at  the  crossing,  and  the  natural  or  prob- 
able result  of  the  willful  omission  would  be  to  collide, 
the  count  would  have  been  suflScient.  It  may  be  true 
that  the  injury  resulted,  "  because  of  such  willfulness  " 
in  failing  to  ring  the  bell,  '*  or  by  reason  of  such  speed" 
as  averred  in  the  sixth  count,  or  "whereby ''  as  averred 
in  the  second  count,  and  yet  the  result  may  not  have 
been  within  the  design  or  purpose  of  the  engineer  of  the 
defendant,  nor  done  or  omitted  under  such  circumstances 
and  conditions,  which  would  charge  him  with  a  knowl- 
edge that  the  natural  or  probable  consequences  of  his 
conduct  would  be  to  inflict  injury.  We  would  call  atten- 
tion to  the  use  of  the  word  "reckless"  in  the  second 
count.  In  the  case  of  the  K.  C,  M.  &  B,  R,  R.  Co.  v. 
Crocker^  95  Ala.  412,  433,  we  considered  and  declared 
the  distinction  between  the  words  "  willful  "  and  "reck- 
less," and  in  the  case  of  Stringer  v,  Ala,  Min.  R.  R.  Co., 
99  Ala.  397,  we  declared  that  theVords  "gross,"  "reck- 
less "  per  se,  "  when  applied  to  negligence,  have  no  legal 
significance  which  import  other  than  simple  negligence 
or  a  want  of  due  care."  The  use  of  the  word  "reckless" 
in  connection  with  averments  of  facts  to  which  it  refers 
and  explains,  may  imply  more  than  mere  heedlessness 
or  negligence.  The  4th  count  charges,  that  Robert  Wal- 
lace "  negligently  *  *  *  permitted  and  suffered  the 
said  locomotive  and  train  to  run  into  and  against  a  pas- 
senger car."  This  averment  is  sufficient  as  a  count  for 
simple  negligence.  The  legal  effect  would  not  be  differ- 
ent, if  the  word  "  recklessly  "  had  been  substituted  for 
the  word  "negligently"  in  this  count. — Ala.  Gr.  So.  R. 
R.  Co.  V,  Hall,  105  Ala.  599. 

Construing  the  6th  count,  our  opinion  is,  the  latter 
clause  gives  meaning  and  controls  the  preceding  aver- 
ments, and  construed  as  a  whole  charges  no  more  than 
that  the  death  of  plaintiff's  intestate  resulted  '*by  reason 
of"  the  willful  running  of  said  train  at  a  high  rate  of 
speed,  but  does  not  aver,  that  the  intention  or  purpose 
Vol..  114. 
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in  running  the  tr«iin  was  to  inflict  the  injury,  nor  does  it 
aver  facts  which  show  that  defendant  knew  that  the 
probable  result  of  such  conduct  would  be  to  inflict  in- 
jury.— Hall  Case,  supra.  The  demurrer  to  the  6th  and 
10th  counts  should  have  been  sustained.  The  second 
count  charges  that  the  defendant  ''willfully  caused  the 
locomotive  and  train  to  run  into  and  against  a  passenger 
car/'  Ac.  A  similar  averment,  was  held  sufficient  to 
show  a  willful  injury  in  the  case  of  Birmingham  Min.  R. 
R,  V.  Jacobs,  92  Ala.  187.  It  may  be  that  this  count  is 
objectionable  in  that  it  unites  averments  of  simple  neg- . 
ligence  with  averments  showing  a  willful  injury,  but  no 
objection  was  raised  on  this  account,  and  the  demurrer 
to  it  was  properly  overruled. — L.  &  N,  R.  R.  Co.  v.  Mar- 
kee,  103  Ala.  160. 

Section  1145  of  the  Code  of  1886  provides  as  follows  : 
"  When  the  tracks  of  two  railroads  cross  each  other,  en- 
gineers and  conductors  must  cause  the  trains  of  which 
they  are  in  charge  to  come  to  a  full  stop  within  one  hun- 
dred feet  of  such  crossing,  and  not  proceed  until  they 
know  the  way  to  be  clear ;  the  train  on  the  railroad  hav- 
ing the  older  right  of  way  being  entitled  to  cross  first." 
The  demurrer  raises  the  question  as  to  whether  "the 
railroad  of  the  Oxford  Lake  Line,  an  electric  railroad 
running  from  Anniston  to  a  point  beyond  the  corporate 
limits  of  the  city,  upon  which  the  plaintiff's  intestate 
was  conductor,"  is  a  railroad  within  the  meaning  of  said 
section  1145. 

In  the  case  of  the  Birmingham  Min,  R.  R.  Co.  v.  Jacobs, 
92  Ala.  199,  we  had  occasion  to  consider  sections  1145 
and  1173..  The  question  in  that  case  was,  whether  rail- 
roads using  dummy  engines  and  operated  beyond  city 
limits  are  subject  to  these  provisions.  After  careful  de- 
liberation, this  court  reached  the  conclusion  that  railroad 
corporations  organized  under  and  by  virtue  of  sections 
1918  and  1921  of  the  Code  of  1886,  as  amended  by  act  of 
February  25th,  1887,  (Acts,  1886-87,  p.  144),  were  not 
strictly  street  railways,  as  contemplated  in  the  statute 
providing  for  the  organization  and  operation  of  street 
railroads,  (sections  1603-1612  of  the  Code  of  1886),  and 
that  railroads  organized  under  the  act  of  February  25th, 
supra,  using  dummy  engines,  were  subject  to  said  statu- 
tory provisions.  The  question  now  is,  whether  a  rail- 
road upon  which  electricity  is  used  as  the  moving  power, 


Digitized  by  VjOOQ IC 


502  SUPKEME  COURT  [Nov.  Term. 

[Oorry,  Adm'r.  v.  Jones  et  al.] 

is  a  railroad  within  the  provisions  of  tlie  statute.  The 
statute  itself  makes  no  distinction,  and  in  considering 
the  purposes  intended  in  the  adoption  of  these  regula- 
tions, we  are  unable  to  see  any  good  reason  why  persons 
travelling  upon  electric  cars  are  not  entitled  to  the  same 
protection  as  those  travelling  upon  cars  propelled  by 
steam.  Public  necessities  even  within  city  limits  demand 
increased  facilities  for  travel  over  the  horse  car,  and  many 
decisions  of  courts  applicable  to  street  railways  operated 
by  horses,  could  not  be  applied  without  manifest  injus- 
tice to  trains  operated  by  steam  or  electricity.  The 
speed,  economy  and  convenience  afforded  by  electricity 
commend  its  use  even  for  commercial  purposes  as  well 
as  travel,  as  superior  in  some  respects  to  any  other  motive 
power  thus  far  applied.  A  railroad  within  the  provis- 
ions of  jthe  statute,  does  not  cease  to  be  such  railroad, 
because  it  may  discontinue  the  use  of  steam,  and  sub- 
stitute that  of  electricity.  The  change  in  the  motor 
power  may  relieve  it  from  some  provisions  of  the  statute, 
but  those  which  are  needful  for  the  protection  of  life  and 
property  continue  in  force. — Jacobs^  Case,  supra ^  and 
authorities  cited  ;  Birmingham  Railway  &  Electric  Co.  v. 
Baylor,  101  Ala.  498. 
Reversed  and  remanded. 


Corry,  Adinr.  v.  Jones,  et  al. 

Bill  in  Equity  to  be  subrogated  to  a  Vendor^ s^  T/ien, 

1.  Estoppel ;  husband  and  wife ;  vendor* s  lien. — The  mere  fact  that  a 
wife,  who  sells  land  belonging  to  her  separate  estate,  allows  a  note 
for  the  purchase  money  to  be  made  payable  in  the  alternative  to  her 
husband  or  hei-self,  and  permits  her  husband  to  have  the  custody 
thereof,  does  not  estop  her  to  assert  her  title  to  and  ownership  of  the 
note  as  against  her  husband's  creditors,  who  garnished  and  obtained 
judgment  against  the  maker  of  the  note  as  the  husband's  debtor,  and 
who  are  seeking  to  be  subrogated  to  their  said  debtor's  alleged  ven- 
dor's lien ;  and  neither  does  such  fact  nor  the  garnishment  proceed- 
ing in  any  way  destroy  or  affect  the  wife's  right  to  have  enforced  her 
vendor's  lien  for  the  unpaid  purchase  money  evidenced  by  said  note. 
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Appeal  from  the  Chancery  Court  of  Walker. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  by  the  appellees  against 
the  appellant.  The  facts  of  the  case  are  suflBciently 
stated  in  the  opinion.  The  appeal  is  prosecuted  frona  a 
decree  establishing  a  vendor's  lien  in  favor  of  the  com- 
plainants, and  the  rendition  of  this  decree  is  assigned 
as  error. 

W.  H.  Smith  and  G.  M.  Masterson,  for  appellant. 
!•  "Husband  and  wife  having  made  a  sale  and  con- 
veyance of  the  wife's  real  estate,  a  part  of  her  separate 
estate,  and  the  purchaser  giving  a  note  for  the  purchase 
money  payable  to  the  husband,  such  note  becomes  her 
separate  estate.'' — Sampley  v,  Watson,  43  Ala.  377.  A 
resulting  trust  would  be  created  in  such  a  note,  or  judg- 
ment founded  on  the  note. — Farmers,  &c.  Bank  v.  King, 
98  Amer.  Dec.  215;  Story's  Eq.,  §  1259;  10  Amer.  & 
Eng.  Encyc.  of  Law,  14.  Such  trust  would  prevail  over 
garnishment  process. — Farmers,  &c.  Bank  v.  King, 
98  Amer.  Dec.  215. 

2.  D.  W.  Corry,  administrator  of  I.  E.  Davis,  can 
recover  on  the  note  of  the  Lockhart  Coal  Co.  The  judg- 
ment in  garnishment,  being  in  her  lifetime,  to  have 
barred  her  and  her  administrator,  she  would  have  to 
have  been  made  a  party  thereto. — Code  of  1886,  §  2984  ; 
Rood  on  Garnishment,  206  ;  Town  of  Woodlawnv.  Purvis, 
108  Ala.  511. 

Appling  &  McGuire,  contra. — 1.  By  the  garnish- 
ment proceeding,  Jones  acquired  a  lien  on  the  debt 
which  O'Brien  and  McLaughlin  owed  to  Wiley  Davis, 
viz.,  the  $92  purchase  money  debt. — Code  of  1886,  §  2957. 
The  judgment  in  garnishment  created  in  Jones'  favor  a 
specific  lien  on  the  debt  which  the  garnishees  owed  to 
Wiley  Davis,  the  judgment  debtor.  It  is,  in  fact,  a 
legal  transfer  of  said  debt. — Cothell  v,  Varnum,  5  Ala. 
229;  7  Lawson's  R.  R.  &  Pr.,  5572  and  note;  and  p. 
5618  ;  Drake  on  Attachment,  §  453. 

''When  the  debt  for  which  the  garnishee  is  charged 
is  secured  to  the  defendant  in  any  manner,  the 
garnishment  transfers  the  security  to  the  plaintiff,  who 
may  enforce  payment  of  the  garnishment  judgment  by 
foreclosing  this  security." — Rood  on  Garnishments,  127  ; 
WhiU  V.  Simpson,  107  Ala,  386, 
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The  uote  was,  by  Mrs.  Davis'  consent,  made  payable 
to  him  or  her  in  the  alternative,  and  the  others  to  him 
and  her  jointly,  and  surely  this  must  have  had  its  signi- 
ficance, and  she  is  estopped,  to  deny  the  legal  conse- 
quences of  her  acts,  especially  as  against  a  boiia  fide 
judgment  creditor  or  garnishing  creditor. — 2  Herman 
on  Estoppel,  951,  1104,  1111,  1113 ;  3  Brick.  Dig.,  449, 
§§  47,  48. 

HEAD,  J. — Mrs.  I.  E.  Davis,  being  the  owner  of  cer- 
tain lands  as  her  statutory  separate  estate,  she  and  her 
husband,  Wiley  Davis,  sold  and  conveyed  the  same,  by 
deed,  to  Pat  O'Brien  and  H.  L.  McLaughlin,  and  took 
from  them  sundry  notes  for  the  purchase  money.  One 
of  these  notes  was  for  $92,  and  was  made  payable  to 
''Wiley  Davis  or  I.  E.  Davis."  After  the  maturity  of 
this  note,  the  appellee,  Jones  (or  rather  a  partnership 
of  which  he  was  a  member,  and  to  whose  rights  he  has 
succeeded),  who  obtained  a  judgment  against  Wiley 
Davis,  sued  out  a  writ  of  garnishment  thereon  against 
O'Brien  and  McLaughlin,  and  the  garnishees  answered, 
admitting  indebtedness  to  said  Wiley  Davis  in  the 
amount  of,  and  as  shown  by,  said  note  of  $92,  with  in- 
terest. Judgment  was  rendered  against  them  on  their 
answer,  and  the  appellee,  Jones,  is,  in  this  proceeding, 
seeking  to  be  subrogated  to  the  alleged  vendor's  lien  of 
Wiley  Davis,  on  the  said  lands,  against  the  purchasers 
thereof.  The  administrator  of  Mrs.  I.  E.  Davis,  now 
deceased,  is  before  the  court  contending  that  Wiley 
Davis  had  no  interest  in  the  land,  nor  the  purchase 
money  note,  hence  no  vendor's  lien ;  but  that  the 
amount  due  for  the  purchase  money  belonged  to  his  in- 
testate, who  was  the  sole  and  exclusive  owner  of  the 
land,  and  this  is  the  only  issue  which  the  record  now 
presents. 

There  is  no  pretense  that  Wiley  Davis  had  any 
interest  whatever  in  the  land,  or  the  note  given  for  the 
purchase  money.  At  the  time  of  the  garnishment  pro- 
ceedings, the  amount  owing  for  purchase  money  was  the 
separate  estate  of  Mrs.  Davis,  under  the  married  wo- 
man's law  of  1887,  and  the  only  contention  of  the  appellee, 
as  we  understand  it,  is  that  Mrs.  Davis  was  estopped  to 
deny  that  Wiley  Davis  was  the  owner  of  the  debt  and  of 
the  land  on  which  the  lien  of  a  vendor  operated,  because 
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she  suffered  the  note  to  be  made  payable  in  the  alterna- 
tive, either  to  said  Wiley  Davis  or  herself,  and  suffered 
him  to  have  custody  of  it.  Whether  he  had  custody  or 
possession  of  it  prior  to  the  garnishment  proceedings,  if 
of  any  importance,  really  does  not  appear: 

We  cannot  see  a  single  element  of  estoppel  growing 
out  of  these  facts.  The  said  note  and  the  dealings  in 
reference  to  it  brought  to  light  by  this  record,  were,  in 
no  sense,  governed  by  the  commercial  law,  and  no  claim 
is.  set  up  by  the  appellee  as  being  a  bona  fide  purchaser 
for  value,  without  notice,  by  reason  of  any  principle  of 
the  commercial  law. 

So,  the  appellee's  case  is,  simply,  that  although,  in 
fact,  the  land  belonged  to  Mrs.  Davis,  and  the  purchase 
money  belonged  to  her,  and  her  husband,  Wiley  Davis, 
had  no  interest  whatever  in  either,  yet  the  fact  that  she 
suffered  the  note  to  be  made  payable  to  either  him  or 
her,  estopped  her  to  show  her  ownership  when  his 
creditors  come  and  seek  to  subject  the  demand  to  his 
indebtedness.  On  the  same  principle,  it  would  seem 
that  Wiley  Davis  would  be  likewise  estopped  if  a  creditor 
of  Mrs.  Davis  had  sought  to  reach  the  indebtedness. 

It  is  not  pretended  that  Mrs.  Davis  did  any  act  to 
induce  the  issuance  of  the  garnishment,  or  knew  any- 
thing about  it.  She  was  no  party  to  it,  in  any  way,  and 
no  estoppel  whatever  rested  on  her. 

The  decree  of  the  chancellor,  in  so  far  as  relief  was 
granted  to  appellee,  J.  B.  Jones,  will  be  reversed  and 
annulled,  and  a  decree  will  be  here  rendered  dismissing 
his  bill  and  taxing  him  with  all  the  cost  incurred  thereon. 
He  will  also  be  taxed  with  all  the  costs  of  the  appeal  in 
this  court  and  the  chancery  court. 

It  will  be  further  decreed  that  unless  the  entire  pur- 
chase money  for  said  lands  remaining  unpaid,  as  ascer- 
tained by  the  chancellor's  decree,  together  with  interest 
accrued  thereon  since  the  rendition  of  said  decree,  and 
all  the  cost  of  the  cause  not  taxed  aginst  said  J.  B.  Jones, 
as  above  directed,  shall  be  paid  by  the  complainant  in  the 
original  bill,  the  Lockhart  Coal  Co.,  (the  said  purchase 
money  to  be  paid  to  D.  W.  Corry,  as  administrator  of 
said  I.  E.  Davis,  deceased,  or  to  the  register  for  his  use, 
and  the  costs  to  be  paid  to  the  register)  within  thirty 
days  from  the  date  of  this  decree,  the  register  will  pro- 
ceed to  sell  the  said  lands,  or  so  much  thereof  as  may  be 
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necessary,  in  the  manner  directed  by  the  chancellor's 
decree,  and  from  the  proceeds  thereof  pay  the  purchase 
money  and  costs,  the  balance,  if  any  remaining,  to  be 
paid  to  the  said  Lockhart  Coal  Co.  In  the  event  the 
proceeds  of  such  sale  be  insufficient  to  pay  the  said  debt 
and  costs,  the  chancery  court  will  render  a  personal 
decree  against  the  said  Lockhart  Coal  Co.,  in  favor  of 
said  Corry  as  administrator  for  the  residue. 
Reversed,  rendered  and  remanded. 


Warren  &  Co.  v.  Hunt,  et  al. 

I~-^'         Bill  in  Equity  to  set  aside  a  Judgment  by  Confession  for 
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1%   456  1.  Bill  to  f^et  aside  a  judgment  by  confession;  sufficiency  of  averment  to 

impart  equity. — In  a  bill  by  a  creditor  to  have  set  aside  as  fraudulent 
a  judgment  confessed  by  his  debtor  to  another  creditor,  the  aver- 
ment that  the  judgment  was  confessed  with  the  intent  to  hinder, 
delay  or  defraud  complainant  and  other  creditors  is  a  mere  conclusion 
of  the  pleader,  aad  is  insufficient  to  impart  equity  to  the  bill,  without 
a  statement  of  substantial  facts  from  which  the  alleged  covinous  in- 
tent can  be  inferred. 

2.  Judgment  by  confession ;  not  fraudulent  when  obtained  on  bona  fide 
debt, — The  fact  that  a  creditor  holding  a  bona  fide  bebt,  without  know- 
ledge of  his  debtor's  insolvency,  obtained  a  confession  of  judgment  for 
the  amount  of  said  bebt,  does  not  of  itself  raise  a  presumption  of  a 
fraudulent  collusion  for  the  hinderance  or  delay  of  other  creditors, 
and  is  not  evidence  .of  an  intent  on  the  part  of  the  plaintiff  in  such 
judgment  to  hinder,  delay  or  defraud  other  creditors ;  and  a  bill  seek- 
ing to  set  aside  as  fraudulent  such  confession  of  judgment,  which  does 
not  challenge  the  bona  fides  of  the  debt,  and  fails  to  show  that  the 
judgment  creditor  ha&  notice  of  the  debtor's  insolvency,  is  without 
equity. 

3.  iSame  ;  circumstances  attending  the  confession  ;when  not  showing  fraud. 
The  fact  that  a  judgment  in  a  civil  case  was  confessed  during  the 
criminal  week  of  the  court,  that  the  case  had  not  been  previously 
docketed,  and  as  soon  as  docketed  on  the  civil  docket  the  defendant 
appeared,  waived  time  and  service  and  confessed  the  said  judgment, 
without  having  the  docket  sounded  or  the  case  called  in  open  court, 
while  evidence  perhaps  of  the  debtor's  willingness  to  prefer  that  par- 
ticular creditor  and  constituting  some  indicia  of  fraud,  are  not  suffici- 
ent evidence  of  a  covinous  intent  to  stamp  the  confession  and  rendition 
of  judgment  thereon  fraudulent. 


Digitized  by  VjOOQ IC 


18W.1  OF  ALABAMA.  607 

[Warren  &  Oo.  v.  Hunt  etal.] 

Appeal  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  Jbrb  N.  Williams. 

The  facts  in  the  case  are  sufficiently  stated  in  the 
opinion. 

G.  L.  Comer  and  Alston  &  Peach,  for  appellants, 
cited  Code  of  1886,  §§  1735,  3544;  Cartwright  v.  Bam- 
burger,  90  Ala.  405;   Com.er  v.  Heidlehach,  109  Ala.  220. 

A.  A.  Evans,  contra. — The  chancellor  did  not  err  in 
overruling  the  motion  of  the  complainant.  The  bill  is 
defective  and  without  equity.  1st.  There  are  no  allega- 
tions in  the  bill  which  tend  to  show,  or,  if  proved,  would 
warrant  the  court  in  concluding,  that  any  property  had 
been  fraudulently  transferred,  or  attempted  to  be  fraudu- 
lently transferred.  2d.  That  with  the  exception  of  the 
statement  of  mere  conclusions  there  is  not  shown  any 
fraudulent  intent  of  which  the  creditors  can  complain. 
The  right  of  the  debtor  to  confess  judgment  in  favor  of  a 
creditor  for  an  amount  justly  due  him,  can  not  be  denied, 
where  the  purpose  of  the  judgment  is  for  the  collection 
of  a,  bona  fide  debt.  3d.  There  is  no  allegation  in  said 
bill  that  Cordeman  knew  of  Hunt's  insolvent  condition, 
nor  of  any  fact  that  would,  in  law,  have  put  him  on 
notice  of  such  insolvency ;  nor  can  any  such  inference 
be  drawn  from  the  allegations  of  the  bill  itself.  4th .  The 
bill  fails  to  deny,  in  any  way,  the  bon-a  fides  of  the  debt 
upon  which  said  judgment  is  based.  5th.  The  fact  that 
the  judgment  was  confessed  at  the  criminal  week  of  the 
court  can  not  have  any  effect  to  give  the  bill  equity. 
Counsel  cited  sections  1735  and  3544  of  the  Code  of  1886, 
and  as  sustaining  the  above  propositions,  also  cited  the 
cases  of  Meyer  v.  Sulzbacher,  76  Ala.  128  ;  Bell  v.  Goetter, 
Weil&  Co.,  106  Ala.  473. 

McCLELLAN,  J.— This  bill  is  filed  by  Warren  &  Co. 
and  others,  as  simple  contract  creditors  of  L.  A.  Hunt, 
against  said  Hunt  and  F.  M.  Cordeman.  The  bill 
alleges  the  following  facts  :  Complainants'  debts  were 
in  existance  and,  in  large  part,  were  due  and  payable  on 
or  before  November  16,  1896.  Hunt  was,  at  that  time, 
and  for  long  prior  thereto  had  been,  insolvent.  On  the 
date  named,  which  was  Monday  of  the  second  criminal 


Digitized  by  VjOOQ IC 


508  SUPREME  COURT  [Nov.  Term. 

[WaiTen  A  Go.  v.  Hunt  et  al.] 

week  of  the  circuit  court  of  Barbour  county,  where  both 
Hunt  and  Cordenian  resided,  the  latter  procured  a 
judgment  by  confession  against  said  Hunt  in  said  court 
for  the  sum  of  $5,186.65,  the  entry  reciting  :  "This  day 
came  the  plaintiff  by  attorney,  and  the  defendant  also 
came  in  his  own  proper  person,  waives  time  and  accepts 
service  of  said  summons  and  complaint  in  this  cause, 
and  confesses  judgment  in  favor  of  the  plaintiff  in  the 
sum,''  &c.  &c.  Neither  the  clerk  nor  any  other  officer 
of  the  court  ever  knew  or  heard  anything  about  Corde- 
man's  suit  until  the  complaint  was  on  that  day  presen- 
ted to  the  clerk  to  be  docketed  on  the  civil  docket.  As 
soon  as  the  cause  was  docketed,  Cordeman's  attorney- 
presented  the  docket  to  the  presiding  judge  for  the  entry 
therein  of  a  judgment  by  confession,  and  such  judgment 
was  then  entered,  without  sounding  the  docket  or  having 
the  case  called  in  open  court,  upon  the  statement  of 
Cordeman's  attorney,  '*said  Hunt  being  near  at  hand 
for  that  purpose."  Execution  issued,  November  23, 
1896,  upon  said  judgment  and  was  then  placed  in  the 
hands  of  the  sheriff;  and  on  the  following  day  said  Cor- 
deman  caused  the  sheriff  to  levy  the  same  on  all  the 
goods,  wares,  merchandise,  furniture  and  fixtures  of 
the  said  Hunt  in  the  store  occupied  by  him  in  the  town 
of  Clio,  also  upon  a  certain  horse  and  buggy  and  a  piano, 
and  upon  all  the  real  estate  of  said  Hunt  except  his 
homestead.  At  the  time  of  bill  filed,  December  3,  1896, 
the  sheriff  had  advertised  all  the  personalty  for  sale  on 
December  8,  1896,  and  the  realty  on  January  4,  1897. 
In  addition  to  the  foregoing,  the  bill  contains  the  follow- 
ing averments  :  ''That  said  judgment  was  suffered  by 
said  Hunt  to  be  rendered  against  him  for  the  purpose 
and  with  the  intent  of  hindering,  delaying  or  defrauding 
complainants  and  other  creditors  of  said  Hunt,  and  that 
the  intent  of  the  parties  to  said  judgment  at  the  time 
the  same  was  rendered  was  to  give  a  preference  and 
prior  lien  upon  all  the  property  of  said  Hunt  as  against 
complainants  and  all  the  other  creditors  of  said  Hunt, 
and  that  this  intent  was  to  be  effected  through  the 
means  of  said  judgment  and  execution  issued  thereon  in 
favor  of  said  Cordeman,  and  by  which  said  Corderaan 
was  to  secure  a  fraudulent  transfer  of  said  Hunt's  prop- 
erty to  him  as  plaintiff  in  said  judgment  and  execution." 
Among  other  prayer  "not  deemed  necessary  to  be  set 
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out"  in  the  abstract,  the  bill  prayed  for  an  injunction  of 
the  impending  sales,  and  for  a  receiver  to  take  posses- 
sion of  the  property  levied  on.  The  chancellor,  having 
before  him  at  the  hearing  of  motions  for  injunction  and 
receiver,  the  bill,  which  was  properly  sworn  to  by  the 
complainants,  and  an  affidavit  of  the  respondent  Corde- 
man,  overruled  and  denied  said  motions ;  and,  from  his 
decree  in  that  behalf,  this  appeal  is  prosecuted. 

The  affidavit  of  Cordeman,  above  referred  to,  if  proper 
to  be  considered  at  all  in  such  a  case  as  this  on  motions 
for  injunction  and  receiver,  which  probably  it  is  not,  is 
insufficient  to  overturn  any  of  the  averments  of  the  veri- 
fied bill,  which  it  undertakes  to  controvert ;  and  we 
shall  leave  it  out  of  view. 

The  fate  of  the  present  appeal  turns,  therefore,  upon 
the  inquiry  whether  the  bill  contains  equity ;  whether 
its  averments,  if  proved,  would  authorize  a  decree  set- 
ting aside  as  fraudulent  the  judgment  which  Hunt  con- 
fessed to  Cordeman,  and  subjecting  the  property  now 
under  levy  of  execution  to  the  payment  of  complainants' 
debts.  And  to  that  inquiry  we  will  address  ourselves. 
At  the  outset,  it  is  to  be  observed  that  the  averment  of 
the  bill  to  the  effect  that  the  judgment  was  confessed 
and  taken  with  the  intent  and  for  the  purpose  on  the 
part  of  both  Hunt  and  Cordeman  to  hinder,  or  delay,  or 
defraud  complainants  and  other  creditors  of  Hunt,  in 
and  of  itself  amounts  to  nothing  in  the  way  of  impart- 
ing equity  to  a  bill  which  is  wanting  in  the  statement  of 
substantial  facts  themselves  affording  an  inference  of 
the  existence  of  the  alleged  covinous  intent. — Coal  City 
Coal  iSc  Coke  Co.  v.  Hazard  Ponder  Co.,  108  Ala.  218,  222. 

What  are  the  substantive  facts  laid  in  the  bill?  It  is, 
in  the  first  place,  averred  that  Hunt  was  and  had  long 
been  insolvent.  But  it  is  not  averred  that  Cordeman 
had  knowledge  or  notice  of  such  insolvency.  Then  there 
is  the  averment  that  Hunt  confessed  the  judgment  to 
Cordeman.  If  Cordeman's  debt  was  real  and  not  simu- 
lated, the  fact  of  confession  of  judgment  for  the  amount 
of  it  standing  alone  raises  no  presumption  of  fraudulent 
collusion  for  the  unlawful  hindrance  or  delay  of  other 
creditors.  The  bona  fidea  of  Cordeman 's  debt  to  the 
amount  of  the  judgment  is  not  at  all  challenged.  He, 
therefore,  had  a  perfect  right  to  bring  Hunt  before  the 
court  by  summons  and  have  him  there  adjudged  to  pay 
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it.  Summons  and  time  for  pleading  are  for  the  benefit 
of  the  defendant,  and  he  may  waive  them  without  vio- 
lence to  any  obligation  to  or  right  of  other  creditors. 
That  he  does  so  is,  of  course,  evidence  of  his  willingness 
for  the  particular  creditor  to  secure  a  preference  against 
his  property  in  the  payment  of  his  claim.  But  it  is  not 
evidence  in  itself  that  the  creditor  in  taking  the  confes- 
sion had  in  mind  any  other  purpose  than  to  collect  his 
own  debt,  and  surely  is  not  evidence  of  an  intent  on  the 
part  of  the  plaintiff  in  such  judgment  to  hinder,  delay 
or  defraud  other  creditors,  when  he  had  neither  knowl- 
edge nor  notice  of  the  debtor's  insolvency.  Nor,  in  our 
opinion,  were  the  circumstances  attending  the  docketing 
of  the  cause,  and  the  confession  and  entry  of  judgment 
sufficient  evidence  of  convinous  intent  to  stamp  the  con- 
fession and  rendition  of  judgment  thereon  as  fraudu- 
lent. All  that  is  essential  to  a  judgment  by  confession 
is  that  tlie  case  shall  be  upon  the  docket  and  the  de- 
fendant shall  appear  in  court,  waive  service  and  time 
for  pleading  and  consent  to  the  rendition  of  judgment. 
There  is  no  necessity  to  advise  the  clerk  or  other  officer 
of  the  court  of  the  proceeding  until  the  cause  is  sought  to 
be  docketed.  Being  upon  the  docket  and  plain tiflf  and 
defendant  being  present  before  the  judge,  there  is  no 
occasion  for  heralding  the  fact  that  there  is  such  a  case 
on  the  docket,  or  that  a  judgment  is  about  to  be  entered 
in  it  by  sounding  the  docket  or  calling  the  case.  All 
that  is  intended  to  be  accomplished  by  calling  a  case 
ordinarily  is  to  invite  the  attention  of  the  parties  to  it 
with  a  view  to  judicial  action  upon  it ;  and  all  this  is  a 
fact  accomplished  without  sounding  the  cause  when  the 
parties  are  immediately  before  the  court  intent  upon  and 
asking  and  consenting  to  the  rendition  of  judgment. 
Moreover,  no  degree  of  publicity  at  the  moment  of  ac- 
tion could  subserve  any  possible  end,  where  the  parties 
themselves  are  present  and  alive  to  what  is  transpiring, 
since  nobody  else  could  be  heard  to  raise  any  objection 
or  make  any  suggestion  in  the  premises.  And,  so  it  is 
obviously  immaterial  whether  such  judgment  is  sought 
and  rendered  during  one  week  or  another  of  the  court, 
during  the  "civil  week"  or  the  ''criminal  week."  And 
if  all  these  attending  circumstances  were  conceded  to 
bear  an  aspect  of  surreptition  in  the  particular  case  and 
consequently  to  constitute  some  indicia  of  covinous  in- 
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tent,  yet,  associated  alone  with  the  fact  of  judgment 
confessed,  and  there  being,  as  in  this  case,  no  other  fact 
averred  tending  to  show  fraud,  they  would  not.  if  fully 
proved,  justify  the  court  in  reaching  the  conclusion  that 
the  parties  to  the  judgment  were  actuated  by  the  intent 
to  hinder,  delay  or  defraud  the  other  creditors  of  the 
defendant  in  judgment. 

The  cases  of  Cartwrightv,  Bainberger,  Bloom  &  Co.,  90 
Ala.  406,  and  Coiner  v.  Heidelbach,  109  Ala.  220,  are 
readily  distinguishable  from  the  case  at  bar.  In  each 
of  them  the  bill  averred  facts  from  which  the  intent  to 
hinder,  delay  and  defraud  creditors  was  a  natural  and 
necessary  conclusion,  apart  from  the  further  averments 
in  terms  that  such  intent  existed  and  tainted  the  attach- 
ment proceedings. 

The  present  bill,  we  therefore  conclude,  is  without 
equity;  and  the  chancellor  properly  overruled  com- 
plainants' motions  for  injunction  and  receiver. 

Affirmed. 


Seals  V.  Carroll/?*  al. 

Action  of  Trespass  against  Sheriff  for    Wrongful  Levy  of 

Execution, 

1.  Estoppel;  when  not  shotvn  by  statement  made  to  officer  levying  exe- 
cution.— ^A  declaration  or  act  retracted  before  it  is  acted  upon  does 
not  raise  estoppel :  and  the  fact  that  a  defendant  in  a  certain  execu- 
tion stated  to  the  sheriff  about  to  levy  the  writ  that  he  had  no  prop- 
erty upon  which  he  could  make  the  levy,  does  not  estop  such  defend- 
ant from  asserting  his  ownership  to  property  which  was  levied  upon 
under  an  execution  issued  on  a  judgment  against  his  wife,  both  he 
and  his  wife  telling  the  sheriff  at  the  time  of  the  levy  that  the  prop- 
erty levied  upon  did  not  belong  to  the  wife  but  to  him ;  and  in  an  ac- 
tion of  trespass  by  such  person  against  the  sheriff  for  said  wrongful 
levy  under  the  second  execution,  the  sheriff  can  not  avail  himself  of 
the  former  declaration  made  by  the  plaintiff,  disclaiming  ownership 
of  property,  as  constituting  an  estoppel  in  the  action  of  trespass  to 
the  assertion  of  title  to  the  property  levied  on. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  J.  W.  Foster. 

This  was  an  action  brought  by  the  appellant,  John  M, 
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Seals,  against  the  appellees,  M.  W.  Carroll,  sheriff  and 
his  bondsmen,  for  levying  upon  and  selling  plaintiff's 
property  under  an  execution  issued  in  favor  of  Magoyern 
&  Co.  against  L.  J.  Seals,  wife  of  the  plaintiff.  The 
facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  court  at 
the  request  of  the  defendant,  gave  among  others,  the 
following  written  charge  :  *'If  the  jury  is  reasonably 
satisfied  from  the  evidence  that  J.  M.  Seals  told  Fate 
Carroll  at  the  store,  on  the  morning  of  the  day  that  the 
levy  was  made,  that  the  property  there  was  not  his,  or 
that  he  had  no  property,  and  that  Carroll  acting  upon 
what  Seals  had  told  him  instructed  Ike  Parks  to  go  and 
make  a  levy  on  the  goods  under  this  execution  against 
L.  J.  Seals,  then  the  jury  should  find  for  the  defendant 
in  this  case,  although  the  su^ar  may  have  been  the 
propert}^  of  J.  M.  Seals."  There  were  charges  asked 
by  the  plaintiff  which  were  refused  by  the  court,  and 
also  other  charges  which  were*  given  at  the  request  of 
the  defendants.  To  each  of  these  rulings  the  plaintiff 
separately  excepted ;  but  it  is  unnecessary  to  set  out 
these  charges  in  detail. 

There  were  verdict  and  judgment  for  the  defendants. 
The  plaintiff  appeals,  and  assigns  as  error  the  giving  of 
the  charges  requested  by  the  defendants,  and  the  refusal 
to  give  the  charges  asked  by  the  plaintiff. 

Hubbard,  Wilkerson  &  Hubbard,  for  appellant. 

Parks  &  Harmon,  contra. — The  facts  of  the  case  show 
that  plaintiff  was  estopped  from  asserting  title  to  the 
property  levied  upon. — Hendrickii  v.  Kelly,  64  Ala.  388  ; 
lowers  V,  Harris,  68  Ala.  409;  Prickett  v,  Sibert,  75 
Ala.  315. 

HEAD,  J. — The  material  facts  that  the  evidence,  if 
believed,  duly  established,  are  that  the  sheriff  of  Pike 
county,  by  his  chief  deputy,  presented  to  the  plaintiff, 
John  M.  Seals,  at  his  store  in  Troy,  an  execution  issued 
against  him  in  favor  of  Hall  &  Farley,  and  asked  for 
payment  or  for  property  upon  which  to  levy.  The  plain- 
tiff replied  in  substance  that  he  had  no  money  where- 
with to  pay,  and  that  he  had  nothing  there  or  elsewhere 
on  which  to  give  him  a  levy. 
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The  deputy  went  back  to  the  sheriff's  ofl5ce,  procured 
another  execution  then  in  the  sheriff's  hands  in  favor  of 
Magovern  &  Co.  against  L.  J.  Seals,  the  plaintiff's  wife, 
for  a  small  amount  and  gave  it  to  one  Parks,  another 
duly  authorized  deputy,  with  instructions  to  go  down  to 
the  store  and  levy  it.  During  the  morning  and  after  the 
foregoing  conversation  between  the  plaintiff  and  the 
chief  deputy,  said  Parks  went  to  the  plaintiff's  store  and 
levied  the  execution,  running  against  L.  J.  Seals,  upon 
two  barrels  of  sugar,  belonging  to  the  plaintiff,  which 
had  a  short  time  before  been  received,  marked  with  his 
uame.  Before  Parks  levied  the  writ  on  the  barrels  of 
sugar,  the  plaintiff  told  him  that  they  were  not  the 
property  of  L.  J.  Seals  but  were  his  own,  and  that  he, 
Parks,  had  better  mind  what  he  was  doing.  At  the 
same  time  the  wife  informed  the  officer  that  the  property 
levied  on  was  not  hers.  Notwithstanding  said  notice 
and  warning,  the  sheriff,  by  said  deputy,  seized  the 
property,  and  sold  it  under  the  execution  against  L.  J. 
Seals,  the  wife.  The  sheriff  and  the  bondsmen,  who  are 
sued  in  this  action  for  the  wrongful  taking  of  the  prop- 
erty, defend  upon  the  ground  that  the  plaintiff  had,  by 
his  statement  and  disclaimer  of  ownership  of  the  store, 
theretofore  made  to  the  chief  deputy,  estopped  himself 
to  assert  the  property  levied  upon  belonging  to  him. 

Without  intimating  an  opinion  that  the  declaration  of 
plaintiff,  to  the  deputy  who  went  to  levy  the  execution 
of  Hall  &  Farley,  to  the  effect  that  he  had  no  property 
&c.,  constituted  an  estoppel  upon  plaintiff  to  assert  his 
title  against  the  sheriff,  in  an  action  of  trespass  brought 
by  the  plaintiff  against  the  sheriff  for  a  subsequent 
seizure  and  sale  of  chattels  under  an  execution  in  favor 
of  another  person,  we  hold  that,  under  the  undisputed 
evidence,  the  sheriff  cannot  avail  himself  of  the  declara- 
tion, as  an  estoppel,  for  the  reason  that  before  he  made 
the  levy  he  was  fully  informed,  notified  and  warned  by 
the  plaintiff,  before  the  levv  was  made,  that  the  two 
barrels  of  sugar  proposed  to  be  levied  upon  were  not  the 
property  of  the  defendant  in  execution,  who  was  Mrs. 
Seals — the  wife  of  plaintiff — but  were  his  own.  Mrs. 
Seals  also  gave  him  the  same  notice,  and,  on  the  next 
day  after  the  levy,  before  any  disposition  had  been  made 
of  the  sugar,  plaintiff's  attorney,  acting  as  such,  notified 
him  to  release  the  levy,  and  that  suit  would  be  brought 
83 
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against  him  if  he  did  not.  The  slieriflF  declined  to  make 
the  release,  and  afterwards  sold  the  property  under  the 
execution  against  Mrs.  Seals. 

The  doctrine  of  equitable  estoppel  rests  upon  the 
moral  ground  that  it  would  be  urljust  to  permit  one  per- 
son by  his  acts  or  declarations  to  knowingly  cause 
another  to  take  certain  action,  and  then  complain  of  the 
action  he  had  fairly  induced.  The  rule  has  no  applica- 
tion when  the  party  against  whom  an  estoppel  is  pleaded, 
not  only  did  not  cause  the  act  to  be  performed,  but 
objected  to  it  and  warned  against  its  consequences.  "A 
declaration  or  act  retracted  before  it  is  acted  upon 
does  not  raise  an  estoppel." — 2  Herman  on  Estoppel,  § 
788. 

It  would  be  inequitable  to  preclude  a  party  from  prov- 
ing that  property  seized  for  another's  debt  was  his,  who 
at  the  time  of  and  before  the  seizure  was  asserting  his 
ownership  and  doing  all  in  his  power  to  prevent  the 
officer  from  making  the  levy.  The  statements  of  the 
plaintiff  to  the  chief  deputy  were  receivable  in  evidence 
against  him  as  admissible  against  interest,  but  they  did 
not  rise  to  the  dignity  of  an  estoppel,  precluding  all 
proof  to  the  contrary. 

These  principles  were  not  observed  by  the  circuit 
court  upon  the  trial.  For  instance,  charge  numbered  2 
given  for  the  defendant  asserts,  in  effect,  that  the  declar- 
ations of  the  plaintiff  to  the  chief  deputy  would  estop 
him  from  claiming  ownership  of  the  property  against 
the  defendant,  and  also  excludes  from  consideration  the 
undisputed  evidence  which  shows  the  sheriff's  deputy 
was  informed  and  warned  by  the  plaintiff  of  his  owner- 
ship before  the  levy  was  made.  We  need  not  give  spe- 
cial consideration  to  the  other  charges.  What  we  have 
said  will  enable  the  court  to  correctly  declare  the  law 
upon  another  trial.  Let  the  judgment  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Hargrett  v.  Parrish. 

Proceedings  in  Contest  of  Election. 

1.  Election  contest ;  death  of  contestee  pending  appeal ;  abatement  of 
proceeding. — Where  an  election  to  the  office  of  sheriff  is  contested,  and 
pending  an  appeal  by  contestant  from  a  judgment  adverse  to  him  the 
contestee  dies,  and  the  vacancy  is  filled  by  appointment,  the  contes- 
tant cannot  have  the  appeal  revived  against  the  appointee,  and  his 
name  substituted  for  that  of  the  deceased  appellee ;  and  there  being 
no  statute  authorizing  such  revivor,  and  the  proceeding  being  purely 
statutory,  the  contest  is  abated  by  the  death  of  the  contestee. 

Appeal  from  the  Probate  Court  of  Franklin. 
Heard  before  the  Hon.  W.  M.  Waltrip. 

The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion. 

Kirk  &  Almon  and  Boulton  &  Sevier,  for  appellant. 
1.  The  contest  in  this  case  survives  and  can  be  revived 
or  substituted  against  the  contestee's  successor  in  office. 
By  virtue  of  the  statute,  section  2600  of  the  Code  of 
1886,  all  actions  in  this  State  survive,  except  those  in- 
stituted "for  injuries  to  the  person  and  reputation. — 
Code  of  1886,  §  2600.  The  statute  further  provides  that 
"no  action  abates  by  the  death  or  other  disability  of  the 
plaintiflF  or  defendant,  if  the  cause  of  action  survive  or 
continue ;  but  the  same  must,  on  motion,  within  eigh- 
teen months  thereafter,  be  revived  in  the  name  of  or 
against  the  legal  representative  of  the  deceased,  his  suc- 
cessor, or  party  in  interest. — Code  of  1886,  §  2603. 

2.  It  is  also  provided  by  the  statutes  of  this  State, 
that  in  proceedings  under  chapter  13,  part  3,  title  2  of 
the  Code,  for  mandamus ,  prohibition,  certiorari  and  other 
remedial  writs  of  a  supervisory  nature,  "that  if  an 
officer  against  whom  such  proceedings  are  had,  should 
die,  or  otherwise  vacate  his  office,  while  the  same  are 
pending,  whether  on  appeal  or  otherwise,  the  same  may 
be  revived  against  his  successor  in  office  in  the  manner 
in  this  chapter  provided."— Code  of  1886,  §  3612.     The 
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contest  in  this  case  was  against  one  oflScer,  and  notice  of 
the  nature  of  the  proceedings,  and  that  a  motion  would 
be  made  at  the  present  term  of  the  Supreme  Court  to 
substitute  him  as  the  contestee  was  given  to  the  new 
sheriflF,  according  to  the  provisions  of  section  3163  of  the 
Code  of  1886. 

3.  The  statute  under  which  this  contest  was  instituted, 
provides  that  the  contest  shall  be  tried  as  in  other 
cases.— Acts,  1894-95,  476,  §  10.  This  provision  of  the 
act  has  reference  of  course  to  trial  of  cases  of  a  similar 
character.  The  legal  successor  of  an  oflScial  party  who 
dies  after  judgment,  should  be  substituted  as  appellee, 
or  the  successor  named  in  the  mortgage  as  trustee  when 
the  original  trustee  dies,  after  obtaining  judgment  of 
foreclosure  from  which  the  appeal  is  taken. — Losey  v, 
Rond,  81  Ind.  510;  2  Encyc.  of  Plead.  &  Prac,  202, 
note. 

4.  It  is  evident  from  the  language  of  sections  2600 
and  2603  of  the  Code,  that  it  was  the  intention  of  the 
law  makers,  that  all  actions  should  survive  excepting 
those  *'for  injuries  to  the  person  and  reputation,*'  and 
that  the  actions  should  be  revived  in  the  name  of  the 

•  legal  representative  of  the  deceased,  his  successor,  or 
party  in  interest.  In  the  case  of  Dumas  v.  Robbins ^  4S 
Ala.  545,  it  was  held  that  where  the  trustee  of  an  express 
trust  commences  an  action  on  a  promissory  note  belong- 
ing to  the  trust  estate,  and  resigns,  the  action  is  not 
thereby  abated,  but  may  be  revived  in  the  name  of  his 
successor. — Dumas  v.  Robbins,  48  Ala.  545.  To  the  same 
effect  are  the  following  authorities :  Ez  parte  Jones^ 
54  Ala.  108  ;  Morrow  v.  Taggart,  45  Ala.  293. 

Almon  &  Bullock  &  Key,  contra. — 1.  In  hearing  con- 
tests of  election,  the  probate  judge  sits  as  a  special, 
limited,  statutory  tribunal,  and  from  its  inception  to 
its  conclusion,  cannot  go  beyond  the  authority  ex- 
pressly given. — Morrow  v.  Russell,  99  Ala.  273  ;  Turnip- 
seed  V.  Jones,  101  Ala.  597 ;  State  v.  M.  &  0.  R,  R,  Co., 
108  Ala.  29. 

2.  It  was  deemed  necessary,  in  the  last  contest  law 
made  for  Alabama,  to  provide  that  upon  the  death  of 
contestant)  the  action  does  not  abate,  but  said  law  con- 
tains no  provision  for  substitution  or  revival  in  the  case 
of  contestee's  death ;  hence  no  such   right  exists.— Acts 
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of  1892-93,  476-477,  §  13 ;  Jones  v.  Brooks,  30  Ala.  588 ; 
Willis  V.  Byrne,  106  Ala.  425. 

3.  Section  2600  of  the  Code  in  no  wise  covers  this  case. 
Actions  under  said  section,  and  by  force  thereof,  only 
survive  in  favor  of,  or  against  the  personal  representa- 
tive of  the  deceased,  and  hence  has  no  application  to  the 
contest  of  an  election,  because,  1st,  A  public  office  is 
neither  a  corporeal  nor  incorporeal  heriditament ;  is  not 
the  property  of  the  individual,  alienable  or  inheritable. 
2d.  The  motion  is  not  to  revive  against  the  personal  rep- 
resentative of  contestee,  nor  against  any  one  who  holds 
under  or  through  him,  but  to  substitute  the  name  of 
John  W.  Hall  for  that  of  William  L.  Parrish,  who  holds 
said  oflSce  by  an  independent  tenure,  to-wit,  appoint- 
ment by  the  Governor  of  Alabama.  Our  statutes  pro- 
vide for  a  contest  only  where  both  parties  claim  by  elec- 
tion of  the  people,  and  confers  no  right  of  contest  where 
contestee  holds  by  appointment. — Ex  parte  Lambert,  52 
Ala.  79;  Beebe  v.  Robinson,  52  Ala.  66;  Ex  parte  Lusk, 
82  Ala.  522 ;  Bouvier's  Law.  Die. 

4.  The  cause  of  action  did  not  survive  at  common  law, 
and  unless  contestant  can  point  the  court  to  express 
authority  to  substitute,  no  such  right  exists.  Section 
2603  of  the  Code  applies  alone  to  cases  where  the  cause 
of  action  survives.  Sections  2600  and  2603  are  limited 
in  eflfect  to  courts  of  common  law,  and  have  no  applica- 
tion to  a  special  statutory  tribunal. — Code  of  1886,  p. 
573  ;  Glenn  v.Billingslea,  64  Ala.  356  ;  Forrester  v,  Forrester, 
35  Ala.  594  ;  Ex  parte  Kirtland,  49  Ala.  403. 

McCLELLAN,  J. — Hargett  instituted  and  prosecuted 
to  final  judgment  adverse  to  himself,  a  statutory  con- 
test of  Parrish's  election  to  the  office  of  sheriff  of  Frank- 
Hn  county.  The  contestant  appealed  from  that  judg- 
ment to  this  court,  but  before  the  cause  came  on  to  be 
heard  here,  the  contestee — appellee — died,  and  one  Hall 
was  appointed  by  the  governor  to  succeed  him  in  the 
office  of  sherriflf.  Motion  is  now  made  to  revive  the  ap- 
peal against  the  said  Hall  and  to  substitute  his  name  for 
that  of  Parrish  in  this  court.  And  upon  that  motion 
the  cause  is  submitted. 

The  proceeding  being  purely  statutory,  no  pretense 
that  there  could  be  such  revivor  or  substitution  at  com- 
mon law  being  made,  the  order  sought  must  find  statu- 
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tory  authorization,  or  it  cannot  be  granted.  The  statute 
providing  for  the  contest  itself  provides  that  a  contest 
does  not  abate  by  the  death  of  the  contestant,  but  con- 
tains no  provision  in  respect  of  the  death  of  the  contestee. 

Section  2600  of  the  Code  provides  that  '  'all  actions  on 
contracts,  express  or  implied,  all  personal  actions,  ex- 
cept for  injuries  to  the  person  or  reputation,  survive  in 
favor  of  or  against  the  personal  representatives."  The 
present  is  not  an  action  within  the  meaning  of  that  sec- 
tion ;  and  if  it  were,  Hall  is  not  the  personal  representa- 
tive of  the  deceased  Parrish . 

Section  2603  of  the  Code  is  as  follows:  **No 
action  abates  by  the  death  or  other  disability  of  the 
plaintiff  or  defendant,  if  the  cause  of  action  survive  or 
continue ;  but  the  same  must,  on  motion,  within  eigh- 
teen months  thereafter,  be  revived  in  the  name  of  or 
against  the  legal  representative  of  the  deceased,  his  suc- 
cessor, or  party  in  interest ;  or  the  death  of  such  party 
may  be  suggested  upon  the  record,  and  the  action  pro- 
ceed in  the  name  of  or  against  the  survivor."  The  con- 
test of  an  election  is  not  within  this  section,  since  it  ap- 
plies only  to  cases  in  which  the  cause  of  action  survives, 
and  the  cause  of  action  involved  in  such  contest  does  not 
survive  at  common  law,  nor  is  it  within  either  of  the 
sections,  2600,  2601  or  2602,  which  undertake  to  de- 
clare what  causes  of  action  do  survive,  and  all  that  sur- 
vive, the  death  of  parties ;  nor  does  the  cause  by  the 
terms  of  the  contest  statute  survive  the  death  of  the  con- 
testee,  as  we  have  seen. 

Having  reference  to  mandamus,  prohibition,  certiorari 
and  other  remedial  writs  of  a  supervisory  nature,  sec- 
tion 3162  of  the  Code  provides:  **If  any  officer 
against  whom  such  proceedings  are  had  should  die,  or 
otherwise  vacate  his  office,  while  the  same  are  pending, 
whether  on  appeal  or  otherwise,  the  same  may  be  re- 
vived against  his  successor  in  office,  in  the  manner  in 
this  chapter  provided."  The  contestation  of  an  election 
obviously  is  not  a  proceeding  for  mandamus,  prohibition, 
certiorari,  or  other  writ  of  a  supervisory  nature :  it  in- 
volves the  issuance  of  no  writ  supervisory  of  the  official 
acts  of  officers,  to  which  alone  the  section  last  quoted  has 
relation,  and  is  not  in  form  or  substance  supervisory  of 
the  action  of  any  officer  or  officers ;  but  is  a  mere  ad- 
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versary  trial  of  the  right  of  office  between  two  parties, 
each  of  whom  claims  to  have  been  elected  thereto. 

No  other  statute  has  been  called  to  our  attention,  or 
exists  which  bears  at  all  upon  the  question.  As  neither 
the  common  law  nor  any  statute  authorizes  revivor 
against  or  the  substitution  of  the  name  of  Hall,  as  ap- 
pellee in  the  case,  the  motion  to  that  end  must  be  de- 
nied. 

Motion  denied. 


Alabama  Mineral  Railroad  Co.  v. 

Jones,  Admx.  |  |l 

Action  against  a  Railroad  Company  by  Administratrix  of  a     i3a_^ 
Deceased  Employe  to  recover  Damages  for  his  Killing.  |i44  217 

1.  Action  for  death  of  employs ;  admissibility  in  evidence  of  collective 
fact. — In  an  action  against  a  railroad  company  by  the  administratrix 
of  a  section  hand,  to  recover  damages  for  the  killing  of  her  intesjiate, 
which  was  alleged  to  have  been  caused  by  the  sudden  stopping,  under 
the  direction  of  the  foreman,  of  a  hand-car  which  was  immediately 
in  front  of  another  hand-car  upon  which  the  deceased  was  riding, 
evidence  that  the  place  where  the  collision  occurred — on  an  abutting 
trestle  of  a  river  bridge — was  a  dangerous  place,  is  the  statement  of  a 
collective  fact,  and  is,  therefore,  admissible. 

2.  Evidence;  expert  testimony, — ^The  evidence  of  an  expert  as  to 
matters  within  the  common  knowledge  of  the  jury  is  inadmissible. 

3.  Same ;  when  ruling  not  reversible  error. — The  allowance  of  an  im- 
proper question  by  the  trial  court  does  not  constitute  a  revei'sible 
error,  where  the  answer  is  shown  to  be  favorable  to  the  party  object- 
ing. 

4.  Action  by  employes  administrator  for  injuries  causing  death ; 
measure  of  damages. — In  an  action  against  a  railroad  company  for  al- 
leged negligent  killing  of  an  employ^,  brought  by  the  decedent's  ad- 
ministratrix, where  it  is  shown  that  it  took  all  of  his  wages  to  sup- 
port himself  and  family ,«the  damages  recoverable  are  limited  to  the 
pecuniary  loss  sustained  by  persons  for  whose  benefit  the  recovery 
enures,  and  hence  there  must  be  a  deduction  of  the  amount  of  wages 
expended  by  the  decedent  upon  himself. 

5.  Sam^ ;  evidence  as  to  who  were  dependent  upon  intestate  admissible. 
In  an  action  against  a  railroad  company  for  the  alleged  negligent  killing 
of  an  employ^,  brought  by  the  decedent's  administratrix,  where  the 
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evidence  is  circumstantial  as  to  what  proportion  of  the  earnings  of  de- 
ceased were  consumed  in  his  own  support,  it  is  competent  to  show 
how  many  and  what  dependents  there  were  who  relied  upon  him,  and 
their  ages ;  such  evidence  being  a  circumstance  in  determining  the 
pecuniary  loss  sustained  by  the  intestate's  death. 

6.  Charge  invading  the  province  of  lite  jury;  mortuary  tables. — ^A 
charge  which  instructs  the  jury  that  the  life  expectancy  was  a  fixed 
number  of  years  as  shown  by  the  mortuary  tables  invades  the  pro- 
vince of  the  jui'y,  since  it  is  for  the  jury  to  determine  from  all  the 
facts  what  was  such  expectancy ;  the  tables  of  mortality  not  being 
conclusive  thereof. 

7.  Action  by  administrator  of  employS  for  injuries  causing  death ; 
measure  of  damages ;  charge  to  the  jury. — In  an  action  against  a  railroad 
company  by  the  administrator  of  a  deceased  employ 6,  to  recover 
damages  for  the  alleged  negligent  killing  of  plaintiff's  intestate,  a 
charge  which  instructs  the  jury  that  the  measure  of  damages,  in  the 
event  of  recovery  by  the  plaintiff,  is  **an  amount  equal  to  the  present 
cash  value  of  the  decedent's  life,  "to  his  family  dependent  upon 
him,  during  his  expectancy  of  life,"  is  within  the  rule  as  to  the  meas- 
ure of  damages  in  such  case,  and  is  properly  given. 

8.  Sam^ ;  same. — In  such  a  case  a  charge  which  instructs  the  jury 
that  if  they  believe  from  the  evidence  the  plaintiff  is  entitled  to  re- 
cover, he  is  entitled  to  recover  an  amount  equal  to  the  decedent's 
**pecuniary  worth  to  his  family  who  were  dependent  upon  him  from 
the  time  of  his  death  to  this  time,  added  to  the  present  cash  value  of 
his  pecuniary  worth  to  his  said  family  during  the  balance  of  his  ex- 
pectancy of  life,"  is  properly  given. 

9.  Same;  charge  to  the  jury. — In  such  a  case,  where  the  complaint 
alleges  that  while  plaintiff's  intestate  and  other  section  hands  were' 
taking  two  lever  cars  over  a  river  bridge  in  obedience  to  the  orders  and 
direction  of  the  defendant's  section  foreman  in  the  exercise  of  his  au- 
thority, and  while  both  cars  were  going  at  a  high  rate  of  speed,  the 
said  section  foreman  negligently  stopped  his  car  suddenly  while  it 
was  in  front  of  another  car,  without  first  ordering  the  rear  car  to 
stop  "or"  notifying  those  on  it  of  his  intention  to  stop  the  car  he  was 
on,  which  caused  a  collision,  whereby  plaintiff's  intestate  was  knocked 
off  and  killed,  a  charge  to  the  jury  which  instructs  them  that  they 
should  find  for  the  defendant  if  either  of  the  alternatives  be  not 
proven,  or  which  requires  proof  of  both  of  the  alternatives,  is  errone- 
ous and  properly  refused. 

10.  Same ;  same. — ^In  such  a  case  it  is  a  question  for  the  jury 
whether  or  not  it  was  negligence  for  a  section  foreman  to  run  the  two 
cars,  when  closely  following  the  other,  at  a  high  rate  of  speed  over  the 
river  bridge ;  and  a  charge  is  properly  refused  which  withdraws  the 
consideration  of  this  question  from  the  jury. 

11.  Same ;  same. — ^In  such  a  case  where  there  was  evidence  that  the 
foreman  caused  the  brakes  on  the  front  car  to  be  suddenly  applied, 
without  causing  those  on  the  rear  car  to  slacken-  their  speed,  a  charge 
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is  properly  refused  which  instructs  the  jury  that  if  the  deceased  was 
holding  the  handle  of  the  lever  and  was  thrown  loose  from  the  same 
by  the  sudden  putting  on  of  the  brake  by  one  G.  (another  section 
hand),  that  then  they  must  find  for  the  defendant;  since  it  can  not  be 
said  as  a  matter  of  law  that  the  act  of  "G."  was  negligent  or  wrong- 
ful and  was  not  rendered  reasonably  necessary  by  the  negligence  of 
the  foreman  Who  was  riding  on  the  front  car. 

12.  Same ;  same. — ^It  is  also  proper  to  refuse  to  charge  that  if  the 
other  section  hands  riding  on  the  rear  car  jerked  the  handle  in  front, 
and  caused  deceased  to  lose  his  hold  of  the  handle,  the  jury  should 
find  for  the  defendant. 

18.  Same ;  same.— In  such  a  case  a  charge  that,  if  the  evidence  left 
the  jury  in  doubt  as  to  what  threw  deceased  from  the  car,  they  should 
find  for  defendant,  is  pi-operly  refused. 

14.  Same ;  same. — ^In  such  a  case,  it  is  also  proper  to  refuse  a  charge 
which  declared  that  it  was  negligence  in  deceased  to  have  hold  of  the 
handle  with  only  one  hand. 

15.  Same ;  same. — In  such  a  case  a  charge  which  instructs  the  jury 
that  if  the  evidence  leaves  them  in  doubt  as  to  what  threw  the  plain- 
tiff's intestate  from  the  car,  then  they  must  find  for  the  defendant, 
states  an  incorrect  measure  of  proof,  and  is  properly  refused. 

16.  Same ;  same. — In  such  a  case,  a  charge  which  instructs  the  jury 
to  find  for  the  defendant  if  G.  (another  section  hand  upon  the  rear 
car)  promptly  obeyed  the  signal  given  him  by  the  foreman,  and  that 
he  saw  it  w^hen  the  foreman  gave  it,  and  applied  the  brake  to  the  rear 
car  in  the  usual  manner,  and  this  was  the  appliance  for  checking  the 
speed  of  said  car,  is  properly  refused ;  said  charge  ignoring  the  ques* 
tion  whether,  under  the  circumstances,  the  signal  given  by  the  fore- 
man involved  negligence  on  his  part. 

17.  Same ;  same. — ^In  such  a  case,  a  charge  which  instructs  the  jury 
that  the  plaintiff  can  not  recover  if  one  of  the  section  hands  upon  the 
front  car  applied  the  brakes  too  suddenly  and  in  an  improper  man- 
ner, and  checked  the  speed  of  the  front  car  too  rapidly,  and  that 
caused  the  accident,  is  properly  refused;  the  charge  ignoring  the 
question  whether  the  acts  of  such  section  hand  on  the  front  car  were 
superinduced  by  the  negligent  order  of  the  foreman. 

18.  Same;  same. — ^In  such  a  case  the  court  properly  refused  to 
charge  that  if  the  signal  was  given  by  the  foreman  for  both  cai*s  to 
check  their  speed  at  the  same  time,  and  it  was  known  by  those  on  the 
rear  car,  and  G.  properly  applied  the  brake  to  it  in  the  usual  manner, 
the  jury  must  find  for  defendant. 

19.  Same ;  same. — In  such  a  case,  a  charge  which  instructs  the  jury 
that  they  may  look  "to  the  fact,  if  they  find  it  to  be  a  fact,  that  no 
one  else  fell  off  of  said  car,  in  connection  with  all  the  other  facts  in 
the  case  in  determining  whether  or  not  said  Jones  was  gi'asping  the 
handles  in  a  manner  to  properly  protect  his  own  safety,'*  is  properly 
refused ;  such  charge  singling  out  a  particular  fact  for  the  special  at- 
tention of  the  jury. 
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Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon .  George  E  .  Brewer. 

This  action  was  brought  by  the  appellee,  Mary  A. 
Jones,  as  the  administratrix  of  the  estate  of  John  Jones, 
deceased,  against  the  Alabama  Midland  Railroad  Com- 
pany, to  recover  damages  for  the  alleged  negligence  of 
the  defendant,  which  resulted  in  the  death  of  the  plain- 
tiflf's  intestate. 

The  principal  facts  in  this  case  are  substantially  the 
same  as  found  in  the  report  of  the  case  on  the  former 
appeal  (107  Ala.  400)  ;  and  special  reference  is  here 
made  to  that  report. 

The  complaint  contained  two  counts,  and  the  cause  of 
action  stated  in  these  two  counts,  and  the  defense  set  up 
in  the  pleas,  and  the  facts  pertaining  to  the  rulings  of 
the  court  reviewed  on  the  present  appeal,  are  all  suf- 
ficiently stated  in  the  opinion. 

It  was  shown  on  the  trial  that  John  Jones,  the  plain- 
tiff's intestate,  was  a  section  hand  on  the  defendant's 
railroad,  and  W.  A.  Scott  was  the  section  foreman  or 
boss  for  the  defendant  at  the  section  at  which  plaintiff's 
intestate  was  at  work. 

The  defendant's  evidence  tended  to  show  that  as  the 
two  hand-cars  were  going  over  the  trestle  abutting  the 
railroad  bridge  crossing  the  Coosa  river,  where  the  acci- 
dent occurred,  Scoti,  the  section  boss,  who  was  riding 
on  the  first  car,  instructed  the  men  on  his  car  to  stop  the 
car,  and  also  signalled  the  car  upon  which  the  plaintiff's 
intestate  was  riding,  and  which  was  following  immedi- 
ately upon  the  car  upon  which  the  section  boss  was ; 
that  thereupon  John  Woods,  who  was  on  the  first  car, 
put  on  the  brakes  and  stopped  the  car  instantly,  and  one 
Guy,  who  was  on  the  car  with  defendant,  applied  the 
brakes  on  said  car  and  tried  to  stop  it,  but  was  unable  to 
do  so  before  it  collided  with  the  car  in  front. 

Upon  the  introduction  of  all  the  evidence,  the  court  at 
the  request  of  the  plaintiff  gave  to  the  jury  the  follow- 
ing written  charges  :  (1.)  '*If  the  jury  believe  from  the 
evidence  that  Scott,  the  section  boss  of  the  defendant, 
ordered  the  section  hands  to  run  the  two  hand-cars  across 
the  bridge,  and  that  said  section  hands,  in  compliance 
with  said  order,  started  across  the  bridge  with  said  hand- 
cars, one  following  fifteen  or  twenty  feet  behind  the 
other,  and  that  while  ou  the  trestle,  after  crossing  the 
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bridge,  said  Scott,  who  was  oil  the  front  car,  made  a 
sign  for  the  hands  on  said  hand-car  to  stop  or  check  up, 
without  first  ordering  the  rear  car  to  check  up  or  giving 
those  on  said  rear  car  sufficient  notice  of  his  intention 
to  check  up  the  front  car,  and  that  immediately,  as  soon 
as  those  on  the  rear  car  discovered  the  checking  of 
the  front  car,  one  of  the  hands  on  the  rear  car 
suddenly  put  on  the  brake  of  said  car,  and  that  this 
was  the  best  thing  to  do  under  the  circumstances  in 
order  to  avoid  a  collision  between  the  two  cars,  and  that 
plaintiff's  intestate,  John  Jones,  was  on  said  rear  car  at 
the  time,  and  that  he  was  at  his  post  in  discharge  of  his 
duty  beside  one  of  the  handles  of  the  lever,  with  his 
hands  upon  the  same,  working  it  in  order  to  propel  the 
car,  and  that  said  putting  on  of  the  brake  snatched  the 
handle  out  of  his  hands,  and  that  before  he  was  able  to 
recover  it,  the  rear  car  ran  into  the  front  car,  and  there- 
by threw  the  said  John  Jones  to  the  ground  and  killed 
him,  then  they  must  find  for  the  plaintiff."  (2.)  *'If 
the  jury  believe  from  the  evidence  that  Scott,  the  sec- 
tion boss  of  defendant,  ordered  the  section  hands  to  run 
the  hand-cars  across  the  bridge,  and  that  said  section 
hands,  in  compliance  with  said  order,  started  across  the 
bridge  with  said  hand-cars,  one  following  the  other  15  to 
25  feet  behind  the  other,  and  that  while  on  the  trestle, 
after  crossing  the  bridge,  the  said  Scott,  who  was  on  the 
front  car,  made  a  sign  to  the  hands  on  that  car  to  put  on 
the  brake  and  check  up  without  first  ordering  the  rear 
car  to  check  up,  or  giving  those  on  said  rear  car  suf- 
ficient notice  of  his  intentions  to  check  the  front  car, 
and  that  immediately,  as  soon  as  those  on  the  rear  car 
discovered  the  checking  of  the  front  car,  one  of  the  hands 
on  the  rear  car  suddenly  put  on  the  brake  of  said  car  and 
that  that  was  the  best  thing  to  do  under  the  circumstances 
in  order  to  avoid  a  collision  of  the  front  car,  and  that 
plaintiff's  intestate,  John  Jones,  was  on  said  rear  car  at 
the  time  and  that  he  was  at  his  post  of  duty,  beside  one 
of  the  handles  of  the  lever,  with  his  hands  upon  the 
same,  working  it  in  order  to  propel  the  car,  and  that 
said  putting  on  of  the  brakes  snatched  the  handles  out 
of  his  hands,  and  that  before  he  was  able  to  recover  it 
the  rear  car  ran  into  the  front  car  and  thereby  threw 
said  John  Jones  to  the  ground  and  killed  him,  then  they 
mudtf  fiud  for  the  plaintiff,"     (3,)    **If  the  jury  believe 
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from  the  evidence  that  John  Jones  came  to  his  death  by 
reason  of  section  foreman  Scott's  negligently  and  care- 
lessly causing  his  car  to  be  checked  up  without  sufficient 
notice  to  those  on  the  rear  car,  and  that  by  reason  of  this 
the  rear  car  collided  with  the  front  car,  and  that  said 
John  Jones  was  thrown  out  of  said  rear  car  and  killed, 
and  that  he  did  nothing  that  contributed  proximately  to 
his  death,  then  the  jury  must  find  for  the  plaintiff."  (4.) 
'*The  court  charges  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff  is  entitled  to  recover  in  this 
cause,  she  is  entitled  to  recover  an  amount  equal  to  the 
present  cost  value  or  pecuniary  value  of  John  Jones'  life 
to  his  family  dependent  on  him  during  his  expectancy  of 
life."  (5.)  "The  court  charge*^  the  jurj'^  that  if  they  be- 
lieve from  the  evidence  that  John  Jones  at  the  time  of  his 
death,  was  in  good  health  and  of  sober  habits,  and  was  48 
years  of  age,  that  his  expectancy  of  life  was  as  much  as 
eighteen  years."  (6.)  '*If  the  jury  believe  from  the 
evidence  that  the  plaintiff  is  entitled  to  recover,  she  is 
entitled  to  recover  an  amount  equal  to  John  Jones' 
pecuniary  worth  to  his  family,  who  were  dependent 
upon  him  from  the  time  of  his  death  to  this  time,  added 
to  the  cash  value  of  his  pecuniary  worth  to  his  said 
family  during  the  balance  of  his  expectancy  of  life." 
(7.)  *'If  there  is  a  conflict  in  the  evidence,  then  the 
jury  may  look  to  the  opportunities  and  means  of  knowl- 
edge of  the  various  witnesses  in  determining  which  of 
them  they  will  believe."  (8.)  "If  the  jury  believe 
from  the  evidence  that  Bill  Scott  was  section  boss,  and 
that  John  Jones  was  one  of  the  hands  in  the  employ  of 
said  Bill  Scott,  and  that  said  Bill  Scott  had  control  of 
the  running  of  the  two  hand-cars  spoken  of  by  witnesses, 
and  that  while  crossing  the  bridge  over  the  Coosa  river, 
in  accordance  with  his  orders  at  a  great  rate  of  speed, 
and  that  said  hand-cars  were  running  in  about  15  or  20 
feet  apart,  and  that  just  after  the  two  cars  had  crossed 
the  iron  part  of  the  bridge,  he  gave  a  signal  to  the  hands 
on  the  front  car  to  check  up,  without  first  giving  warn- 
ing to  those  on  the  rear  car,  and  if  they  further  believe 
from  the  evidence  that  the  time  said  Bill  Scott  gave  a 
signal  to  those  on  the  front  car,  Woods  put  his  foot  on 
Vol.  IJ4. 
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the  brake  and  checked  it  up,  and  if  they  further  believe 
from  the  evidence  that  the  checking  of  the  front  car 
caused  Guy  to  put  his  foot  on  the  brakes  of  the  second 
car,  and  that  the  handle  of  the  lever  was  jerked  out  of 
John  Jones'  hands  by  the  putting  on  of  the  brake  by  Guy, 
and  that  said  rear  car  ran  into  the  front  car  and  threw 
John  Jones  to  the  ground  and  killed  him,  the  jury  must 
find  for  the   plaintiff."     (9.)      *'If    the    jury    believe 

'  from  the  evidence  that  at  the  time  John  Jones 
was  killed  he  was  in  the  employ  of  the  Alabama 
Mineral  Railroad  Company,  and  that  said  Bill 
Scott  was  the  foreman  or  section  boss,  and  that  deceased 
was  on  a  hand-car  at  the  time  of  the  accident,  and  if  they 
further  believe  that  said  hand-cars  were  operated  under 
the  direction  of  said  Bill  Scott,  and  that  said  Bill  Scott 
told  the  deceased  and  the  other  hands  to  go  over  the 
Coosa  River  bridge  as  fast  as  they  could,  and  that  in 
compliance  with  said  orders  the  hands  started  across  the 
bridge  at  a  great  rate  of  speed,  and  that  they  were  run- 
ning about  15  or  20  feet  apart,  and  that  just  after  they 
passed  the  iron  part  of  the  bridge  the  said  Bill  Scott 
waived  his  hand  to  those  on  the  front  car  to  slow  up, 
and  that  John  Woods  at  once  placed  his  foot  on  the  brake 
of  the  front  car  and  checked  it  up,  and  if  they  further 

.  believe  that  Lee  Benson  as  soon  as  John  Woods  put  his 
foot  on  the  brake,  waived  to  the  hindmost  car  to  check 

.  up,  and  that  Guy  at  once  placed  his  foot  on  the  brake, 
and  if  they  further  believe  that  the  placing  of  Guy's  foot 
on  the  brake  suddenly  checked  the  speed  of  the  car, 
jerked  the  handle  of  the  lever  out  of  John  Jones'  hand ; 
and  if  they  further  believe  that  before  he  could  recover 
and  get  hold  of  the  handle,  the  hindmost  car  ran  into 
the  front  car,  and  threw  John  Jones  off  and  he  was  killed, 
then  the  plaintiff  is  entitled  to  damages."  (11.)  *'The 
jury  may  look  to  the  opportunities  of  the  witness  for  ob- 
serving and  knowing  the  facts  which  they  may  testify 
about  in  determining  which  witnesses  they  will  believe." 
To  the  giving  of  each  of  these  charges  the  defendant 
separately  excepted,  and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following  charges  re- 

.  quested  by  it:  (1.)  **If  the  jury  believe  the  evidence, 
they  will  find  for  the  defendant."  (2.)  "If  the  jury 
believe  from  the  evidence  that  said  front  car  upon  which 
«aid  W.  A,  Scott  was  riding,  was  not  stopped,  or  its 
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speed  checked  suddenly  while  crossing  the  Coosa  River 
bridge  without  notifying  those  on  the  car  behind  of  its 
intention  to  stop,  then  they  must  find  for  the  defendant." 
(3.)  "If  the  jury  believe  from  the  evidence  that  said 
cars  were  not  run  over  said  river  at  said  time  and  at  a 
great  rate  of  speed,  and  that  said  front  car  was  not 
stopped  suddenly  or  its  speed  checked  while  both  cars 
were  going  at  a  high  rate  of  speed  and  without  first 
ordering  the  hindmost  car  to  stop,  and  without  notifying 
those  on  the  hindmost  car  of  the  intention  to  stop,  then 
they  must  find  for  the  defendant."  (4.)  "If  the  jury 
believe  from  the  evidence  that  Scott  before  or  at  the 
time  of  checking  the  speed  of  the  front  car,  notified 
those  on  the  rear  car  to  check  their  speed  also,  and  gave 
them  the  usual  and  customary  signal  for  that  purpose, 
then  they  must  find  for  the  defendant."  (6.)  "The 
court  charges  the  jury  that  it  was  not  negligence  in  the 
said  Scott  to  run  two  hand-cars  at  the  same  time  in  the 
manner  in  which  these  cars  are  shown  to  have  been  run 
across  the  Coosa  River  bridge,  and  if  they  further  find 
from  the  evidence  that  said  cars  were  following  one 
another,  and  that  said  Scott  who  was  in  charge  of  both 
of  said  cars  gave  the  signal  for  both  to  slow  up  at  the 
the  same  time,  that  they  must  find  for  the  defendant." 
(6.)  "The  court  charges  the  jury  that  even  if  they  be- 
lieve from  the  evidence  that  John  Jones  was  holding  the 
handle  and  was  thrown  loose  from  the  same  by  the  sud- 
den putting  on  of  the  brake  by  John  Guy,  that  then  they 
must  find  for  the  defendant."  (7.)  "If  the  jury  believe 
from  the  evidence  that  the  other  section  hands  riding  on 
the  car  with  John  Jones  jerked  the  handle  or  lever 
in  front  and  caused  him  to  loose  his  hold  of  the 
handle,  that  then  they  must  find  for  the  defendant." 
(8.)  "The  court  charges  the  jury  that  if  the  evidence 
leaves  them  in  doubt  as  to  what  threw  John  Jones  from 
said  car,  that  then  they  must  find  for  the  defendant." 
(10.)  "The  court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  the  said  John  Jones  was  riding 
along  on  said  car,  having  only  hold  of  the  handle  with 
one  hand,  that  this  was  not  the  proper  way  for  the  said 
John  Jones  to  ride,  and  they  must  find  for  the  defend- 
ant." (12.)  "The  court  charges  the  jury  that  they  may 
look  to  the  fact,  if  they  find  it  to  be  a  fact,  that  no  one 
else  fell  off  of  said  car,  in  connection  with  all  the  other 
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facts  in  the  case  in  determining  whether  or  not  said 
Jones  was  grasping  the  handle  in  a  manner  to  properly 
protect  his  own  safety.''  (14.)  **The  court  charges  the 
jury  that  it  was  not  negligence  to  run  said  cars  over  said 
bridge  at  the  rate  of  speed  as  shown  by  the  evidence  in 
this  case."  (15.)  *'Th6  court  charges  the  jury  that 
there  is  no. evidence  that  W.  A.  Scott  gave  any  order  or 
signal  which  required  any  one  to  put  on  the  brake  sud- 
denly on  either  car.'*  (18.)  ''The  court  charges  the 
•jury  that  if  Scott  was  sitting  in  a  position  where  his  sig- 
nal could  be  seen  by  those  riding  on  the  rear  car,  that 
then  it  was  not  negligence  for  him  not  to  look  back  to 
ascertain  whether  the  same  had  been  seen  or  not." 
(19.)  "The  court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  Guy  promptly  obeyed  the  signal 
given  by  Scott,  and  that  he  saw  it  when  Scott  gave  it, 
and  applied  the  brake  in  the  usual  and  customary  man- 
ner, and  that  this  was  all  the  appliance  for  checking  the 
speed  of  said  cars,  that  then  they  must  find  for  the  de- 
fendant." (20.)  ''If  the  jury  believe  that  John  Woods 
put  on  the  brake  too  suddenly,  and  in  an  improper  man- 
ner, and  checked  the  speed  of  said  front  car  too  rapidly, 
and  that  that  caused  the  accident,  then  the  plaintiff  can 
not  recover."  (24.)  "The  court  charges  the  jury  that 
if  they  believe  from  the  evidence  that  the  signal  was 
given  by  Scott  for  both  hand-cars  to  check  their  speed 
at  the  same  time,  and  that  it  was  known  by  those  on  the 
rear  car,  and  that  Guy  properly  applied  the  brake  in  the 
usual  and  customary  way,  that  then  they  must  find  for 
the  defendant."  (25.)  "The  court  charges  the  jury 
that  the  plaintiff  can  only  recover  nominal  damages,  if 
she  is  entitled  to  recover  at  all."  (26.)  "If  the  jury 
believe  from  the  evidence  that  the  death  of  John  Jones 
was  caused  by  accident  such  as  was  naturally  incident 
to  his  employment,  then  they  must  find  for  the  defend- 
ant." 

There  was  judgment  for  the  plaintiff.  The  defendant 
appeals,  and  assigns  as  error  the  several  rulings  of  the 
court  to  which  exceptions  were  reserved. 

Thos.  G.  Jones,  for  appellant. — 1.  The  court  plainly 
erred  in  allowing  the  answer  to  the  question :  "How 
many  minor  children  did  he  have  living  with  him  and 
depending  on  him  for  their  livelihood,  at  the  time  of  his 
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death?*'  and  also  in  the  ruling  as  to  the  ages  of  his  chil- 
dren at  the  time  of  his  death,  and  also  whether  all  of 
these  children  were  at  home.  Before  the  questions  were 
asked,  plaintiff  had  been  allowed  to  prove  that  John 
Jones  left  a  widow,  and  the  children  of  their  marriage, 
dependent  on  him  at  the  time  of  his  death,  and  what  he 
was  earning,  and  what  he  did  with  it  towards  the  sup- 
port of  the  widow  and  family,  etc.  This  was  the 
utmost  limit  to  which  plaintiff  could  go,  to  show  depen- 
dency on  the  deceased,  even  under  James  v,  R.  &  D.  R, 
R.  Co,^  92  Ala.  235.  The  questions  objected  to  about 
the  ages  and  minority  of  the  children,  and  whether  they 
were  all  at  home,  etc.,  shed  no  light  upon  any  issues 
which  the  jury  was  to  try.  The  plaintiff  is  suing  for 
the  entire  value  of  the  life,  and  for  the  benefit  of  all  the 
distributees.  The  answers  to  the  questions  could  serve 
no  purpose  except  to  introduce  illegal  elements  of  dam- 
ages, or  stir  the  passions  and  appeal  to  the  sympathies 
of  the  jury.  The  admission  of  the  evidence  was  preju- 
dicial, and  constitutes  a  reversible  error. — L.  &  N,  R.  R, 
Co.  V.  Billion,  107  Ala.  645. 

2.  The  court  erred  in  not  allowing  the  witness  Scott, 
who  was  shown  to  be  an  expert,  to  answer  the  question 
"Whether  or  not  the  danger  of  riding  on  the  hand-car 
while  in  motion  was  obvious,"  etc.  The  question  in- 
volved not  merely  what  danger  was  obvious  from  a  col- 
lision, or  the  running  off  of  the  hand-car,  but  also  the 
dangers  incident  to  the  use,  or  the  manner  of  propelling 
the  car  while  it  was  in  motion,  and  the  liability  of  a 
man  standing  on  the  hand-car  while  in  motion  to  be 
thrown  therefrom.  These  were  matters  for  expert 
opinion. —  Western  Ins,  Co.  v.  Tohin,  32  Ohio  St.  83; 
Carpenter  v.  Transportion  Co.,  71  N.  Y.574;  Fenwickv. 
Bell,  47  Eng.  Com.  311 ;  Transportation  Line  v.  Hope,  95 
U.  S.  297  ;  McCreary  ^^  Turk,  29  Ala.  245. 

3.  The  fourth  charge  given  at  the  request  of  the  ap- 
pellee was  inevitably  misleading,  and  confused  and 
bewildered  tlie  jury.  There  was  no  evidence  other  than 
the  fact  of  Jones'  age,  habits  and  occupation  as  to  what 
his  expectancy  of  life  was  ;  but,  that  question  out  of  the 
way,  the  charge  left  the  jury  to  guess  what  was  the 
''present  cost,  value,  or  pecuniary  value  of  John  Jones' 
life  to  his  family  dependent  upon  him,  during  his  ex- 
pectancy of  life."     It  did  not  restrict  their  verdict  to 
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the  amount  his  family  received  from  his  earnings,  or 
give  the  jury  any  rule  by  which  to  ascertain  that  amount 
of  the  sum  which,  placed  at  a  legal  rate  of  interest, 
would  produce  during  his  expectation  of  life,  the 
amount  which  his  family  would  have  received  from  his 
earnings.— L.  &  N.  R.  R.  Co.  v.  Trammell,  93  Ala.  355  ; 
James  v.  R.  &  D.  R.  R.  Co.,  92  Ala.  235. 

4.  The  eighth  charge  requested  by  the  defendant 
should  have  been  given.  The  burden  was  on  the  plain- 
tiflF  to  make  out  her  case  as  alleged.  Cardwell's  testi- 
mony authorized  the  jury  to  find  that  Jones  did  not 
grasp  the  handle  at  all  as  the  car  came  over  the  bridge. 
L.  &  N.  R.  R,  Co.  V.  Binion,  98  Ala.  570  ;  Bromley  v.  Bir. 
Mm.  R.  R.  Co.,  95  Ala.  405 ;  Stager  v.  Ridge  Ave.  Pass. 
Co.,  119  Pa.  St.  70;  Soretison  v.  Menasha  Paper  &  Pulp 
Co.,  56  Wis.  388. 

5.  The  plaintiff's  proof  did  not  furnish  sufficient  data 
upon  which  to  base  anything  more  than  nominal  dam- 
ages.—L.  &  N.  R.  R.  Co.  V.  Orr,  91  Ala.  551 ;  L.&N.  R. 
R.  Co.  V.  Trammell,  93  Ala.  355 ;  James  v.  R.  &D.  R.  R. 
Co.,  93  Ala.  231. 

Browne  &  LEBPERand  Longshore  &  Beavers,  contra. 
1 .  There  was  no  error  in  the  court's  allowing  the  num- 
ber and  ages  of  the  decedent's  children  who  were  de- 
pendent upon  him,  because  the  evidence  for  plaintiff 
tended  to  show  that  deceased  spent  all  his  wages  in  the 
support  of  himself  and  family,  who  were  living  with 
him  and  dependent  upon  him.  Therefore,  the  evidence 
called  for  by  the  questions  tended  to  throw  light  on  how 
much  of  his  wages  went  to  the  support  of  his  family, 
which  of  course  depended  in  a  large  measure  on  the 
number  of  his  family  and  their  ages. — Bromley  v.  Bir. 
Min.  R.  R.  Co.,  95  Ala.  397 ;  L.  &  N.R.  R.  Co.  v.  Tram- 
mell, 93  Ala.  350. 

2.  There  is  no  error  in  charge  No.  4,  given  for  plain- 
tiff as  insisted  in  appellant's  twenty-third  assignment  of 
error.  This  charge  simply  states  a  well  established  rule 
of  law  that  in  such  cases  ''the  measure  of  damages  is  an 
amount  equal  to  the  present  cash  value,  or  pecuniary 
value  of  deceased's  life  to  his  family  dependent  upon 
him  during  his  expectancy  of  life."  This  is  always 
what  the  law  tries  to  arrive  at  in  ascertaining  the  meas- 
use  of  damages,  and  the  only  differences  have  been  in 
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the  manner  of  ascertaining  it. — L.  &  N.  R,  R.   Co.  r. 
Trammell,  93  Ala.  350. 

3.  There  is  no  error  in  charge  No.  5,  given  for  plain- 
tiff, as  insisted  in  appellant's  twenty-fourth  assignment 
of  error.  This  charge,  in  fact,  underestimated  his  ex- 
pectancy, which  was  about  twenty-two  years.  If  he  was 
in  good  health,  and  of  sober  habits,  and  forty-five  years 
of  age,  bis  expectancy  of  life  was  "as  much  as  eighteen 
years,"  as  stated  in  said  charge.  The  tables  of  mor- 
tality govern  in  such  cases,  and  the  expectancy  of  life, 
as  shown  by  said  tables,  are  matters  of  judicial  knowl- 
edge find  are  properly  given  in  charges  to  the  jury. 
McDonnell  v.  Ala,  Gold  Lije  Ins.  Co.,  85  Ala.  401 ;  K.  C, 
M.  &  B.  R.  R.  Co,  V.  Phillips,  98  Ala.  159. 

4.  There  was  no  error  in  charge  No.  8  asked  by  de- 
fendant below,  as  insisted  in  appellant's  thirty-seventh 
assignment  of  error.  This  charge  reads  :  *'If  the  evi- 
dence leaves  them  in  doubt,"  etc.  This  does  not  cor- 
rectly define  the  measure  of  proof.  The  jury  might 
have  serious  doubts,  but  if  the  plaintiff  had  made  out 
his  case  by  a  bare  preponderance  of  the  evidence,  they, 
the  jury,  should  find  in  his  favor. — Birmingham  Un.  R. 
Co.  V.  Hale,  90  Ala.  8  ;  Harris  v.  Russell,  93  Ala.  59. 

5.  There  was  no  error  in  refusing  charge  No.  12  asked 
by  defendant  below,  as  insisted  in  appellant's  thirty-ninth 
assignment  of  error.  It  singled  out  a  fact  and  said  that 
the  jury  could  look  to  that  fact  in  determining,  etc. 
There  is  no  better  settled  rule  of  law  than  that  it  is  not 
error  to  refuse  such  charges. — L.  &  N.  R.  R.  Co.  v.  Hurt^ 
101  Ala.  34. 

HEAD,  J. — The  leading  facts  of  this  case  may  be 
found  in  the  report  of  the  former  appeal  (107  Ala.  400)  . 
New  questions  upon  the  admission  of  evidence,  and  very 
many  instructions  given  and  refused,  are  predicated  for 
assignments  of  error  on  the  present  appeal. 

The  cause  of  action,  as  stated  in  the  first  count  of  the 
complaint,  was  that  Scott,  section  foreman  and  superin- 
tendent of  road  repairs,  in  the  exercise  of  such  super- 
intendence, negligently  ordered  and  directed  plaintiff's 
intestate  and  the  other  section  hands  to  take  the  two 
lever  cars  over  the  river  at  once,  and  at  a  great  rate  of 
speed,  and  negligently  stopped  his  car  suddenly  while  it 
was  in  front  of  the  other  car,  while  both  were  going  at  a 
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high  rate  of  speed,  and  without  first  ordering  the  rear 
car  to.  stop,  or  notifying  those  on  it  of  his  intention  to 
stop  the  car  he  was  on,  causing  the  rear  car  to  run  into 
the  front  car,  whereby  plaintiff's  intestate  was  knocked 
ofiF  the  rear  car  and  killed. 

That  stated  in  the  second  count  is,  that  Scott,  the  de- 
fendant's section  foreman,  in  charge  of  the  two  lever 
cars,  the  one  running  closely  behind  the  other,  at  a  high 
rate  of  speed,  negligently  stopped  the  front  car  suddenly, 
without  notifying  those  on  the  car  behind,  by  reason  of 
which  the  rear  car  ran  into  the  front  car,  whereby  plain- 
tiff's intestate  was  knocked  off  the  rear  car  and  killed. 

These  allegations  were  put  in  issue  by  the  general  de- 
nial ;  and  the  defendant  further  defended  upon  a  plea  of 
contributory  negligence  on  the  part  of  the  intestate,  the 
gravemen  of  which  was  that  he  failed  to  grasp  or  hold 
to  the  lever  or  handle  of  the  car  on  which  he  was  riding 
(the  rear  car) ,  as  it  was  his  duty  to  do,  but  stood  at  the 
rear  end  of  the  car,  and  was  negligently  looking  up  and 
down  the  river  over  which  the  cars  were  passing,  or  was 
looking  backward  without  holding  on  to  any  part  of  the 
car,  or  the  handle  thereof,  which  was  an  unsafe  and 
dangerous  way  of  crossing  said  river  and  trestle  on  a 
moving  hand-car.     Issue  was  joined  on  this  plea. 

There  was  evidence  tending  to  support  both  the  com- 
plaint and  pleas. 

Smith  Peoples,  one  of  the  section  hands,  on  the  car 
with  the  deceased',  was  permitted  to  testify  that  the  place 
where  the  injury  occurred — on  the  abutting  trestle  of  a 
river  bridge — was  a  dangerous  place  to  stop.  The  de- 
fendant's objection  to  the  question  calling  out  the  testi- 
mony, was,  that  it  was  illegal,  and  called  for  incompe- 
tent, inadmissible  and  illegal  testimony.  The  question 
called  for  the  statement  of  a  collective  fact,  and  answer 
to  it  is  not  reversible  error. 

The  section  foreman,  expert  in  the  operation  of  hand- 
cars, was  asked  by  the  defendant  to  state  whether  or  not 
the  danger  of  riding  on  one  of  the  hand-cars,  while  in 
motion,  is  obvious  and  patent  to  a  man — whether  any 
man  of  common  sense  would  know  that  to  be  dangerous? 
A  general  objection  to  the  question  was  sustained.  We 
think  there  was  no  error  in  this  ruling.  It  is  common 
knowledge  that  danger  attends  riding  on  a  moving  hand- 
car and  that  this  danger  is  patent  and  obvious  to  a  man 
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of  common  sense.  If  the  witness  had  answered  the 
question,  affirmatively,  the  answer  would  have  been  de- 
claratory merely  of  what  the  jury  already  knew. 

There  was  no  reversible  error  in  allowing  the  question 
to  be  asked  the  foreman  by  the  plaintiff:  **Is  it  always 
necessary  when  four  of  the  hands  are  on  the  lever  car 
for  all  four  hands  to  have  hold  of  the  handles,  all  the 
time,  in  order  to  propel  the  car  at  a  safe  rate  of  speed?" 
for  the  reason,  if  no  other,  that  the  answer  of  the  wit- 
ness was,  '*Yes,  they  should  hold  to  it.''  The  answer 
was  favorable  to  the  defendant. 

Witness,  Guy,  one  of  the  section  hands,  was  asked  by 
defendant,  how  a  person  operating  the  car  should  grasp 
the  handle?  The  court  sustained  an  objection  to  the 
question,  but  it  is  shown  that  the  witness,  immediately, 
without  objection,  explained  fully  how  the  handle  should 
be  grasped,  rendering  harmless  the  error,  if  any,  in  the 
court's  ruling. 

The  evidence  was  circumstantial  as  to  what  propor- 
tion of  the  earnings  of  deceased  were  consumed  in  his 
own  support,  and  hence  what  amount  of  pecuniary  bene- 
fit the  dependent  next  of  kin  enjoyed  from  such  earnings. 
As  a  circumstance,  aiding  the  solution  of  this  question, 
it  was  competent  to  show  how  many  and  what  depend- 
ents there  were,  and  their  ages.  Particularly,  in  view 
of  the  cautionary  instructions  given  the  jury  by  the 
court,  in  reference  to  this  proof,  there  was  no  error  in 
the  ruling.  The  authorities  hereafter  cited,  touching 
the  measure  of  damages,  make  a  distinction  between 
cases  where  the  entire  earnings  are  consumed  in  the  sup- 
port of  the  family  and  where  c.  portion  only  is  so  con- 
sumed, leaving  a  surplus  for  accumulation,  though  it 
seems  that  in  cases  where  there  are  dependent  families, 
who  are  distributees,  enjoying  support  from  the  earn- 
ings, and  also  surplus  accumulations,  the  plaintiff,  ad- 
ministrator, is  not  confined  in  his  recovery  to  the 
amount  of  injury  sustained  by  the  loss  of  their  support, 
but  may  recover  tlie  entire  present  value  of  the  accumu- 
lations, as  well.  The  present  record  raises  no  question 
calling  for  any  further  explanation  of  this  distinction  or 
how  it  operates,  than  is  stated  in  TrammelVs  Caae^  93 
Ala.  350,  which  gives  the  dependent  family  annual  bene- 
fits. The  writer's  own  views  are  that  under  the  statute, 
which  gives  the  right  of  action  to  the  administrator  for 
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the  benefit  of  all  di8tributees  alike,  the  measure  of  dam- 
ages is  the  same  in  all  cases,  whether  some  or  all  of  the 
distributees  were  dependent  or  not. 

The  court  at  the  request  of  the  plaintiff  instructed  the 
jury  that  if  deceased  was,  at  the  time  of  his  death,  in 
good  health  and  of  sober  habits,  and  was  48  years  of  age, 
his  expectancy  of  life  was  as  much  as  eighteen  years. 
This  charge  was  an  invasion  of  the  province  of  the  jury. 
In  assessing  damages,  in  cases  like  this,  it  devolves  upon 
■the  jury,  upon  consideration  of  all  the  circumstances  bear- 
ing upon  the  subject,  as  disclosed  by  the  evidence,  to  ascer- 
tain what  the  duration  of  the  party's  natural  life  would 
have  been.  There  is  no  method  of  ascertaining  it,  as  a 
positive  fact.  The  period  fixed,  in  any  case,  is  necessa- 
rily an  inference  drawn  from  many  conditions  and  circum- 
stances. In  the  same  case,  different  minds  of  equal 
intelligence,  might  reach  different  conclusions.  The 
tables  of  mortality,  computed  upon  the  experience  of  life 
insurance  companies,  which,  being  of  such  universal 
recognition,  courts  will  judically  notice,  are  not  conclu- 
sive that  the  life  expectancy  of  any  particular  person, 
though  in  good  health  and  of  sober  habits,  should  be  de- 
clared to  be  the  period  they  estimate.  It  may  be  stated 
as  a  fact  generally  known  that  in  the  system  of  insurance 
many  conditions  enter,  as  factors,  in  the  determination 
of  the  hazards  and  duration  of  a  person's  life.  Though 
good  health  and  sober  habits,  at  the  time,  prevail,  there 
may  be  other  physical  infirmities  creating  extraordinary 
hazard  ;  such,  for  instance,  as  heritable  diseases  in  ances- 
tors, undue  relation  of  height  to  weight,  and  the  like. 
Again,  the  occupation  the  party  pursues  is  of  weighty 
consideration — whether  or  not  involving  extraordinary 
risk  and  danger.  These  may  all  be  matters  of  evidence 
before  the  jury,  in  a  given  case,  and  it  is  for  that  body 
to  draw  the  proper  inference  as  to  the  real  duration  of 
the  party's  natural  life.  In  the  present  case,  not  only 
the  age,  good  health  and  sober  habits  of  the  deceased 
were  shown  in  evidence,  but  he  was  pursuing  an  occu- 
pation attended  with  unusual  dangers.  The  charge  was 
bad,  in  that  it  withdrew  that  fact  from  the  consideration 
of  the  jury,  as  well  as,  because  it  made  the  court  to 
draw  the  inference  which  it  was  alone  the  province  of 
the  jury  to  draw. 

When  the  case  was  formerly  before  us,  we  held  that 
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the  two  charges  requested  by  the  plaintiff  and  numbered 
8  and  9  in  the  present  record,  ought  to  have  been  given. 
On  the  trial  from  which  this  appeal  comes,  a  question 
was  prominently  raised  by  evidence  and  is  now  argued 
before  us,  whether  or  not  the  deceased,  though  he  may 
have  had  hold  of  the  lever  or  handle,  held  it  with  the 
firmness  and  care  which  was  reasonably  necessary  to  his 
safety.  The  plea,  it  will  be  remembered,  on  both  trials, 
specially,  made  no  complaint  of  the  manner  in  which 
the  lever  was  grasped.  Its  sole  complaint  was,  that  de- 
ceased did  not  grasp  it  at  all,  but  stood  at  the  rear  end 
of  the  car  and  was  negligently  looking  up  and  down  the 
river,  over  which  the  cars  were  passing,  or  looking 
backward  without  holding  on  to  any  part  of  the  car  or 
the  handle  thereof;  and  there  was  a  special  replication, 
on  which  issue  was  joined,  which  alleged  that  he  was 
holding  to  the  handles  of  the  car,  and  continued  to  so 
hold  until  he  was  knocked  loose  by  the  sudden  putting 
on  of  the  brake,  &c.,  without  saying  anything  as  to  the 
firmness  or  careful  manner  of  the  grasp.  The  charges 
referred  to  do  not  submit  this  question,  as  to  the  manner 
of  the  grasp,  to  the  jury,  but  are  so  framed  as  to  in- 
struct, that  legal  requirements,  on  that  point,  were  sat- 
isfied, if  deceased  had  the  handles  of  the  lever  in  his 
hands.  We  will  not  now  determine  whether  the  plea 
and  replication,  and  the  evidence  adduced  on  the  last 
trial,  legally  raise  the  question.  It  may  be  that  they 
do.  It  will  be  safer,  on  another  trial,  to  so  frame  the 
instructions  as  to  submit  the  question  to  the  jury. 

The  foregoing  remarks  apply  alike  to  charges  1  and  2 
given  for  the  plaintiff. 

The  measure  of  damages,  in  cases  of  this  character, 
viz.,  where  the  next  of  kin  were  dependents  and  all 
earnings  were  consumed  in  the  support  of  the  family, 
will  be  understood  by  consulting  the  following  authori- 
ties :  L.  &  N.  R.  R.  Co.  v.  Trammell,  93  Ala.  350 ;  Mc- 
Adory  v.  L.  &  iV.  R,  i?.  Co.,  94  Ala.  272 ;  Bromley  v.  B. 
M.  R.  R.  Co.,  95  Ala.  397 ;  L.  &  N.  R.  R.  Co.  v.  Markee, 
103  Ala.  160;  ^.  G.  S.  R.  R.  Co.  v.  Hall,  105  Ala.  599. 
Charge  4  given  for  the  plaintiff  seems  to  come  within 
the  rule,  except  that  it  omits,  in  one  of  its  alternatives, 
to  confine  the  recovery  to  the  present  pecuniary  value, 
&c.  It  autliorizes  the  recovery  of  the  * 'present  cash 
value,  or  the  pecuniary  value,"  &c. 
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The  defendant  can  not  complain  of  the  basis  of  com- 
putation authorized  by  charge  6,  given  for  the  plaintiff. 

Though  charges  7  and  11  given  for  plaintiff,  might 
have  been  properly  refused,  there  was  no  error  in  giving 
them. 

Counsel  do  not  insist,  in  argument,  upon  the  error 
assigned  upon  the  giving  of  charge  3  for  the  plaintiff. 
We  notice,  however,  that  the  clause  therein,  "and  that 
said  John  Jones  was  thrown  out  of  said  rear  car  and 
killed, "  should  have  inserted  therein  before  the  word, 
"thrown,"  the  word  "thereby,"  or  some  change  made 
of  similar  effect. 

The  allegations  of  the  first  count  of  the  complaint  re- 
quires proof  that  the  foreman,  Scott,  stopped  his  car 
suddenly  while  it  was  in  front  of  the  other  car,  while 
both  cars  were  going  at  a  high  rate  of  speed,  either 
without  first  ordering  the  rear  car  to  stop,  or  without 
notifying  those  on  it  of  his  intention  to  stop  the  car  he 
was  on.  Both  these  alternatives  are  not  required  to  be 
proven.  The  second  charge  requested  by  the  defendant 
requires  proof  of  the  second  alternative,  though  the  first 
might  have  been  proven.  It  was  properly  refused. 
The  third  charge  requires  proof  of  both  alternatives, 
and  hence  is  bad. 

If  the  defendant's  fourth  charge  meets  one  of  the  above 
mentioned  alternatives,  it  does  not  the  other.  Nor  does 
it  meet  the  averment  of  the  second  count.  It  was  pro- 
perly refused . 

It  was  a  question  for  the  jury  whether  or  not  it  was 
negligent  for  Scott  to .  run  two  hand-cars  at  the  same 
time  in  the  manner  in  which  these  cars  are  shown  to 
have  been  run  across  the  bridge.  The  defendant's  fifth 
charge  was,  therefore,  properly  refused. 

If  the  injury  was  caused  by  the  sudden  putting  on  of 
the  brake  by  John  Guy,  we  cannot  say,  as  a  matter  of 
law,  that  the  act  of  Guy  was  negligent  or  wrongful  and 
was  not  rendered  reasonably  necessary  by  the  negli- 
gence of  the  foreman.  That  question  was  for  the  jury. 
The  sixth  charge  was,  therefore,  properly  refused.  The 
same  as  to  charge  7.  Charge  8  states  an  incorrect  meas- 
ure of  proof.  Nor  are  we  able  to  declare  as  matter  of 
law,  as  charge  10  does,  that  it  was  negligent  in  deceased 
to  have  hold  of  the  handle  with  one  hand  only.  Charge 
.  12  singles  out  a  particular  fact  for  the  special  attention 
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of  the  jury,  which  justified  its  refusal.  Charges  14,  15 
and  18  invaded  the  province  of  the  jury. 

Charge  19  ignores  the  question  whether  the  order  or 
signal  given  by  the  foreman,  under  all  the  circum- 
stances, involved  negligence  on  his  part.  So,  charge  20 
ignores  the  question  whether  the  acts  of  John  Woods 
therein  stated  were  superinduced  by  a  negligent  order 
of  the  foreman . 

We  think  it  can  not  be  stated,  as  a  legal  proposition, 
that  if  the  foreman  gave  the  signal  for  both  the  cars  to 
check  their  speed  at  the  same  time,  and  that  it  was 
known  by  those  on  the  rear  car,  and  that  Guy  properly 
applied  the  brake  in  the  usual  and  customary  way, 
there  was,  necessarily,  no  negligence  upon  which  a  re- 
covery for  plaintiff  might  be  based.  Whether  these 
facts,  in  view  of  other  circumstances,  involve  sufficient 
notification  to  those  on  the  rear  car,  of  the  intention  to 
stop,  within  the  meaning  of  the  second  count  of  the 
complaint,  and  whether  there  was  no  negligence  in  the 
fact  of  giving  such  a  signal,  under  such  circumstances, 
were  for  the  jury  to  determine.  Charge  24  was,  there- 
fore, properly  refused. 

Charges  25  and  26  as  well  as  the  general  charge  were 
obviously  improper. 

Reversed  and  remanded. 


jTi4    5WI 

|!i7  oS'         First  National  Bank  of  Anniston  v. 

Cheney. 

Action  of  Assumpsit  upon  Promissory  Notes. 

1.  Dissolution  of  partnership  ]  rights  of  creditors. — Upon  the  dissolu- 
tion of  a  partnership  by  one  of  the  members  retiring  therefrom,  an 
agreement  between  the  partners  that  those  continuing  the  business 
shaU  discharge  the  debts  of  the  firm,  does  not  release  the  retiring 
member  from  liability  as  principal  debtor  to  the  creditors  of  the  part- 
nership. 

2.  Sarne ;  wh^n  retiring  partner  released. — In  order  for  the  retiring 
partner  to  be  released  from  liability,  the  creditor  must'  consent  to  the 
aiTangement  and  agree  to  look  solely  to  the  other  member  or  mem- 
bers of  the  firm  for  the  payment  of  his  debt. 
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8.  Same ;  same;  case  at  bar. — Where  upon  the  dissolution  of  a  part- 
nership by  the  retirement  of  one  of  the  partners,  there  was  an  agree- 
ment between  the  members  thereof  that  those  continuing  the  busi- 
ness should  discharge  the  debts  of  the  old  firm,  the  facts  that  credi- 
tors of  the  said  firm  knew  of  the  terms  of  the  dissolution  and  assented 
thereto  at  the  time  the  agreement  was  made,  and  that  when  the  debt 
to  them  fell  due  they,  without  the  knowledge  or  consent  of  the  re- 
tired member,  extended  the  time  of  payment  for  a  valuable  consid- 
eration, and  accepted  the  notes  of  the  new  firm  as  evidence  of  the 
indebtedness,  do  not  amount  to  a  release  of  the  retired  partner, 
since  they  do  not  show  an  agreement  to  look  solely  to  the  members 
of  the  new  partnership  for  payment  of  the  debt ;  and  in  an  action  by 
BQch  creditors  against  the  retired  partner  to  recover  the  amount  due 
upon  said  debt  of  the  old  firm,  pleas  setting  up  such  facts,  separately 
or  all  together,  present  no  defense  to  the  maintenance  of  the  suit. 

4.  Same ;  same;  release  of  partner  by  surrender  of  collaterals. — If  a 
partnership  transfers  to  its  creditor  collateral  securities  for  the  pay- 
ment of  its  debt,  and  one  of  the  members  subsequently  retires  under 
an  agreement  with  the  others  to  continue  the  business  and  discharge 
the  debts,  the  surrender  of  such  collateral  securities  to  the  new  firm, 
without  the  knowledge  or  consent  of  the  retiring  member,  amounts 
to  a  discharge  of  the  latter  to  the  extent  of  the  value  of  such  securi- 
ties. 

5.  Pleading  and  practice ;  demurrer  to  replication  error  without  iiijury ; 
appeal. — Where  a  demurrer  was  sustained  to  a  replication,  which  was 
in  efifect  only  a  Joinder  of  issue  on  a  plea,  and  the  facts  set  up  in  said 
replication  in  answer  to  the  plea  would  be  admissible  in  evidence  on 
issue  joined  on  the  plea,  it  will  be  presumed  on  appeal,  in  the  absence 
of  a  bill  of  exceptions,  that  on  the  trial  on  the  merits  the  court  did 
allow  such  facts  to  be  introduced  in  evidence ;  and,  therefore,  if  there 
was  error  in  sustaining  the  demuri*er  thereto,  it  was  error  without 
injury. 

6.  Same;  facts  peculiarly  within  the  knowledge  of  other  party  need  not 
be  averred  with  particularity  by  the  pleader;  case  at  bar. — In  pleading, 
the  pleader  need  not  allege  with  particularity  facts  peculiarly  within 
the  knowledge  of  the  other  party  ;  and  in  an  action  against  a  retired 
partner  by  a  creditor  of  the  old  partnership,  pleas  which  aver  that  at 
the  creation  of  the  debt  collateral  securities  were  transferred  to  the 
plaintiff  of  sufficient  value  for  its  payment,  and  *'that  plaintiff  has 
converted  to  its  own  use  a  large  part  of  said  collateral,  to  the  dam- 
age" of  the  defendant  in  a  certain  sum,  which  he  asks  to  recoup 
against  the  debt  sued  upon,  are  not  subject  to  demurrers  upon  the 
ground  that  they  do  not  sufficiently  show  how  or  wherein  plaintiff 
converted  the  collaterals,  or  what  collateral  plaintiff  converted  to  its 
own  use ;  such  facts  being  peculiarly  within  the  knowledge  of  the 
plaintiff. 

7.  Release  of  retiring  partner;  money  deposited  ivlth  creditor. — Where, 
upon  the  dissolution  of  a  partnership  by  the  i*etirement  of  one  of  its 
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members,  the  business  is  continued  by  the  other  membai's  of  the  firm 
under  an  agreement  on  their  part  to  discharge  the  debts  of  the  old 
partnership,  the  fact  that  the  creditor  of  the  old  firm  has  on  deposit 
funds  belonging  to  the  new  firm  at  the  date  of  the  maturity  of  his 
debt,  and  does  not  apply  them  to  the  satisfaction  of  said  debt,  con- 
stitutes no  release  of  the  retiring  member. 

8.  Same;  same ;  sufficiency  of  plea. — In  an  action  by  a  creditor  of  a 
dissolved  firm  against  a  retired  partner,  a  plea  that  when  the  debt 
became  due,  and  afterwards,  the  continuing  firm  had  money  on  de- 
posit with  plaintiff  sufiicient  to  pay  the  debt,  and  that  plaintifiF  failed 
to  appropriate  it  to  the  debt  of  the  old  firm,  but  allowed  it  to  be 
drawn  out  by  the  new  firm,  constitutes  no  defense  and  is  demurrable, 
because  it  does  not  show  that  such  money  was  the  proceeds  of  the 
assets  of  the  old  firm,  or  that  the  old  firm  or  defendant  had  any  in- 
terest in  it. 

Appeal  from  the  City  Court  of  Anniston. 

Tried  before  the  Hon.  James  W.  Lapsley. 

This  was  a  suit  commenced  by  attachment  by  the  ap- 
pellant, the  First  National  Bank,  against  A.  D.  Cheney. 
The  complaint  counted  upon  several  promissory  notes, 
which  were  executed  to  the  plaintiff  by  Hill,  Bell  & 
Cheney,  a  partnership  of  which  the  defendant,  A.  D. 
Cheney,  was     at  the  time  of  their  execution,  a  member. 

The  defendant  filed  thirteen  pleas,  which  were  as  fol- 
lows:  "1.  That  the  allegations  of  the  complaint  are 
untrue."  '*2.  That  he  has  paid  the  debt,  for  the  re- 
covery of  which  this  suit  was  brought,  before  the  action 
was  commenced."  *'3.  That  the  notes  sued  on  in  this 
action  were  made  by  Hill,  Bell  &  Cheney,  a  partnership 
composed  of  W.  L.  Hill,  John  T.  Bell  and  this  defend- 
ant ;  that  on  or  about  May  25th,  1891,  said  partnership 
was  dissolved  by  the  withdrawal  therefrom  of  this  de- 
fendant, and  the  business  was  continued  by  said  W.  L. 
Hill  and  Jno.  T.  Bell  in  the  name  of  Hill  &  Bell,  who 
assumed  the  payment  of  all  the  indebtedness  of  said 
Hill,  Bell  &  Cheney ;  that  plaintiff"  was  notified  of  the 
fact  of  said  dissolution  at  the  date  thereof,  and  that 
Hill  &  Bell  had  assumed  the  payment  of  said  notes  due 
from  Hill,  Bell  &  Cheney  ;  that  when  notes  here  sued  on 
had  become  due,  plaintiff,  without  the  knowledge  or 
consent  of  this  defendant,  agreed  with  said  Hill  &  Bell 
to  extend,  and  did  extend,  the  time  of  payment  thereof, 
for  a  valuable  consideration,  and  accepted  the  notes  of 
said  Hill  &  Bell  due  on  or  about  October  15th,  1892,   as 
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evidence  of  said  indebtedness,  and  this  defendant  says 
that  by  said  acts  of  plaintiff  he  has  been  discharged  from 
liability  on  said  notes."  In  each  of  the  following  pleas 
there  was  averred  the  same  facts  as  to  the  former  exist- 
ence of  the  partnership  of  Hill,  Bell  &  Cheney,  its  dis- 
solution, and  the  withdrawal  therefrom  of  the  defend- 
ant. The  quotations  from  the  remaining  pleas,  as  noted 
by  their  numbers,  respectively,  are  the  averments  seek- 
ing to  set  up  the  defense  relied  upon  as  stated  in  each 
of  the  pleas,  with  the  exception  of  the  10th  and  lltli 
pleas,  and  these  are  set  out  in  full.  4.  **That  at  the 
date  of  said  dissolution  as  above  stated,  plaintiff  held, 
as  collateral  security  for  the  debt  here  sued  on,  solvent 
notes  of  sundry  parties — secured  by  mortgages — amount- 
ing in  the  aggregate  to  more  than  $5,500  in  value,  and 
that  afterwards,  to-wit,  on  or  about  October  1st,  1891, 
plaintiff,  without  the  knowledge  or  consent  of  this  de- 
fendant, surrendered  and  delivered  said  collateral  security 
to  said  Hill  &  Bell,  and  thereby  discharged  this  de- 
fendant from  further  liability."  5.  "That  plaintiff 
was  notified  of  the  fact  of  said  dissolution  at  the  date 
thereof,  and  that  Hill  &  Bell  had  assumed  the  payment 
of  the  notes  here  sued  on,  and  plaintiff  assented  thereto, 
and  when  said  notes  became  due,  plaintiff,  without  the 
knowledge  or  consent  of  this  defendant,  agreed  with 
said  Hill  &  Bell  to  extend  the  time  of  payment  of  said 
debt,  and  accepted  the  notes  of  said  Hill  &  Bell  for  said 
debt  due  on  or  about  October  15,  1892  ;  and  defendant 
says  that  by  said  acts  of  plaintiff  he  has  been  discharged 
from  liability  on  said  notes."  6.  "As  a  part  of  the 
consideration  of  the  dissolution  of  said  firm,  and  the 
withdrawal  of  said  defendant,  and  the  selling  of  his  in- 
terest in  the  assets  of  Hill,  Bell  &  Cheney,  said  firm  of 
Hill  &  Bell  assumed  the  payment  of  and  agreed  to  pay 
the  plaintiff  the  debt  for  which  this  suit  is  brought, 
which  assumption  and  agreement  was  known  to  plain- 
tiff at  the  time  when  the  same  was  made.  That  when 
said  notes  here  sued  on  had  become  due,  plaintiff,  with- 
out the  knowledge  or  consent  of  this  defendant,  agreed 
with  said  Hill  &  Bell  to  extend,  and  did  extend,  the 
time  of  the  payment  thereof,  for  a  valuable  considera- 
tion, and  accepted  the  notes  of  said  Hill  &  Bell  due  on 
or  about  October  15th,  1892,  as  evidence  of  said  indebt- 
edness ;  and  this  defendant  says  that  by  said  acts  of 
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plaintiff  he  has  been  discharged  from  liability  on  the 
notes,  the  foundation  of  this  suit/'  7.  Same  as  the 
sixth  plea. 

8.  ''As  a  part  of  the  consideration  of  the  dissolution 
of  said  firm  and  the  withdrawal  of  said  defendant,  said 
firm  of  Hill  &  Bell  assumed  the  payment  of  and  agreed 
to  pay  the  debt  of  plaintiff,  for  which  this  action  is 
brought,  which  assumption  and  agreement  was  known 
to  the  plaintiff  at  the  time  it  was  made,  and  it  assent^ 
thereto,  and  agreed  to  look  alone  to  the  new  firm  of  Hill 
&  Bell  for  the  payment  of  the  notes  here  sued  on,  and 
thereby  released  this  defendant  from  further  liability  on 
said  debt  to  plaintiff/' 

9.  "That  when  the  notes  here  sued  on  had  become 
due,  plaintiff,  without  the  knowledge  or  consent  of  this 
defendant,  agreed  with  said  Hill  &  Bell  to  extend,  and 
did  extend,  the  time  of  payment  thereof  for  a  valuable 
consideration,  and  accepted  the  notes  of  said  Hill  A  Bell 
due  on  or  about  October  15th,  1892,  as  evidence  of  said  in- 
debtedness ;  that  at  the  time  when  the  notes  here  sued 
on  became  due,  and  for  a  long  time  thereafter,  both  said 
Hill  &  Bell  were  solvent,  but  are  now  and  have  been 
since  the  commencement  of  this  suit  insolvent,  and  by 
reason  of  these  acts  of  plaintiff  defendant  says  he  has 
been  discharged  from  liability  on  said  notes." 

10.  "Defendant  for  further  answer  to  said  complaint 
says  that  at  the  time  of  the  making  of  the  notes  here 
sued  on,  the  makers  thereof  placed  with  plaintiff  as  col- 
lateral security  for  said  notes,  solvent  notes  on  sundry 
parties  secured  by  mortgages,  amounting  in  the  aggre- 
gate to  more  than  $5,500  in  value,  a  full  list  of  which  is 
hereto  attached  marked  "A",  and  that  plaintiff  has  con- 
verted to  its  own  use  a  large  part  of  said  collateral,  to 
the  damage  of  this  defendant  in  the  sum  of  $2,500, 
which  sum  he  asks  to  recoup  against  the  debt  of  plain- 
tiff in  this  action." 

11.  '*  Defendant  for  further  answer  to  said  complaint 
says  that  at  the  time  of  the  making  of  the  notes  here  sued 
on,  the  makers  thereof  placed  with  the  plaintiff  as  collat- 
eral security  for  said  notes,  solvent  notes  on  sundry  parties 
amounting  in  the  aggregate  to  more  than  $5,500  in  value, 
a  full  list  of  wliich  is  hereto  attached  marked  *'A",  and 
that  plaintiff  has  converted  said  collateral  notes  to  its 
own   use,  to  the  damage  of  defendant  in  the  sum  of 
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$3,000  which  sum  he  asks  to  recoup  against  the  debt  of 
plaintiff  in  this  action." 

12.  *'That  when  the  notes  here  sued  on  had  become 
due,  plaintiff  without  the  knowledge  or  consent  of  this 
defendant,  agreed  with  said  Hill  &  Bell  to  extend  the 
time  of  payment  and  did  extend  the  time  of  payment 
thereof  for  a  valuable  consideration,  and  accepted  the 
notes  of  said  Hill  &  Bell  due  on  or  about  October,  1892, 
as  evidence  of  said  indebtedness,  and  when  said  last 
named  notes  became  due  plaintiff  again,  without  the 
knowledge  or  consent  of  this  defendant,  agreed  with 
said  Hill  &  Bell  for  a  further  extention  and  did  extend 
the  time  of  payment  of  the  notes  here  sued  on,  for  a 
valuable  consideration,  and  accepted  the  notes  of  said 
Hill  &  Bell  due  about  November  1st,  1893,  as  evidence 
of  said  indebtedness  ;  and  defendant  says  that  by  each  of 
said  extensions  of  plaintiff  he  has  been  discharged  from 
liability  on  said  notes." 

13.  '*That  when  the  notes  here  sued  on  became 
due,  and  for  a  long  time  thereafter,  the  said  Hill 
&  Bell  had  a  sum  of  money  on  general  dej)osit 
with  plaintiff,  which  was  then  engaged  in  a  banking 
business,  sufficient  to  pay  each  of  said  notes  as  they 
severally  became  due  ;  that  it  did  not  appropriate  said 
sums  of  money  or  any  of  it  to  the  payment  of  said  notes, 
but  permitted  said  Hill  &  Bell  to  check  the  same  out  for 
other  purposes,  and  that  since  said  time  said  Hill  &  Bell, 
W.  I.  Hill  and  John  T.  Bell,  have  become  insolvent; 
and  defendant  says  that  by  reason  of  said  acts  of  plaintiff 
he  has  been  discharged  from  all  liability  on  said  notes." 

To  the  3d,  4th,  5th,  6th,  7th,  8th,  9th  and  12th  pleas 
the  plaintiff  demurred  upon  the  following  grounds  :  1. 
The  facts  as  set  out  in  said  pleas  do  not  show  that  de- 
fendant was  discharged  by  acts  of  plaintiff  from  his 
liability  on  said  notes.  2.  It  is  not  shown  that  the 
taking  of  Hill  &  Bell's  notes,  as  stated  in  said  pleas,  was 
in  payment  or  satisfaction  of  the  notes  of  Hill,  Bell  & 
Cheney.  3.  It  is  not  sufficiently  shown  in  said  plea  that 
plaintiff  agreed  that  Hill  &  Bell  might  assume  the  debt 
of  Hill,  Bell  &  Cheney,  and  that  said  Cheney  would  be 
released  therefrom.  4.  The  surrendering  of  said  collat- 
erals to  said  Hill  &  Bell  did  not  thereby  discharge  de- 
fendant from  his  liability  to  plaintiff.  5.  If  it  is  true, 
as  stated  in  said  pleas,  that  plaintiff  agreed  with  said 
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Hill  &  Bell  to  extend  the  time  of  payment  of  said  debt, 
and  accepted  the  notes  of  said  Hill  &  Bell  for  said  debt 
due  on  about  the  15th  of  October,  1892,  this  would  not 
discharge  defendant  from  his  liability  on  said  n6tes  of 
said  Hill,  Bell  &  Cheney.  6.  It  does  not  sufficiently 
appear  from  said  plea  that  plaintiff  agreed  to,  or  did, 
discharge  or  release  said  Cheney  from  his  liability  to 
plaintiff  on  said  notes  of  Hill,  Bell  &  Cheney. 

To  the  10th  and  11th  the  plaintiflF  demurred  upon  the 
following  grounds  :  "1st.  It  is  not  sufficiently  stated  or 
shown  how  or  wherein  plaintiff  converted  said  collateral 
to  its  own  use.  2d.  It  is  not  sufficiently  shown  what 
collateral  or  collaterals  plaintiff  converted  to  its  own  use. 
3d.  There  is  no  negligence,  malfeasance,  or  misfeasance 
of  plaintiff  averred  in  said  pleas  in  the  collection  of  said 
collateral." 

To  the  13th  plea  the  plaintiff  demurred,  the  principal 
grounds  of  which  demurrer  are  copied  in  the  opinion. 

Each  of  the  demurrers  to  the  several  pleas  were  over- 
ruled, and  to  each  of  these  several  rulings  the  plaintiff 
separately  excepted. 

There  were  replications  and  rejoinders  filed,  but  under 
the  opinion  on  the  present  appeal,  it  is  unnecessary  to 
set  out  any  of  these  except  the  replication  filed  to  the 
4th  plea,  which  was  as  follows  :  "That  it  is  true  that 
at  the  date  of  the  dissolution  of  Hill,  Bell  &  Cheney, 
plaintiff  held  sundry  notes,  mortgages  and  accounts  be- 
longing to  Hill,  Bell  &  Cheney  as  collateral  security  for 
the  debt  due  plaintiff  by  Hill,  Bell  &  Cheney,  which 
notes,  mortgages  and  accounts  amounted  to  something 
over  five  thousand  ($5,000)  dollars,  and  it  is  also  true 
that  plaintiff  surrendered  possession  and  delivered  said 
collateral  to  Hill  &  Bell,  but  it  delivered  the  same  to 
Hill  &  Bell  as  the  agents  of  the  plaintiff,  to  collect  said 
collateral  for  the  use  and  benefit  of  plaintiff,  and  the 
proceeds  when  collected  to  be  applied  upon  the  notes  of 
Hill,  Bell  &  Cheney,  and  what  was  collected  was  applied 
as  a  credit  upon  the  notes  of  Hill,  Bell  &  Cheney."  To 
this  replication  the  defendant  demurred  upon  the  follow- 
ing grounds:  "1st.  For  that  said  replication  neither 
traverses  nor  confesses  and  avoids  the  allegations  of  said 
plea.  2d.  For  that  said  replication  merely  confesses  the 
material  allegations  of  said  plea,  without  stating  any 
facts  in  avoidance  thereof.     3d.  For  that  the  allegations 
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of  said  replication  are  no  answer  to  said  plea."  This 
demurrer  was  sustained,  and  the  plaintiff  duly  excepted. 
The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  upon  the  hearing  of  all  the  evi- 
dence, the  court  rendered  judgment  in  favor  of  the  de- 
fendant. The  plaintiff  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  upon  the  pleadings,  to 
which  exceptions  were  reserved. 

J.  J.  WiLLETT,  for  appellant. — When  one  partner 
retires  from  a  firm  and  turns  over  the  assets  to  the 
remaining  members,  and  the  creditors  of  the  firm  are 
informed  of  this  dissolution  and  its  terms,  the  retiring 
member  is  not  thereby  discharged  from  liability  as 
principal  debtor,  and  the  creditor  is  not  bound  there- 
after to  treat  him  merely  as  surety.  To  discharge  the 
retiring  member  there  must  be  an  agreement  on  the 
part  of  the  creditor  to  discharge  him  from  the  liability 
of  the  old  firm.  Even  if  the  continuing  partners  give  a 
new  security  for  the  old  debt,  this  will  not,  of  itself, 
operate  to  discharge  the  retiring  partner.  The  relation 
of  creditor  and  principal  debtor  can  not  be  changed 
without  the  consent  and  agreement  on  the  part  of  the 
creditor.  This  is  what  is  known  as  the  English  rule,  as 
distinguished  from  what  is  called  the  American  doctrine 
in  reference  to  the  point  involved. — Roberts  v.  Strang,  38 
Ala.  566  ;  Hall  &  Long  v.  Jones,  56  Ala.  493  ;  Raivson  v, 
Taylar,  27  Amer.  Rep.  464;  Falknerv,  Hill,  104  Mass. 
188;  Wildes  v.  Fessenden,  4  Mete.  (Mass.)  12;  Morton  v. 
Richards,  13  Gray  (Mass.)  15  ;  Titnsv,  Todd,  25  N.  J.  Eq. 
458  ;  Parker  v.  Canfield,  9  Amer.  Rep.  317  ;  Eagle  Manfg. 
Co,v.  Jennings,  44  Amer.  Rep.  668 ;  Collier  v.  Leech,  29 
Pa.  St.  404 ;  Harris  v.  Lindsay,  4  Wasli.  C.  C.  Rep.  271 ; 
In  re  Parker  &  Morris,  11  Fed.  Rep.  397  ;  Yeaqer  v.  Focke, 
25  S.  W.  Rep.  662  ;  Hayivardv.  Burke,  37  N.  E.  Rep.  846  ; 
Barnes  v.  Boyers,  12  S.  E.  Rep.  708;  Wadhams  v.  Page, 
25  Pac.  Rep. 462;  Lutterloh  v.  Mcllhenny,  11  S.  W.  Rep. 
1063  ;  White  v.  Boone,  12  S.  W.  Rep.  51 ;  Wild  v.  Dean, 
3  Allen,  (Mass.)  579;  1  Lindley  on  Partnership,  (2d 
Amer.  ed.) ,  583,  584,  585,  586  ;  2  Collyer  on  Partnership, 
(6th  ed.),  912,  913,  914,  915;  Parsons  on  Partnership, 
(3d  ed.),  457,  et  seq.  ;  Story  on  Partnership,  §  158,  et  seq.  ; 
1  Bates  on  Partnership,  §§  532,  533,  534  and  cases  cited ; 
17  Amer.  &  Eng.  Encyc.  of  Law,  1131. 
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2.  An  application  of  the  foregoing  principles  of  law 
makes  it  evident  that  the  city  court  of  Anniston  erred  in 
overruling  plaintiff's  demurrers  to  the  third,  fourth,  fifth, 
sixth,  seventh,  ninth,  twelfth  and  thirteenth  pleas.  The 
thirteenth  plea  is  especially  defective,  not  only  in  as- 
suming that  the  relation  of  principal  and  surety  existed 
between  the  bank  and  Cheney,  but  in  not  stating  that 
the  notes  of  Hill,  Bell  &  Cheney  were  due  at  the  time 
plaintiff  permitted  Hill  &  Bell  to  check  out  the  money 
of  Hill  &  Bell ;  and  also  in  not  averring  that  this  money 
checked  out  was  the  proceeds  of  the  assets  of  Hill,  Bell 
&  Cheney,  or  that  the  said  firm  of  Hill,  Bell  &  Cheney 
had  an  interest  therein. —  Yeager  v.  Focke,  25  S.  W.  Rep. 
662. 

3.  It  is  evident  that  if  error  is  shown  in  the  overrul- 
ing of  plaintiff's  demurrers  to  any  of  defendant's  pleas, 
or  in  the  sustaining  of  defendant's  demurrers  to  plain- 
tiff's replication,  a  reversal  must  ensue,  for  it  was  held 
in  Eads  v.  Murphy^  52  Ala.  520,  ** that  whenever  a  de- 
murrer is  improperly  sustained  to  one  or  more  special 
pleas,  the  presumption  of  injury  arises  and  will  compel 
a  reversal  unless  the  court  can  clearly  see  from  the  rec- 
ord that  the  party  interposing  such  special  pleas  not  only 
could  have  had,  but  did  have,  under  some  other  plea  the 
benefit  of  the  defense  set  up  by  his  special  pleas." 

Cassady,  Blackwell  &  Keith,  contra, — 1.  The  doc- 
trine of  suretyship  of  the  retiring  partner  to  the  remain- 
ing partners,  for  the  debts  of  the  old  firm,  is  a  new 
question  in  Alabania,  but  in  many  of  the  states  the 
question  has  been  pavssed  upon,  and  the  following  seems 
to  be  the  American  doctrine:  "That  the  relation  of 
principal  and  surety  as  between  the  parties,  composing 
the  partnership  on  dissolution  and  assumption  of  the 
payment  of  the  firm  debts  by  the  remaining  partners,  is 
created,  and  if  the  creditor  knows  of  this  changed  rela- 
tion and  the  fact  of  the  assumption  of  payment  of  the 
firm's  debts  by  the  remaining  partners,  the  creditor 
must  respect  these  new  relations,  when  he  deals  with 
the  remaining  partners  in  reference  to  his  debt  against 
the  old  firm."  An  extention  of  the  time  of  the  payment 
of  the  debt  of  the  old  firm  by  the  creditor  to  the  remain- 
ing partners  works  a  discharge  of  the  retiring  partner, 
if  the  same  is  done  without  the  knowledge  and  con^ient  oj 
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such  retiring  partner. — 17  Amer.  &  Eng.  Encyc.  of  Law, 
1131,  1132 ;  Millerd  v.  Thorn,  56  N.  ¥."402 ;  24  Amer.  & 
Eng.  Encyc.  of  Law,  721  and  note  1 ;  Arnold  v.  Camp,  12 
Johns.  (N.  Y.)  409;  Dodd  &  Ross  v.  Dreyfus,  57  How. 
Prac.  (N.  Y.)  319 ;  WaijdelliK  Luer,  3  Den.  (N.  Y.)410 
Smith  V.  Shelden,  35  Micli.  42  ;  s.  c.  24  Amer.  Rep.  529 
Colgrove  v,  Tallman,  67  N.  Y.  95  ;  s.  c.  23  Amer.  Rep.  90 
Leithauserv.  Bauyneister,  28  Am.  St.  Rep.  336;  Louder- 
ba^k  V.  Lilly,  75  Ga.  855;  Union  Mut.  Life  Ins,  Co.v, 
Hanford,  143  U.  S.  Rep.  187 ;  Palmer  v.  Purdy,  83  N.  Y. 
144;  Williams  v.  Boyd,  75  Ind.  286  ;  Harris  v,  Lindsay, 
4  Wash.  (U.  S.)  98;  Register  v.  Dodge,  19  Blatchf.  (U. 
S.)  79 ;  yEtna  Ins,  Co.  v.  Wires  &  Peck,  28  Vt.  93  ;  Hall 
V.  Johnson,  (Tex.)  38  Cent.  Law  J.  295 ;  Gourley  v.  Tyler, 
(Texas)  15  So.  W.  Rep.  731 ;  Brandt  on  Sur.  §  36  and 
note;  Randolph  on  Com.  Paper,  §  960;  Lindley  on 
Part.,  §  240,  note  45,  §§  248,  249,  note  50;  Jones  on 
Pledges,  §  518.  The  fact  of  assent  to  the  changed  re- 
lation may  be  shown  by  subsequent  dealings  of  creditor 
with  remaining  partner. — Madge  v.  Treat,  57  Ala.  1; 
Hall  V.  Jones,  56  Ala.  493. 

2.  There  is  no  question  better  settled  than  that  a 
creditor  having  collaterals  placed  with  him  to  secure  a 
debt,  must  use  diligence  in  collecting  same,  and  if  by 
any  act  of  his  in  reference  thereto  injury  results  to  the 
pledgor,  the  pledgee  is  answerable  for  such  injury.  If  a 
creditor  in  a  case  lilce  this  should  give  up  collaterals 
held  by  him,  and  take  those  of  the  new  firm,  or  give 
long  credit  for  additional  interest,  without  the  consent  oj 
the  retiring  partner,  then  the  retiring  partner  would  be 
discharged,  at  least  to  the  value  of  the  collaterals.  The 
creditor  is  not  justified  in  turning  over  the  collaterals  to 
the  remaining  partners  of  the  new  firm.  Partners  after 
the  dissolution  cannot  act  as  agents  for  each  other  with- 
out new  authority,  except  in  winding  up  the  business  of 
the  old  firm.  They  cannot  incur  any  new  liability.  The 
pleas  allege  that  these  collaterals  were  in  the  hands  of 
the  bank  at  the  time  of  the  dissolution,  and  were  there- 
fore out  of  the  control  of  the  old  firm  or  the  new  firm  of 
Hill  &  Bell.  When  the  bank  turned  them  over  to  Hill 
&  Bell  it  made  them  its  agents,  and  therefore  is  respon- 
sible to  appellee  for  any  injury  resulting  from  such 
transaction.  Hill  &  Bell  so  far  as  the  appellee  is  con- 
cerned were  the  principal  debtors,  and  the  delivery  to 
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them  without  the  knowledge  and  consent  of  appellee 
discharged  him,  at  least  to  the  extent  of  the  value  of 
such  collaterals,  and  he  is  entitled  to  recoup  this  value 
against  plaintiff's  claim  in  this  case. — 17  Amer.  &  Eng. 
Encyc.  of  Law,  1129;  Jones  ©n  Pledges,  §§  515,575, 
596  ;  St.  John  v.  0' Council,  7  Port.  466  ;  Cocke  v.  Chancy. 
14  Ala.  65. 

3.  The  last  and  remaining  question  raised  by  the  13th 
plea,  seems  to  us  to  be  a  good  defense.  If  a  bank  own- 
ing and  holding  a  note  upon  which  there  is  a  surety, 
receives  and  has  on  deposit  at  the  maturity  thereof 
money  of  the  principal,  which  it  fails  to  apply  to  the 
payment  of  said  note,  and  allows  said  principal  to  check 
the  same  out,  and  he  subsequently  becomes  insolvent, 
such  conduct  discharges  the  surety  from  further  liability 
thereon. — Pursifull  v.  rincvillc  Banking  CoJ*8  Assignet, 
40  Cent.  Law  Journal,  420. 

HARALSON,  J. — It  may  be  admitted  as  a  correct 
legal  proposition  that,  where  a  partner  retires  from  a 
firm  undef  an  agreement  between  him  and  the  continu- 
ing partners,  that  they  will  assume  and  pay  all  Habili- 
ties  of  the  old  and  dissolved  firm,  he  acquires  as  between 
himself  and  the  other  partners,  irrespective  of  the  rights 
of  creditors,  the  rights  of  a  surety. — 1  Bates  on  Partner- 
ship, §  532 ;  17  Am.  &  Eng.  Encyc.  of  Law,  1129. 

But  such  an  agreement  between  the  partners  them- 
selves, to  which  the  creditor  of  the  firm  is  not  a  party, 
has  no  effect  on  him.  The  firm  and  each  member  there- 
of are  bound  to  him,  jointly  and  severally,  which  no  ar- 
rangement between  themselves,  touching  a  dissolution, 
can  affect  or  absolve,  without  his  consent. 

Th^  law  on  this  subject  cannot,  perhaps,  be  more 
correctly  and  accurately  stated,  than  was  done  by  Mr. 
Justice  Washington,  of  the  United  States  Supreme 
Court,  sitting  as  cireuit  judge,  in  the  case  of  Ham's  v. 
Lindsay,  4  Wash.  Cr.  Ct.  Rep.  273,  namely  :  ''We  un- 
hesitatingly admit  that  partners,  in  respect  to  debt? 
contracted  by  them  during  their  association,  cannot,  by 
any  agreement  between  themselves,  at  the  period  of 
their  separation,  change '  their  condition  of  principal 
debtors,  or  in  any  way  affect  the  rights  of  their  credi- 
tors. If  the  agreement  be,  that  one  of  them  shall  retain 
the  partnership  efiects,  and  pay  the  debts,  they  continue 
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nevertheless  bound  as  principals,  so  that  no  indulgence 
granted  by  a  creditor  to  the  paying  partner,  which  falls 
short  of  an  agreement,  expressed  or  implied,  to  take  him 
as  the  debtor,  and  to  discharge  the  other  partner,  can 
place  them  in  the  situation  of  principal  and  surety,  so 
as  to  discharge  the  retiring  partner.  To  support  a  de- 
fense of  this  kind,  such  an  agreement  must  be  satisfac- 
torily made  out."  To  the  same  effect,  see  Parsons  on 
Part'.,  §§  324,  325,  328 ;  Story  on  Part.,  §  158.  The 
same  author  adds  :  '*We  further  agree  that  a  note,  or 
bill  of  exchange,  given  for  a  pre-existing  simple  con- 
tract debt,  does  not  extinguish  it ;  and  that,  j^cr  ,se,  it 
aflfords  no  ground  for  presuming  an  agreement  between 
the  parties  that  it  was  given  arid  received  in  satisfaction 
of  the  dehty— Hall  v.  Tanner,  91  Ala.  363;  Lane  v. 
Janes,  79  Ala.  156. 

On  the  proposition  as  to  whether  a  retired  partner  has 
the  rights  of  a  surety  against  a  creditor  who  knows  of 
the  fact  that  the  continuing  partner  has  assumed  the 
debts,  and  is,  therefore,  discharged  by  a  binding  exten- 
sion of  time  on  the  debt,  given  without  his  assent,  the 
English  and  American  authorities  are  divided.  They 
may  be  found  collated  in  1  Bates  on  Part.,  §  334,  and  17 
kmer.  &  Eng.  Encyc.  of  Law,  pp.  1129,  1131 ;  2  Lind- 
ley  on  Part.,  p.  438. 

Our  own  court,  in  the  case  of  Ilall  v.  Jones,  56  Ala. 
493,  reviewed  the  decisions  on  the  subject,  and  an- 
nounced its  conclusion  as  follows  :  "It  is  not  necessary, 
nor  do  we  feel  inclined,  to  adopt  some  of  the  extreme 
views  advanced  above.  Still  we  hold,  that  to  discharge 
a  retiring  partner  from  liability  once  incurred,  the  facts 
and  circumstances  must  satisfy  the  jury  that  the  plain- 
tiff agreed  to  release  the  old  firm  and  look  to  the  new 
firm.  *  *  *  We  agree  with  Barron  Garrow,  that 
whenever  there  is  any  evidence,  from  which  such  an 
agreement  could  be  inferred,  then  the  question  of  agree- 
ment vel  nan,  should  be  submitted  to  the  jury,  in  a 
charge  appropriate  to  the  testimony  in  the  cause.'' 

In  Browning  v.  Grady,  10  Ala.  999,  it  was  held  that 
*'the  agreement  of  a  creditor  to  discharge  one  partner, 
on  his  securing  a  portion  of  the  debt,  but  reserving  the 
right  to  proceed  against  another  partner,  does  not 
operate  to  discharge  the  latter."  Again  in  Boherts  v. 
Strang,    38  Ala.  566,  it  was  held,  that  an  agreement  by  a 
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creditor  to  discharge  one  partner  from  liability  on  a 
partnership  debt,  (or  a  covenant  not  to  sue  him  in 
twenty  years) ,  on  his  giving  personal  security  for  the 
payment  of  a  portion  of  the  debt,  did  not  release  or  dis- 
charge the  other  partners.  Referring  to  the  decision  in 
10  Ala.,  just  cited  the  court  said:  ''We  find  nothing 
in  this  record  which  takes  the  case  out  of  the  rule  thus 
stated.  All  that  the  creditor  did,  was  to  bind  himself 
not  to  sue  the  appellant's  copartner,  Porteous,  in  twenty 
years.'' 

The  principle  underlying  these  and  other  cases  and 
text  books  on  the  subject  is,  that  a  creditor  is  not  to  be 
held  to  discharge  a  retiring  partner,  by  any  agreement 
the  partners  may  make  between  themselves  for  the  pay- 
ment of  the  debts  of  the  dissolved  firm,  unless  he  has 
consented  thereto,  and  agreed  to  look  alone  to  the  other 
members  of  the  firm  for  the  payment  of  his  debts. — 
Authorities  supra. 

From  what  has  been  said,  it  is  apparent  that  the  pleas 
of  the  defendant  from  No.  3  to  12,  inclusive,  except  the 
4,  8,  10  and  11,  do  not  set  up  such  a  state  of  facts  as 
show  that  the  defendant  was  discharged  by  the  plaintiff. 
Neither  the  fact  as  averred  in  said  pleas,  that  plaintiff 
knew  of  the  terms  of  dissolution  between  defendant  and 
his  copartners,  at  the  time  the  agreement  was  made, 
and  that  he  assented  thereto,  nor  that  plaintiff,  after  the 
note  sued  on  fell  due,  without  the  knowledge  or  consent 
of  defendant  extended  the  time  of  payment  for  a  valu- 
able consideration,  and  accepted  the  notes  of  Hill  &  Bell 
as  evidence  of  the  indebtedness, — separately  or  all 
together,  as  said  pleas  allege  them, — can  be  construed  as 
the  legal  equivalent  of  an  averment  that  plaintiff  agreed 
to  release  and  did  release  the  defendant  as  retiring  part- 
ner, and  to  look  alone  for  pay  to  the  continuing  partner- 
ship. The  pleas  fell  short  of  such  an  averment,  without 
which  they  are  not  good  and  were  subject  to  the  demur- 
rers interposed.  The  8th  plea  is  without  fault  in  this 
respect,  and  the  demurrer  to  it  was  properly  overruled. 

The  4th  plea  sets  up  the  defense  of  the  surrender  by 
plaintiff  to  Hill  &  Bell,  on  the  1st  of  October,  1891, 
without  tlie  consent  of  the  defendant,  of  solvent  notes 
and  sundry  securities  secured  by  mortgages  of  the  value 
of  $5,500,  and  thereby  discharged  defendant.  Without 
holding  that   the   defendant  occupied,  as   towards  the 
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plaintiff,  on  the  dissolution  of  said  firm,  the  position  of 
a  surety,  it  may  be  said  that  if  the  plaintiff  held,  by 
transfer  to  it  from  Hill,  Bell  &  Cheney,  the  old  firm, 
collateral  securities  of  the  amount  and  value  stated  in 
the  plea,  for  the  payment  of  its  debt,  and  without  the 
knowledge  or  consent  of  the  defendant,  it  surrendered  up 
and  delivered  said  collateral  securities  to  said  Hill  & 
Bell,  the  continuing  firm,  this  would  amount  to  a  dis- 
charge of  the  defendant,  for  the  reason  that  such  surren- 
der would  be  an  appropriation  by  plaintiff  of  assets  of 
the  old  firm  suflScient  to  pay  the  debt  of  the  defendant 
on  which  he  is  here  sued.  The  demurrer  to  the  pleas 
does  no  more  than  question  the  legal  sufficiency  of  the 
surrender,  as  averred,  of  the  collaterals  to  discharge  de- 
fendant from  liability,  and  was  properly  overruled. 

The  first  replication  of  the  4th  plea  was  no  more  in 
substance  than  a  rejoinder  of  issue  on  that  plea,  and  the 
facts  set  up  therein,  in  disproof  of  the  plea,  were  ad- 
missible in  evidence  on  such  issue.  We  will  not  pre- 
sume, in  the  absence  of  a  bill  of  exceptions,  that  on  the 
trial  on  the  merits,  the  court  did  not  allow  them  to  be 
introduced.  If  so,  the  ruling  sustaining  the  demurrer, 
was  at  most  error  without  injury. 

The  demurrers  to  the  10  and  11th  pleas  were  properly 
overruled.  The  plaintiff  knew  better  than  the  defend- 
ant what  part  of  the  collaterals,  if  any,  it  had  converted, 
and  for  such  part,  to  the  extent  of  the  damage  it  had 
done  to  the  defendant  thereby,  it  was  liable  to  him 
therefor,  which  he  might  set  off  or  recoup  against  the 
plaintiff's  demand.  This  much  the  10th  plea  claims  as 
a  right  in  the  defendant,  and  no  more.  The  11th  plea 
avers  the  conversion  by  plaintiff  of  the  wliole  amount  of 
the  collaterals  deposited,  to  the  damage  of  defendant  in 
the  sum  of  $3,000.  Neither  plea  was  subject  to  any 
objection  interposed  to  it. 

The  15th  plea  set  up,  that  "when  the  notes  here  sued 
on  became  due,  and  for  a  long  time  thereafter,  the  said 
Hill  &  Bell  had  a  sum  of  money  on  general  deposit  with 
plaintiff,"  &c.,  which  it  permitted  to  be  drawn  out  by 
Hill  &  Bell.  The  grounds  of  demurrer  to  this  plea, 
which  appellant  insists  on  are:  (1.)  That  the  plea 
**does  not  state  that  tlie  said  notes  of  Hill,  Bell  &  Clieney 
were  due  at  the  time  plaintiff  permitted  Hill  &  Bell  to 
check  out  the  money  of  Hill  &  Bell."     There  is  nothing 
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in  this  ground  of  demurrer  since  it  simply  denies  what 
the  plea  expressly  avers.  (2.)  ''It  does  not  appear  from 
said  plea,  tliat  the  said  money  deposited  with  plaintiff, 
and  checked  out  by  Hill  &  Bell  was  the  proceeds  of  the 
assets  of  Hill,  Bell  &  Cheney,  or  that  the  said  firm  of 
Hill,  Bell  &  Cheney  or  said  A.  D.  Cheney,  had  any  in- 
terest or  claim  therein." 

There  is  nothing  in  the  plea  to  show,  that  the  plaintiff 
agreed  to  release  the  defendant,  Cheney,  from  his  obU- 
gations  as  principal,  and  to  accept  him  as  a  surety 
merely  to  the  new  firm  of  Hill  &  Bell,  to  pay  the  debts 
of  the  old  firm  of  Hill,  Bell  &  Cheney,  for  which  defend- 
ant was  bound  as  principal.  As  between  Hill  &  Bell 
and  the  defendant,  the  latter  was,  under  the  facts  averred, 
the  surety  of  the  former  for  plaintiff's  debt.  But  the 
debts  of  Hill,  Bell  &  Cheney  and  of  Hill  &  Bell  to  the 
plaintiff,  if  upon  different  consideration,  were  independ- 
ent obligations  ;  and  the  money  alleged  to  have  come  to 
the  plaintiff^ s  hands,  after  the  maturity  of  said  note,  so 
far  as  appears,  belonged  to  Hill  &  Bell,  which  they  were 
under  no  obligations  to  defendant  to  apply  to  the  debts 
of  their  old  firm,  in  preference  to  their  obligations  there- 
after contracted  to  the  plaintiff. —  Yeager  v.  Focke^  6 
Texas  Civ.  App.  543  ;  1  Parsons  on  Part.,  (4th  ed),  p. 
442,  note  1.  If  the  new  firm  had  collected  funds  belong- 
ing to  the  old,  and  deposited  them  with  plaintiff,  and 
plaintiff  knew  that  fact,  it  would  have  been  under  obli- 
gation to  apply  the  funds  so  deposited  to  the  payment  of 
its  claim  against  the  old  firm,  but  that  is  not  the  condi- 
tion set  up  in  said  plea. —  White  v,  L,  A,  of  America^  63 
Ala.  420.  Nothing  is  stated  to  imply  a  legal  obligation 
to  apply  the  money  referred  to,  to  the  old  firm's  debts. 
The  demurrer  to  the  plea  should  have  been  sustained. 

The  plaintiS"  filed  replications  to  the  pleas  which  we 
have  held  to  be  bad  and  subject  to  demurrer.  The  de- 
fendant demurred  to  plaintiff's  replications  to  these  pleas 
on  various  grounds,  which  were  overruled.  The  defend- 
ant filed  rejoinders  to  i^laintiff' s  said  replications,  but  as 
we  have  held  the  pleas  to  be  bad,  we  need  not  pass  upon 
the  demurrers  to  the  replications  and  rejoinders. 

From  what  has  been  said  there  should  be  no  difficulty 
in  presenting  tlie  real  issue  between  the  parties  by  ap- 
propriate pleading,  without  confusion  or  prolixity. 
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For  the  errors  indicated,   the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 
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structloii  Co. 

Bill  of  Review. 

1.  Bill  of  review  upon  newly  discovered  evidence ;  what  averments 
necessary  to  maintain  it, — In  order  to  maintain  a  bill  of  review  upon 
newly  discovered  evidence,  the  matter  must  not  only  be  ascertained 
and  discovered  after  the  decree  was  rendered,  but  it  must  also  aflfirm- 
atively  appear,  by  appropriate  averments  and  by  proof,  that  the  party 
complaining  could  not,  by  the  use  of  reasonable  diligence,  have  ascer- 
tained or  discovered  it  prior  to  the  rendition  of  the  decree. 

2.  Same ;  sam£ ;  case  at  bar. — ^A  bill  by  a  mortgagor  seeking  to  re- 
view a  decree  foreclosing  his  mortgage,  upon  the  ground  of  newly 
discovered  evidence,  can  not  be  maintained  when  it  is  shown  by  the 
averments  of  the  bill  that  the  decree  sought  to  be  reviewed  was  ren- 
dered a  year  before  the  filing  of  the  bill,  and  the  alleged  newly  dis- 
covered evidence  shows  that  by  false  and  fraudulent  representations 
made  by  the  mortgagee  in  a  settlement  between  the  parties  eight 
months  before  the  rendition  of  the  consent  decree,  the  complainant 
believing  them  to  be  true  was  induced  to  enter  into  an  agreement 
upon  which  the  decree  was  based,  and  the  falsity  of  such  representa- 
tions were  not  known  until  just  prior  to  the  filing  of  the  bill,  but  the 
bill  wholly  fails  to  show  that  any  effort  was  made  by  the  complainant 
to  ascertain  the  truthfulness  of  the  representations  until  just  prior  to 
the  filing  of  the  bill  of  review,  or  that  such  efiPorts,  if  made,  were  un- 
availing, and  it  appears  from  the  averments  of  the  bill  that  the 
alleged  newly  discovered  evidence  could  have  been  as  readily  ascer- 
tained at  the  time  of  the  settlement  or  at  any  time  prior  to  the  de- 
cree, as  thereafter. 

3.  Sam£;  relation  between  mortgagor  and  mortgagee  not  confidential; 
laches. — The  relation  between  a  mortgagor  and  mortgagee  is  not  a 
relation  of  trust  and  confidence,  but  is  simply  that  of  debtor  and 
creditor,  and  will  not,  of  itself,  relieve  the  mortgagor,  in  a  settle- 
ment with  the  mortgagee,  from  his  laches  in  failing  to  exercise  proper 
diligence  to  discover  facts,  which  are  subsequently  relied  on  by  him 
as  the  basis  of  a  bill  of  review  because  of  newly  discovered  evidence. 

4.  Equity  pleading  ;  validity  of  decree  rendered  i/i  vacation  by  connent. 
A  decree  rendered  in  vacation  by  consent  of  the  pai*ties,  under  the 
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authority  of  the  statute  (Code  of  1886,  §  3593),  and  in  compliance  with 
Rule  80a  of  Chancery  Practice,  has  the  same  validity  as  if  rendered 
in  term  time. 

5.  Same;  effect  of  consent  decree. — Where  the  parties  to  a  suit  in 
equity  are  sui  juris  and  occupy  no  confidential  relations  to  each 
other,  a  decree  of  a  court  having  jurisdiction  of  the  subject  matter, 
rendered  by  consent  of  the  parties,  though  without  any  ascertain- 
ment by  the  court  of  the  truth  of  the  facts  averred  in  the  bill,  is,  in 
the  absence  of  fraud  in  its  procurement,  as  binding  and  conclusive 
between  the  parties  and  their  privies  as  if  the  suit  had  been  an  ad- 
versary one,  and  the  decree  had  been  rendered  upon  controverted 
issues  of  fact,  and  after  due  consideration  thereof  by  the  court. 

6.  Same. — The  consent  for  the  rendition  of  a  consent  decree 
operates  as  a  waiver  of  error  in  a  proceeding  precluding  a  review 
of  the  decree  upon  appeal,  and  as  a  general  rule,  upon  a  bill  of  review. 

7.  Bill  impeaching  consent  decree  for  fraud ;  what  necessary  t/>  main- 
tain it. — In  order  to  maintain  an  original  bill  or  an  original  bill  in  the 
nature  of  a  bill  of  review  seeking  to  impeach  a  consent  decree  for 
fraud,  it  must  be  shown,  by  appropriate  averments  and  proof,  that 
the  fraud  charged  relates  to  the  procurement  of  the  decree,  or  of 
the  consent  upon  which  it  was  based,  as  distinguished  from  fraud 
which  vitiates  the  cause  of  action,  and  which  should  have  been  inter- 
posed as  a  defense  to  the  suit. 

Appeal  from  the  Chancery  Court  of  Escambia. 
Heard  before  the  Hon.  Jbre  N.  Williams. 

The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion. 

John  P.  Tillman  and  John  B.  Knox,  for  appellants, 
1.  As  a  bill  of  review  upon  newly  discovered  matter, 
while  the  bill  avers  that  the  fraud  alleged  was  not  dis- 
covered until  after  the  decree  was  entered,  it  wholly  fails 
to  show,  by  appropriate  averments,  that  by  the  use  of 
due  diligence,  the  complainant  could  not  have  discovered 
the  alleged  fraud  before  the  rendition  of  the  decree. 
This  failure  is  fatal  to  the  bill. — Story's  Eq.  Plead.,  § 
414 ;  2  Dan.  Ch.  PL  &  Pr.  (5th  ed.),  p.  1578 ;  Dexkr  v. 
Arnold,  5  Mason,  312,  321;  Wiser  v.  Blackley,  2  Johns. 
Ch.  488 ;  Barroivs  v.  Rhineland,  3  Johns.  Ch.  120;  Bing- 
ham  V,  Dawaon,  3  Jac.  &  Walk.  243  ;  Young  v.  KeigMcy^ 
16  Ves.  348  ;  Bradshaw  v,  Garrett,  1  Port.  56  ;  3/um«  r. 
Smith,  51  Ala.  301 ;  Banks  v.  Long,  79  Ala.  319 ;  Putnam 
V,  Clark,  36  N.  J.  Eq.  33 ;  Traphagen  v.  Voorhees, 
45     N.     J.     Eq.     41 ;     Davis     Sew.     Machine    Co.   v. 
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Dimbar,  9  S.  E.  Rep.  (W.  Va.)  240;  2  Beach's  Mod. 
Eq.  Pr.,  §  862.  This  rule  of  diligence  is  the  same  as  is 
applied  in  cases  in  which  the  aid  of  a  court  of  equity  is 
invoked  to  relieve  against  fraud  in  judgments  at  law  or 
decrees  of  courts  of  probate  ;  and  its  application  to  such 
cases  has  been  the  subject  of  numerous  adjudications  by 
this  court. —  Waldromv,  Waldrom^  76  Ala.  289  ;  Waring  v. 
Ijcwis,  53  Ala.  624.  In  Bowden  v.  Perdue,  59  Ala.  413, 
Brickell,  C.  J.,  quoting  from  WatU  v.  Gayle,  20  Ala. 
825,  says  :  '*The  conscience  of  the  court  may  be  satisfied 
that  injustice  has  been  done — that  the  judgment  or  de- 
cree has  not  declared  and  enforced,  but  has  defeated,  the 
right — the  unvarying  condition  precedent  to  its  inter- 
ference is,  that  it  must  clearly  appear  the  wrong  oc- 
curred without  fault  or  negligence  on  the  part  of  the 
party  complaining.  Quieting  litigation,  silencing  con- 
troversies, in  the  policy  of  that  court,  is  of  more  im- 
portance than  that  justice  may  be  done  in  every  case. 
The  same  rule  has  been  applied  in  the  following,  among 
other  cases:  National  Fertilizer  Co.  v.  Hinson^  103 
Ala.  532;  Roebling\s  Sons  Co.  v,  Stevens  Co.^  93  Ala.  39; 
Collier  v.  Falk,  66  Ala.  223  ;  Paulding  v.  Creagh,  54  Ala. 
654;  Otis  v.  Dargan,  53  Ala.  178;  Kirhy  v.  Kirhy,  70 
Ala.  370 ;  Headley  v.  Bell,  84  Ala.  346. 

2.  Construing  the  bill  most  strongly  against  the  com- 
plainant, Adler  must  be  taken  to  be  a  purchaser  of  the 
mortgage  foreclosed  and  of  the  debts  secured  thereby, 
for  value,  and,  in  the  absence  of  averment  impeaching 
his  good  faith,  or  charging  him  with  notice,  without 
notice  of  the  alleged  fraud.  In  such  case,  the  decree 
will  not  be  reviewed  upon  newly  discovered  evidence, 
even  if  the  complainant  were  entitled  to  the  relief 
against  original  mortgagees,  had  the  decree  been  ren- 
dered on  their  bill  and  in  their  favor. — Story's  Eq. 
Plead.,  §  417;  P.  &  M.  Bank  v.  Dundas,  10  Ala.  669; 
Dexter  V.  Arnold,  5  Mason,  315;  2  Pom.  Eq.,  §  918. 

3.  It  is  a  general  rule  that  against  a  consent  decree  a 
bill  of  review  will  not  lie. — Tho7n})»on  v.  Maxwell,  95 
U.S.,  397;  Webb  i\  Webb,  3  Swanst.  658 ;  2  Dan.  Ch. 
PI.  APr.  (5th  ed.),  p.  1576. 

4.  Treating  the  bill  as  an  original  bill,  or,  as  it  is 
sometimes  called,  an  original  bill  in  the  nature  of  a  bill 
of  review,  seeking  to  impeach  the  consent  decree  for 
fraud,  it  is  without  equity,  because  the  fraud  charged 
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does  not  relate  to  the  procurement  of  the  decree,  or  of 
the  consent  upon  which  it  was  based,  but  to  the  debt 
itself  for  the  collection  of  which  the  decree  was  ren- 
dered ;  and  is  alleged  to  have  been  practiced  many 
months  before  the  decree  was  entered ;  and,  so  far  as 
disclosed  by  the  bill,  before  such  a  decree  was  in  the 
contemplation  of  the  parties. — 1  Story's  Eq.  PI.,  §  426; 
2  Story's  Eq.  Jur.,  §  1575 ;  2  Freeman  on  Judgts.,§489 ; 
Humphrey^  V,  BurlcHon y  72,  Ala.  6;  Watts  v.  Frazer,  80 
Ala.  188  ;  Noble  v.  Moses,  74  Ala.  604  ;  Cromelin  v.  McCau- 
ley,  67  Ala.  547  ;  Kerr  on  Fraud  &  Mis.,  353  ;  Patch  v, 
Wardy  L.R.,  3  Ch.  App.  203  ;  United  States  v.  Throckmor' 
ton,  98  U.  S.  61 ;  Greene  v.  Greene,  2  Gray  (Mass.)  361 ; 
Curry  v.  Peebles,  83  Ala.  227 ;  Kimberly  v.  Arms,  40  Fed. 
Rep.  557-8;  Dringer  v.  Receiver,  42  N.  J.  Eq.  579-80; 
Stratton  v.  Allen,  16  N.  J.  Eq.  231-2  ;  French  v.  Shotwcll, 
6  Johns.  Ch.  R.  235. 

5.  The  chancery  court  of  Escambia  county  had  au- 
thority to  enter  the  decree  in  vacation,  and  the  recitals 
in  the  decree  show  that  the  statute  and  rule  of  practice 
were  strictly  followed  in  its  rendition. — Code  of  1886,  § 
2593  ;  80a  Rule  of  Chancery  Practice,  Code,  p.  825. 

6.  In  the  absence  of  fraud  in  its  procurement,  and  be- 
tween parties  not  standing  in  confidential  relations  to 
each  other,  a  judgment  or  decree,  rendered  by  consent 
of  parties,  is,  according  to  the  great  weight  of  authority, 
equivalent  to  an  adjudication  of  all  questions  which 
were  or  could  be  put  in  issue  in  the  suit,  and  as  binding 
and  conclusive  as  if  the  suit  had  been  an  adversary  one, 
and  the  conclusions  embodied  in  the  decree  had  been 
reached  by  the  court  upon  consideration  of  evidence  in- 
troduced by  the  parties. — French  v,  Shotwell,  5  Johns  Ch. 
568;  Walsh  V,  JKaWi,  116  Mass.  383  ;  Gifford  v.  Thorn, 
9  N.  J.  Eq.  (1  Stock.)  722 ;  Dunham  v,  Hartwell,  60  Am. 
Dec.  177  ;  2  Black  on  Judgts.,  §  705  ;  Nashville,  etc.R.Co. 
V,  United  States,  113  U.  S.  261 ;  Curry  v.  Pechles,  83  Ala. 
228 ;  Royers  v,  Prattville  Co,,  81  Ala.  483  ;  Patillo  v,  Tay- 
lor, 83  Ala.  233 ;  1  Freeman  on  Judgts.,  §  330. 

Gordon  Macdonald,  contra. — ^The  object  of  the  bill  is 
to  impeach  a  decree  for  fraud.  It  is  an  original  bill  in 
the  nature  of  a  bill  of  review.  ''Courts  of  equity  have 
the  unquestioned  power  to  give  relief  against  judgments 
or  decrees  which  have  been  obtained  by  fraud,  not¥rith- 
Vol.  IK 
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Standing  that  the  suit  as  instituted  has  relation  to  frauds 
alleged  to  have  been  committed  in  a  former  suit  in 
courts  of  another  jurisdiction — State  or  National.  If  a 
decree  has  been  obtained  by  fraud,  it  may  be  impeached 
by  an  original  bill,  sometimes  called  an  original  bill  in 
the  nature  of  a  bill  of  review,  without  leave  of  the 
court.  And  where  a  decree  has  been  so  obtained,  the 
court  will  restore  the  parties  to  their  former  situation 
whatever  their  rights  may  be." — Stalhvorth  v.  Blum^  50 
Ala.  46  ;  Story's  Eq.  Pleading,  §  426  ;  Mitford's  Plead- 
ings, Chap.  1,  Part  3,  §  2  ;  Tilgham  v.  Werk,  39  Fed.  Rep. 
680;  2  Beach  Modern  Eq.  Prac,  884;  Whittemore  v.  Cos- 
ter, 4N.  J.  Eq.  438. 

2.  *'A  false  representation  by  one  of  the  parties  to  a 
contract  does  not  put  the  other  on  inquiry  as  to  its  truth. 
Every  contracting  party  has  an  absolute  right  to  rely  on 
the  express  statements  of  an  existing  fact,  the  truth  of 
which  is  known  to  the  opposite  party  and  unknown  to 
him,  as  the  basis  of  a  mutual  agreement ;  and  he  is  under 
no  obligation  to  investigate  and  verify  statements  to  the 
truth  of  which  the  other  party  to  the  contract,  with  full 
means  of  knowledge,  has  deliberately  pledged  his  faith." 
1  Beach  Modern  Eq.  Prac.  §  95 ;  Redgrave  v.  Hurd,  B.R. 
20  C.  Div.  1 ;  Cottrill  v,  Erum.  100  Mo.  394 ;  Ledbeiter  v. 
Davis,  121  Ind.  119  ;  Meade  v.  Dfinn,  32N.Y.  275  ;  Albaity 
City  Sav,  Bank  v.  Berdick,  87  N.  Y.  40 ;  Tilton  v.  Tisdale, 
48  Vt.  83  ;  RawHng  v,  Wickham,  3  DeG.  &  J.  304  ;  Bretts 
Lead.     Cases  Mod.  Eq.  201. 

3 .  The  mere  fact  that  this  fraud  has  been  carried  into 
and  merged  into  a  consent  decree  can  not  affect  the  case. 
Such  a  decree  can  be  set  aside  for  fraud  in  obtaining 
it  as  well  as  any  other,  for,  as  said  by  the  Supreme  Court 
of  Rhode  Island  in  the  case  of  Vlcerit  v.  Matheivs,  15  R.  I. 
509:  "A  consent  decree  can  be  set  aside  or  reformed 
on  the  ground  of  fraud,  because  consent  procured  by 
fraud  is  not  really  consent." — 2  Beach  Mod.  Eq.  Prac, 
§  853. 

4.  And  so  indeed  was  it  as  to  the  * 'consent"  on  which 
the  decree  assailed  was  obtained.  Falsehood,  fraud  and 
misrepresentation,  so  this  bill  avers,  procured  this  "con- 
sent." If  there  would  have  been  no  fraud,  there  would 
have  been  no  consent ;  if  there  had  been  no  consent, 
there  would  have  been  no  decree.  Fraud  vitiated  the 
very  source  of  appellant's  claim.    The  stream  can  rise 
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no  higher  than  its  source.  An  evil  tree  can  not  bring 
forth  good  fruit ;  and  if  there  had  been  no  fraud  in  this 
case  there  would  have  been  no  decree.  To  show  this  is 
sufficient  to  impeach  the  decree. — 2  Beach  Mod.  Eq. 
Prac,  884. 

BRICKELL,  C.  J.— On  the  24th  day  of  March,  1894, 
by  consent  of  parties,  a  decree  was  entered  by  the  chan- 
cery court  of  Escambia  county,  in  vacation,  upon  a  sub- 
mission duly  made  by  the  parties  under  the  statute  and 
80a  Rule  of  Chancery  Practice,  for  a  final  decree  in  vaca- 
tion, in  favor  of  Morris  Adler  against  the  VanKirk  Land 
and  Construction  Company,  foreclosing  a  mortgage  upon 
a  large  body  of  lands,  executed  by  that  company  to 
Worthington,  Elliott  &  DeBardeleben,  and  by  them  as- 
signed, together  with  the  demands  thereby  secured,  to 
said  Adler.  After  the  register,  proceeding  to  the  exe- 
cution of  the  decree,  had  advertised  the  lands  for  sale, 
on  the  9th  day  of  February,  1895,  the  Land  and  Con- 
struction Company  filed  the  bill  in  this  cause,  seeking  to 
review  the  proceedings  had,  and  the  decree  rendered  in 
the  foreclosure  suit,  and  to  vacate  and  set  aside  the  de- 
cree, and  for  an  accounting,  and,  as  an  incident  to  the 
main  relief  prayed  an  order  temporarily  restraining  the 
sale  under  the  decree. 

The  bill  is  essentially  a  bill  of  review,  based  upon 
alleged  newly  discovered  evidence,  which,  it  is  the  theory 
of  the  bill,  shows  that,  by  false  and  fraudulent  repre- 
sentations made  several  months  prior  to  the  rendition  of 
the  consent  decree,  upon  an  accounting  and  settlement 
then  had  between  the  parties  touching  the  demands 
secured  by  the  mortgage,  the  Land  and  Construction 
Company,  relying  upon  such  representations  and  believ- 
ing them  to  be  true,  had  been  induced  to  admit  and 
to  bind  itself  to  pay  an  amount  largely  in  excess  of 
what  was  in  fact  owing  by  it  upon  those  demands,  which 
amount,  by  the  consent  decree,  the  company  was  or- 
dered to  pay  in  redemption  of  the  mortgage.  The  chan- 
cellor overruled  a  motion  interposed  by  the  defendants, 
the  appellants  here,  to  dismiss  the  bill  for  want  of 
equity ;  and  that  ruling  is  the  only  error  assigned. 

The  argument  in  support  of  the  motion  and  against 
the  ruling  of  the  chancellor  is,  that,  while  in  the  bill  it 
is  averred  that  the  fraud  alleged  was  not  discovered  by 
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the  complainant  until  after  the  consent  decree  was 
entered,  the  bill  is  wholly  wanting  in  averments  showing 
the  exercise  of  any  diligence  whatever  by  the  complainant, 
its  officers  or  agents,  to  ascertain  the  facts  out  of  which 
the  fraud  arose,  or  the  evidence  I'elied  upon  to  establish 
it,  or  that  such  facts  or  evidence,  by  the  use  of  reasonable 
diligence,  could  not  have  been  discovered,  prior  to  the 
rendition  of  the  decree,  or  the  execution  of  the  agree- 
ment upon  which  it  was  based. 

The  doctrine  is  now  too  well  settled  to  admit  of  contro- 
versy, and  is  upheld  by  a  sound  and  conservative  public 
policy,  that,  to  maintain  a  bill  of  review  upon  newly  dis- 
covered evidence,  the  matter  must  not  only  be  new,  that 
is,  ascertained  or  discovered  after  the  court  has  passed 
its  decree,  but  it  must  also  affirmatively  appear,  by  ap- 
propriate averments  and  by  proof,  that  the  party  com- 
plaining, by  the  use  of  reasonable  diligence,  could  not 
have,  prior  to  the  decree,  ascertained  or  discovered  it. 
If  such  matter  was  known  to  him  before  decree  entered, 
and  he  failed  to  avail  himself  of  it,  or  if  unknown,  but 
by  the  exercise  of  proper  diligence,  he  could  have  known 
it,  the  court  will  not  afford  him  relief.  A  wrong  may 
have  been  inflicted,  rather  than  a  right  enforced,  by  the 
decree  ;  yet,  according  to  the  uniformly  declared  policy 
of  the  court,  it  is  better  that  such  wrong  should  go  unre- 
dressed, than  that  the  solemn  decree  of  the  court  should 
be  set  aside  at  the  suit  of  a  party  who,  having  had  his 
day  in  court,  failed,  by  reason  of  his  own  negligence  or 
laches,  to  timely  present  the  matter  of  his  defense  for  ad- 
judication. Diligence  in  this  respect  is  of  the  essence  of 
the  equity  of  the  bill  ;lache8  or  negligence  is  as  fatal  to  relief 
as  the  actual  absence  of  a  matter  of  defense.  In  Young  v, 
Keighley,  16  Ves.  348,  Lord  Eldon  says  :  '  'The  question 
always  is,  not  what  the  plaintiff  knew,  but  what,  using 
reasonable  diligence,  he  might  have  known;"  and  this 
court,  in  Bcmks  v.  Long,  79  Ala.  319,  speaking  through 
Chief  Justice  Stone,  said  :  **The  equity  of  a  bill  of  re- 
view, for  newly  discovered  testimony,  is  the  fact  that  it 
is  newly  discovered,  and  that,  with  the  other  testimony, 
it  entitles  the  complaint  to  a  decree  different — benefici- 
ally different — from  that  rendered  in  the  cause.  It  must 
be  newly  discovered  ;  for,  if  known  before  the  trial,  or  if 
with  proper  diligence  it  would  have  been  known,  this  is 
a  complete  bar  to  such  relief."     This  principle  is  uni- 
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formly  recognized  and  upheld  by  the  text-writers  and 
adjudged  cases. — Story's  Eq.  Plead.,  §  414;  2  Dan.  Ch. 
PI  &  Pr.,  (5th  ed.),  p.  1578;  2  Beach  Mod.  Eq.  Pr.,  § 
862;  Dexter  v.  Ariwld.  5  Mason,  312,  321;  Wiser  r. 
Blochlyy  2  John.  Ch.488  ;  Traphagen  v,  Voorhees,  45  N.  J. 
Eq.  41 ;  Davis  Co,  v.  Dunbar,  9  S.  E.  Rep.  237 ;  MvrreU 
V.  Smith,  51  Ala.  SOI ;  Randall  v .  Paijne,  1  Tenn.  Ch.  142. 
Considering  a  similar  question,  in  Waring  v,  LeiviSy  53 
Ala.  625,  the  court  said :  ''There  must  be  an  end  to 
litigation  ;  and  without  offending  principles  of  public 
policy,  endangering  the  order  and  peace  of  society,  and 
deranging  the  whole  structure  of  our  judicial  system,  a 
court  of  equity  cannot  intervene  against  the  decree  or 
judgment  of  a  court  of  competent  jurisdiction,  because  of 
facts  known,  or  capable  of  discovery  by  reasonable  in- 
quiry, at  the  time  of  its  rendition.  Fraudulent  practices 
or  concealments  may  be  resorted  to  by  an  unscrupulous 
suitor ;  witnesses  may  be  corrupted,  or  evidence  sup- 
pressed, and  an  unjust,  unconscientious  judgment  wrest- 
ed from  the  court ;  these  must  have  been  unknown,  and 
reasonable  diligence  not  sufficient  to  have  guarded 
against  them ;  the  judgment  must  stand,  or  the  conser- 
vatism of  the  law  will  be  violated. — Freeman  on  Judg- 
ments, §§  493-506." 

Turning  to  the  bill,  an  examination  of  its  averments 
leaves  it  free  from  doubt  that  it  wholly  fails  to  show  that 
the  complainant  made  any  effort  whatever,  prior  to  the 
rendition  of  the  consent  decree,  to  ascertain  for  itself 
the  true  status  of  the  accounts  between  it  and  Worthing- 
ton,  Elliott  &  DeBardeleben,  secured  by  the  mortgage, 
or  to  ascertain  whether  the  representations  made  upon 
the  settlement  were  true  or  false  ;  nor  does  the  bill  con- 
tain any  averment  that  shows  or  even  tends  to  show 
that  such  effort,  if  made,  would  have  been  unavailing 
and  fruitless.  The  settlement  was  effected  in  July,  1893, 
more  than  eight  months  before  the  agreement  was  made 
for  the  consent  decree,  and  before  that  decree  was  entered 
and  payment  of  the  amount  then  agi*eed  upon  as  due 
from  the  company  to  Worthington,  Elliott  &  DeBarde- 
leben, was  extended  until  the  27th  day  of  December, 
1893,  the  company  executed  to  them  its  several  promis- 
sory notes  in  evidence  of  the  indebtedness.  Not  only  is 
this  true,  but  it  is  fair  to  presume  from  the  averments  of 
the  bill  and  the  exhibits  thereto,    that,    prior  to  the 
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settlement,  the  company  had  several  months  in  which 
to  ascertain  the  extent  of  its  liability  upon  the  secured 
demands.  It  was  not  until  Adler  was  proceeding  to 
have  his  decree  executed  by  a  sale,  nearly  one  year  after 
its  rendition,  that  the  company,  for  the  first  time,  so  far 
as  disclosed  by  the  bill,  took  any  steps  to  ascertain 
whether  the  representations  made  upon  the  settlement 
were  true  or  false.  So  far  as  disclosed  by  the  bill,  it 
then  did  what  it  could  easily  have  done  before  ;  it  caused 
estimates  to  be  made  of  the  embankment  and  excavation 
done  by  Worthington,  Elliott  &  DeBardeleben  under  the 
contract  with  the  Mobile  &  Girard  Railroad  Company,  and 
inquiries  to  be  made  as  to  payments  made  on  the  indorsed 
note  by  Worthington,  Elliott  &  DeBardeleben  ;  and  upon 
information  thus  and  for  the  first  time  obtained,  it  files  its 
bill,  seeking  to  have  the  consent  decree  vacated  and  set 
aside,  and  the  accounts  between  the  parties  reopened. 
It  is  a  clear  inference  from  the  averments  of  the  bill  that 
the  complainant  was  as  fully  possessed  of  the  facilities  for 
prosecuting  its  inquiries  before  as  it  was  after  the  con- 
sent decree  was  entered  ;  that  it  then  knew  of  the  loca- 
tion of  the  railroad  upon  which  the  work  was  done,  and 
of  the  holder  and  owner  of  the  indorsed  note,  and  its 
place  of  business.  Manifestly,  such  conduct  constitutes 
negligence  or  laches  that  bars  relief  in  cases  involving 
the  principle  under  consideration.  However  much  the 
court  might  desire  to  relieve  against  the  decree,  it  is 
powerless  to  grant  any  relief  consistently  with  well 
settled  principles  and  a  true  regard  to  a  sound  and  con- 
servative public  policy. 

The  only  pretense  of  an  excuse  offered  in  the  bill  for 
this  remarkable  supineness  is,  that  the  complainant,  its 
officers  and  agents,  relied  implicitly  on  the  representa- 
tions, which  are  alleged  to  have  been  made  by  a  member 
of  the  firm  of  Worthington,  Elliott  &  DeBardeleben,  be- 
lieving them  to  be  true,  and  not  having  any  reason  to 
suspect  that  they  w^ere  untrue.  The  only  relation  shown 
by  the  bill  to  have  existed  between  the  complainant  and 
Worthington,  Elliott  &  DeBardeleben  is  that  of  mort- 
gagor and  mortgagee.  Such  relation  is,  so  far  as  the 
question  under  consideration  is  concerned,  one  merely 
of  debtor  and  creditor,  the  creditor  holding  the  mort- 
gage as  security  for  his  debt ;  this  relation  is  not  one  of 
a  confidential  character. — FauUing  v.   Creagh,   54   Ala. 
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657  ;  0' Bear  Jewelry  Co,  v,  Volfer,  106  Ala.  205.  In  Otis 
V.  Dargauy  53  Ala.  178,  legatees  sought  to  excuse  their 
laches  by  asserting  confidence  reposed  by  them  in  the 
executor  of  the  testator,  in  a  case  involving  a  like  prin- 
ciple with  the  one  under  consideration ;  but  the  court 
held  the  excuse  insufficient,  saying:  ''They  reposed 
confidence  in  the  appellee,  it  is  alleged ;  but  there  is  no 
evidence  that  it  was  in  any  other  degree  than  such  con- 
fidence as  is  usually  extended  from  one  person  to  another 
in  the  ordinary  transactions  of  life.  The  confidence, 
the  trust,  which,  when  abused,  will  invoke  the  aid  of  a 
court  of  equity  is  not  shown  to  have  existed  except  so 
far  as  it  may  be  deduced  from  the  relation  of  executor 
and  legatee  in  every  case." 

Whether  the  relation  of  trust  and  confidence,  if  it  had 
existed  between  the  complainant  and  Worthington,  El- 
liott &  DeBardeleben  would  have  relieved  the  complain- 
ant from  its  laches ,  it  is  not  material  here  to  consider  ;  for 
no  such  relation  existed  between  tliem,  and  the  com- 
plainant, in  relying  with  implicit  confidence  upon  the 
representations  made  to  it,  did  so  at  its  peril.  To  admit 
of  such  an  excuse  would  be,  in  effect,  to  destroy  the  prin- 
ciples so  well  established  and  so  essential  to  the  conserv- 
atism of  the  law. 

It  is  disclosed  by  the  bill  that  the  decree  complained 
of  was  rendered  in  vacation  upon  a  submission  had  in 
vacation.  The  Code  authorizes  the  rendition  of  final 
decrees  at  any  time,  whether  in  torra  time  or  vacation,  by 
consent  of  parties  or  their  counsel. — Code  of  1886,  §  3593. 
The  bill  shows  that  the  decree  was  rendered  by  consent 
of  parties,  and  the  copy  of  the  decree  exhibited  with 
the  bill,  shows  that  Rule  80a  of  Chancery  Practice  was 
strictly  complied  with.  The  decree  was,  therefore,  of 
the  same  validity  as'  if  it  had  been  rendered  in  term 
time. 

It  is  averred  in  the  bill  tliat  the  decree  in  the  fore- 
closure suit  was  "solely  upon  the  consent  of  the  parties 
to  said  cause,  and  that  no  judicial  ascertainment  of  the 
facts  stated  in  the  bill  filed  in  said  cause  was  ever  had ;" 
and  that  *  'said  consent  decree  does  not  and  did  not  con- 
stitute an  adjudication  of  said  cause."  The  purpose  of 
the  pleader,  in  making  this  averment  was,  doubtless,  to 
state,  as  a  fact,  that  the  decree  was  merely  a  consent 
decree,  a  decree  agreed  upon  by  the  parties,  and  upon 
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such  consent,  rendered  by  the  court,  without  an  ascer- 
tainment of  the  truth  of  the  facts  averred  in  the  bill,  or 
of  the  rights  of  the  parties  therein  asserted ;  and,  as  a 
conclusion  of  law  flowing  from  these  facts,  that  the  de- 
cree does  not  operate  an  adjudication  against  the  Land 
and  Construction  Company  of  the  matters  embraced  in 
the  lis  pendens  of  the  foreclosure  suit ;  and  the  argument 
is,  that  the  decree  is  not  an  estoppel  of  record  against 
the  company  as  to  the  amount  by  the  decree  declared  to 
be  owing  upon  the  demands  secured  by  the  mortgage. 

Whatever  effect  such  a  conclusion,  if  logically  deducible 
from  the  premises  stated,  would  have  upon  the  rights  of 
the  parties  in  this  cause,  under  the  averments  contained 
in  the  bill,  it  is  not  necessary  to  consider ;  and  this  be- 
cause the  conclusion  is  a  7ion  sequitur.     In  the  absence  of 
fraud  in  its  jjroctcrement,  and  between  parties  suijuriSy 
who  are  competent  to  make  the  consent,  not  standing  in 
confidential  relations  to  each  other,  a  judgment  or  de- 
cree of  a  court  having  jurisdiction  of  the  subject-matter, 
rendered  by  consent  of  parties,  though  without  any  as- 
certainment by  the  court  of  the  truth  of  the  facts  averred, 
is,  according  to  the  great  weight  of  American  authority, 
as  binding  and  conclusive  between  the  parties  and  theirs 
privies  as  if  the  suit  had  been  an  adversary  one,  and  the! 
conclusions  embodied  in  the  decree  had  been  rendered! 
upon  controverted  issues  of  fact  and  a  due  consideration! 
thereof  by  the  court. — Freeman  on  Judgments,  §  330  ;| 
2  Black  on  Judgments,  §  705 ;  Gifford  v.  Thorn,  9  N.  J.* 
Eq.  (1  Stock.),  722;  French  v.   Shotwell,  5  Johns.  Ch. 
568;    Walsh  v.    Walsh,  116  Mass.  383;  Dunman  v .  Hart- 
well,  60  Am.  Dec.  177 ;  Nashville,  &c.  R.  B,  Co.  v.  United 
States,   113   U.   S.   261;  Curry  v,  Peebles,   83  Ala.  228 ; 
Rogers  v,  Prattville  Co.,  81  Ala.  483  ;  Patillo  v,  Taylor,  83 
Ala.  233. 

The  fact  that  the  decree  in  the  foreclosure  suit  was 
rendered  by  consent  of  parties  does  not,  therefore,  de- 
tract from  its  dignity,  or  lessen  its  conclusiveness,  as  an 
adjudication  between  the  parties.  Not  only  is  such  its 
effect,  but  its  consent  is  a  waiver  of  error,  precluding  a 
review  of  the  decree  upon  appeal  and,  as  a  general  rule, 
upon  a  bill  of  review. — Thompson  v.  Maxwell,  95  U.  S. 
391;  Nashville  &c.  R.  R,  Co.  v.  United  States,  113  U.  S, 
266;  2  Dan.  Ch.  PI.  &  Pr.,  (5th  Am.  ed.),  p.  1576; 
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Dunman  v.  Hartwell^  60  Am.  Dec.  176;  Curry  v.  Peebles, 
83  Ala.  227: 

As  an  original  bill,  or  as  an  original  bill  in  the  nature 
of  a  bill  of  review,  seeking  to  impeach  the  consent  de- 
cree for  fraud,  it  is  equally  without  equity,  for  the  rea- 
son that  the  fraud  charged  does  not  relate  to  the  pro- 
curement of  the  decree,  or  of  the  consent  upon  which  it 
was  based,  but  to  the  accounting  and  settlement  had 
between  the  parties  in  July,  1893,  and  to  the  consider- 
ation of  the  notes  which  were  executed  in  pursuance  of 
the  accounting  and  settlement.  If  the  allegations  of  the 
bill  charging  the  fraud  were  all  true,  they  would  have 
constituted  pro  tanto  a  defense  to  any  suit  brought  for 
the  collection  of  the  notes  or  of  the  debts  evidenced 
thereby,  and,  therefore,  any  suit  brought  to  foreclose  the 
mortgage.  As  a  legal  question,  the  fraud  charged  was 
no  more  than  any  other  defense  the  complainant  might 
have  had  to  the  foreclosure  suit ;  and  to  allow  relief  to 
be  granted  in  this  case  upon  such  allegations,  would 
open  the  doors  of  a  court  of  equity  to  every  defendant 
who  has,  by  negligent  failure  to  interpose  his  defense, 
suffered  an  unjust  judgment  or  decree  to  be  rendered 
against  him.  As  we  have  seen,  this  would  be  contrary 
to  the  well  settled  rules  of  that  court.  To  give  equity  to 
such  a  bill  it  must  be  clearly  shown  that  the  decree,  or 
the  consent  upon  which  it  was  based,  was  procured  by 
fraud ;  that  the  fraud  was  practiced  in  the  act  of  obtain- 
ing the  decree  or  the  consent  therefor.  The  principle 
is  too  well  settled  to  admit  of  controversy.  In  Stratton 
V.  Alle7i,  16  N.  J.  Eq.  231,  the  chancellor  says:  **It 
seems  to  be  conclusively  settled,  that  a  judgment  can 
only  be  impeached  in  a  court  of  equity  for  fraud  in  its 
concoction;"  and  in  United  States  v,  Throckmorton,  98 
U.  S.  61,  it  is  said:  *'The  acts  for  which  a  court  of 
equity  will,  on  account  of  fraud,  set  aside  or  annul  a 
judgment  or  decree  between  the  same  parties,  rendered 
by  a  court  of  competent  jurisdiction,  have  relation  to 
frauds,  extrinsic  or  collateral  to  the  matter  tried  by  the 
first  court,  and  not  a  fraud  in  the  matter  on  whwh  the  de- 
cree was  rendered.^ ^  The  principle  is  thus  clearly  ex- 
pressed by  Mr.  Freeman  in  his  work  on  Judgments,  sec- 
tion 489 :  "It  must  be  borne  in  mind  that  it  is  not 
fraud  in  the  cause  of  action,  but  fraud  in  its  mana^ew^nt, 
which  entitles  a  party  to  relief.     The  fraud  for  which  a 
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judgment  may  be  vacated  or  enjoined  in  equity  must  be 
in  the  procurement  of  judgment.  If  the  cause  of  action  is 
vitiat-ed  by  fraud,  this  is  a  defense  which  must  be  inter- 
posed, and  unless  its  interposition  is  prevented  by  fraud, 
it  can  not  be  asserted  against  the  judgment;  for  judg- 
ments are  impeachable  for  those  frauds  only  which  are 
extrinsic  to  the  merits  of  the  case,  and  by  which  the 
court  has  been  imposed  upon  or  misled  into  a  false  judg- 
ment. They  are  not  impeachable  for  frauds  relating  to 
the  merits  between  the  parties,"  The  principle  has 
been  frequently  declared  by  this  court. —  Watts  v.  Frazer, 
80  Ala.  188  ;  Humphreys  v,  Burkson,  72  Ala.  1 ;  Noble  v. 
Moses,  74  Ala.  604 ;  Cromelin  v.  McCauley,  67  Ala.  542  ; 
Curry  v.  Peebles,  83  Ala.  227. 

In  any  aspect  in  which  the  bill  may  be  considered,  it 
is  without  equity,  and  the  chancellor  should  have  sus- 
tained appellant's  motion  and  dismissed  the  bill. 

The  statute  under  which  this  appeal  is  taken  provides 
that  ''if  the  decree  of  the  chancellor  be  reversed,  the 
court  shall  render  such  decree  as  should  have  been  ren- 
dered by  the  chancellor."  It  is,  therefore,  mandatory 
upon  this  court,  to  render  a  decree,  reversing  the  de- 
cree of  the  chancellor  and  dismissing  the  bill  for  want  of 
equity. 

Reversed  and  rendered. 


Stevens  v.  Hertzler.  j^^-_, 

m  886; 

Bill  in  Equity  for  Reformation  of  Written  Contract  and  J^  ms 

for  Injunction  of  Execution  at  Law. 

1.  Bill  for  reformation  of  contract ;  equity  thereof;  construction  of  con- 
tract.—An  instrument  acknowledging  the  receipt  of  property  "to  be 
paid  for  as  per  the  terms"  of  an  option,  by  which  the  maker  of  the 
instrument  was  allowed  three  months  within  which  to  purchase  the 
property  at  a  fixed  price,  and  containing  an  alternative  clause  for  the 
return  of  the  property  within  such  time,  thereby  absolving  the  maker 
from  all  liability,  imports  an  absolute  promise  to  pay  for  the  same  if 
"not  so  returned,  but  if  reformed  so  as  to  read  that  the  property  is 
"held  as  per  the  terms''  of  the  option,  it  would  amount  to  an  option 
to  purchase  within  such  time,  to  be  manifested  by  some  aflftrmative 


Digitized  by  VjOOQ IC 


664  SUPBEME  COURT  [Nov.  Term. 

[Stevens  v.  Hertzler.] 

iwit  other  than  the  mere  failure  to  return  the  property ;  and  a  bill  filed 
to  so  reform  such  contra<;t  is  not  open  to  the  objection  that  it  appears 
that  if  the  corrections  sought  were  made,  the  legal  tenor  and  effect  of 
the  writing  would  not  be  either  varied  or  changed. 

2.  Same;  same. — ^A  bill  in  chancery  to  have  reformed  a  written 
contract  upon  which  a  judgment  at  law  has  been  rendered,  so  that  as 
reformed,  it  will  not  support  such  judgment,  and  asking  for  a  perpet- 
ual injunction  of  the  judgment,  w^hich  bases  complainant's  right  to 
relief  upon  the  fact  that  the  contract  upon  which  the  judgment  was 
rendered  had  the  form  as  written,  in  consequence  of  a  mutual  mia- 
take  of  the  parties,  and  the  agreement  really  entered  into  was  mate- 
rially different  from  that  evidenced  by  the  wi'iting,  contains  equity  ; 
such  fact  constituting  a  purely  equitable  defense  which  the  com- 
plainant could  not  have  availed  himself  of  in  a  suit  at  law,  and  making 
it  against  conscience  to  execute  the  judgment.  (Distinguished  from 
the  case  of  Moore  v.  Faggard,  51  Ala.  525.) 

3.  Equitable  relief;  when  defendant  at  law  not  barred  therefrom.; 
laches. — A  defendant  in  a  suit  at  law,  having  only  a  purely  equitable 
defense  to  the  cause  of  action  stated  in  the  complaint,  is  not  barred 
of  his  equity  by  the  mere  fact  that  he  defers  filing  his  bill  until  judg- 
ment has  been  entered  against  him  at  law,  and  such  delay  asking  for 
relief  in  a  court  of  equity  does  not  constitute  laches. 

4.  Same ;  same ;  estoppel. — Where  a  defendant  in  a  suit  at  law  has 
only  a  purely  equitable  defense  which  could  not  be  made  available  to 
him  in  a  court  of  law,  he  is  not  estopped  from  seeking  equitable  re- 
lief against  such  judgment  by  the  mere  fact  that  he  did  not  invoke 
the  powers  of  equity  thereto  until  after  the  judgment  at  law  was  ren- 
dered. 

5.  Same ;  same ;  judgment  at  law  does  not  constitute  estoppel  against 
defendant.— A  judgment  recovered  upon  a  written  contract  in  a  suit 
at  law  does  not  estop  the  judgment  defendant  to  afterwards  say  that 
the  contract  had  the  form,  as  written,  only  in  consequence  of  a  mu- 
tual mistake  of  the  parties,  and  the  agreement  between  them  was  ma- 
terially different  from  that  evidenced  by  the  writing,  and  does  not  pre- 
clude him  from  invoking  equity  to  reform  the  written  contract,  so  that 
it  shall  set  forth  the  terms  upon  which  the  parties  really  agreed, which 
terms  would  not  authorize  the  judgment  rendered. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  William  H.  Simpson. 

The  bill  in  this  case  was  filed  on  May  11,  1896,  by  the 
appellant,  James  R.  Stevens,  against  the  appellee,  John 
Hertzler,  Jr.,  and  as  amended  everred  the  following 
facts  :  The  defendant  and  others,  being  the  owners  of 
stock  in  the  Hagey  Hospital  Association  of  Texas,  execu- 
ted to  the  complainant,  on  January  8,  1894,  a  written 
contract,  in  which  they  recited  that  they  were  desirous 
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of  selling  their  respective  and  several  holdings  of  said 
stock,  and  ''That  for  and  in  consideration  of  the  sum  of 
ten  dollars  to  us  in  hand  paid  by  James  R.  Stevens,  of 
the  county  and  State  aforesaid,  and  for  divers  other  and 
valuable  considerations,  we  do  hereby  covenant  and 
agree  with,  and  obligate  ourselves  to  the  said  James  R. 
Stevens,  his  heirs  and  assigns,  that  we  will  at  any  time 
within  three  months  from  the  date  of  this  agreement, 
sell,  transfer  and  deliver  to  the  said  James  R.  Stevens, 
our  respective  shares  of  the  stock  in  the  said  Hagey 
Hospital  Association  of  Texas,  a  corporation  duly  organ- 
ized and  incorporated  under  the  laws  of  the  State  of 
Texas,  as  aforesaid,  at  and  for  the  agreed  sum  of  twenty- 
five  and  92-100  dollars  per  share.  In  the  event  the  said 
James  R.  Stevens  should  not  avail  himself  of  the  option 
within  the  time  specified,  then  these  presents  are  to  be 
void,  and  all  parties  hereto  are  to  be  discharged  from  any 
liability  on  account  thereof."  At  the  time  of  the  giving 
of  this  opinion,  the  complainant  was  a  citizen  of  Hunts - 
ville,  Alabama,  and  one  of  the  parties  to  the  contract,  in 
addition  to  the  defendant,  was  a  son  of  the  complainant. 
The  cause  of  the  execution  of  the  contract  was  that  the 
complainant  expected  to  make  a  trip  to  Texas,  and  at 
the  solicitation:  of  the  parties  to  said  contract,  including 
the  defendant,  he  agreed  to  make  an  effort  to  sell  this 
stock  for  said  parties  during  his  stay  in  Texas,  and  said 
contract  was  made  for  the  purpose  of  enabling  him  to 
make  a  valid  sale  thereof  in  the  event  he  found  a  pur- 
chaser. After  the  execution  of  this  contract  of  option, 
it  was  suggested  by  the  parties  thereto  that  they  should 
turn  over  their  respective  certificates  of  stock  to  the  com- 
plainant, in  order  that  he  might  carry  such  certificates 
with  him,  and  in  the  event  he  was  able  to  effect  a  sale 
of  the  stock  under  the  option,  he  could  make  a  delivery 
of  the  certificates  and  close  the  sale  at  once.  It  was 
averred  that,  *'In  pursuance  with  the  said  suggestion 
made  by  the  parties  who  signed  said  option,  your  orator 
received  from  them  their  stock  in  said  association,  and 
the  understanding  and  agreement  was,  at  the  time  that 
he  so  received  said  stock,  that  he  would  hold  it  under 
and  in  pursuance  of  the  terms  of  the  said  option,  and 
that  he  would  take  it  with  him  to  the  State  of  Texas,  and 
if  he  was  enabled  to  make  sale  of  the  stock  as  was  pro- 
posed, he  would  account  to  them  for  the  proceeds  of  the 
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sale  of  it ;  and  if  he  failed  to  do  so^  that  he  would  return 
the  stock.  And  to  carry  out  this  intention  and  under- 
standing in  reference  to  the  delivery  of  the  stock,  and  as 
evidence  of  the  receipt  of  it  by  the  complainant,  he  gave 
to  the  defendant  a  receipt  for  his  stock  when  so  delivered 
to  him,  which  was  in  the  words  and  figures  as  follows : 
'Huntsville,  Ala.,  Jan.,  16th,  1894.  Received  of  John 
Hertzler,  Jr.,  forty-nine  (49)  shares  of  the  capital  stock 
of  the  Hagey  Hospital  Association  of  Texas,  to  be  paid 
for  as  per  terms  of  a  contract  duly  signed  by  said  Hertz- 
ler, Jr.,  dated  January  8th,  1894,  or  the  said  forty-nine 
shares  of  stock  to  be  returned  by  me  to  said  Hertzler, 
within  the  time  specified  in  said  contract.  [Signed.]  J. 
R.  Stevens.  Witness,  Erskine  Mastin.'  And  he  gave  to 
each  of  said  other  parties  a  receipt  in  substantially  the 
same  form.''  The  complainant  drew  and  prepared  this 
receipt  himself,  without  the  aid  or  assistance  of  a  law- 
yer, or  of  one  skilled  or  experienced  in  the  drafting  of 
legal  instruments,  and  it  was  given  to  the  parties, 
respectively,  at  the  time  of  their  delivery  to  him  of  the 
certificates  of  stock,  with  the  full  understanding  and 
agreement  between  the  parties  that  it  was  received  by 
the  complainant,  not  with  the  purpose  or  intention  of 
his  purchasing  the  stock,  but  wholly  with  a  view  of 
enabling  him  to  make  a  sale  and  delivery  of  it  in  the 
event  he  could  do  so,  on  the  proposed  trip ;  and  he  held 
the  stock  under  and  in  pursuance  of  the  terms  of  said 
option. 

The  complainant  went  to  Texas,  and  failed  in  his 
efforts  to  sell  the  stock,  and  after  the  expiration  of  the 
time  specified  in  the  contract  of  option  and  the  receipt, 
he  turned  over  to  the  parties  signing  said  option,  their 
respective  holdings  of  stock,  except  to  the  defendant. 
After  the  expiration  of  the  time  specified  in  the  option 
and  receipt  for  the  purchase  of  said  stock,  the  defendant 
made  a  demand  upon  the  complainant  for  the  purchase 
price  of  his  stock  as  specified  in  the  option.  This  de- 
mand was  refused,  the  complainant  tendering  to  the  de- 
fendant his  stock,  which  he  declined  to  receive. 

Thereafter,  on  May  22,  1894,  the  defendant  instituted 
an  action  at  law  in  the  circuit  court  of  Madison  county 
against  the  complainant  on  the  two  instruments  above 
referred  to,  bearing  date  January  8,  1894,  and  January 
16,  1894|  respectivelly,  for  the  recovery  of  the  purchase 
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price  of  said  stock  as  specified  in  the  option.  To  this 
action,  the  complainant  made  defense  that  he  did  not 
owe  the  defendant  anything  on  account  of  said  stock ; 
that  he  did  not  undertake  to  purchase,  and  did  not  pur- 
chase, said  stock  as  was  claimed  in  the  complaint. 

On  the  trial  of  this  cause,  the  court  would  allow  no 
evidence  as  to  what  the  real  and  true  agreement  between 
the  complainant  and  defendant  was  in  regard  to  the 
stock,  outside  of  what  was  expressed  in  the  two  written 
instruments  ;  and  the  court  held  that  the  effect  of  these 
two  instruments  was  the  sale  of  the  stock  by  defendant 
to  complainant,  conditioned  upon  the  return  of  the  stock 
within  the  time  specified  to  be  vacated,  and  as  the  stock 
was  not  returned  within  the  time  specified,  the  com- 
plainant w&s  liable  for  the  purchase  price  of  it  as  speci- 
fied in  the  option ;  and  judgment  was  rendered  against 
the  complainant  for  the  amount  claimed.  From  this 
judgment  the  complainant  appealed  to  the  Supreme 
Court,  where  the  judgment  was  affirmed ;  and  after  the 
affirmance  an  execution  was  issued  thereon,  and  at  the 
time  of  the  filing  of  the  bill  was  in  the  hands  of  the 
sheriff  to  be  levied  upon  the  property  of  the  complainant 
for  the  satisfaction  of  said  judgment.  It  was  then 
averred  by  the  complainant  that  the  defense  of  the  suit 
at  law  was  conducted  by  attorneys  regularly  employed 
for  that  purpose,  and  that  what  he  did  iji  defense  of  said 
suit  was  because  he  believed  he  could  successfully  defend 
the  action,  and  it  was  done  with  the  view  of  protecting 
himself  from  the  unjust  claim  asserted  by  the  defendant. 
The  bill  then  avers  :  "Your  orator  alleges  that  in  pre- 
paring and  drawing  up  the  said  instrument  of  date  Jan- 
uary 16th,  1894,  he  used  inapt  language  to  convey  the 
meaning,  intention,  understanding  and  agreement  of  the 
parties  to  it,  and  that  said  instrument  as  drawn  and 
signed  by  your  orator  did  not  state  correctly  what  was 
the  true  understanding  and  agreement  of  the  parties  and 
their  intention  in  regard  to  the  instrument.  Instead  of 
the  word  '  paid  '  being  used  in  the  said  instrument  where 
it  appears,  the  word  *  held '  should  have  been  inserted, 
and  it  was  a  mistake  of  your  orator  in  thus  inserting  in 
said  instrument  the  word  '  paid  '  for  the  word  '  held  ' ,  or 
a  word  of  like  significance  and  meaning ;  and  by  striking 
out  of  said  instrument  the  following  words  at  the  con- 
clusion thereof :  ^or  the  said  forty-nine  shares  of  stock  to 
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be  returned  by  me  to  said  Hertzler,  within  the  time 
specified  in  said  contract.' 

**Your  orator  avers  that  the  express  understanding 
and  agreement  between  him  and  the  defendant,  and  the 
meaning  and  intention  of  your  orator  in  preparing  said 
receipt  and  in  signing  it,  was  only  to  give  to  the  defend- 
ant evidence  of  the  fact  that  he  had  turned  over  to  your 
orator  the  certificates  of  stock  held  and  owned  by  the 
defendant  in  said  Association,  said  certificates  to  be 
taken  and  received  by  your  orator  and  to  be  held  by 
him  under  the  terms  of  the  said  option,  and  the  certi- 
ficates to  be  returned  to  the  defendant  in  the  event 
your  orator  was  unable  to  make  disposition  or  sale  of 
said  stock,  as  was  proposed  on  his  contemplated  visit  to 
the  State  of  Texas.  And  it  was  a  mistake  of  your  orator 
in  preparing  the  said  receipts  for  the  stock  to  have  used 
the  language  employed  in  said  receipts  as  given.  The 
construction  of  said  receipt  as  given  is  entirely  at  vari- 
ance with  what  was  the  intention  of  the  complainant  in 
preparing  the  instrument,  and  what  was  the  agreement 
and  understanding  of  the  parties  to  it  before  and  at  the 
time  that  it  was  signed." 

The  prayer  of  the  bill  was  that  the  instrument  bear- 
ing date  January  16,  1894,  be  surrendered  to  the  court 
and  the  same  be  cancelled,  and  that  the  defendant  be 
enjoined  from  further  proceeding  to  enforce  the  collec- 
tion of  the  judgment  recovered  by  him.  To  the  bill,  as 
amended,  the  defendant  demurred  upon  the  following 
grounds  :  *'l.  The  averments  of  the  bill  show  that  com- 
plainant is  barred  by  his  oWn  laches  of  the  relief  therein 
prayed,  because  when  sued  on  said  contract  as  the  same 
was  written,  he  failed  to  set  up  or  claim,  in  any  proper 
manner,  that  the  contract  was  other  than  said  writings 
showed,  but  allowed  said  suit  to  proceed  to  judgment 
against  him,  and  unsuccessfully  sought  a  reversal  of  said 
judgment  in  the  Supreme  Court.  2.  The  avernients  of 
said  bill  show  that  complainant  has  estopped  himself  to 
seek  relief  therein  prayed  by  putting  defendant  to  the 
expense  and  trouble  of  prosecuting  his  action  at  law  on 
said  contract  and  reducing  the  same  to  judgment,  before 
he,  complainant,  sought  the  correction  of  the  alleged 
mistake  in  said  contract  as  the  same  was  written  by  the 
complainant  himself.  3.  The  bill  does  not  show  any 
reason  or  excuse  w^hy  the  complainant  permitted  a  judg- 
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ment  to  go  against  him  at  law  befoi'9  seeking  relief 
prayed  for.  4.  The  averments  of  the  bill  show  that 
complainant  should  have  sought  the  relief  therein 
prayed  before  the  judgment  at  law  was  permitted  to  be 
entered  in  favor  of  defendant.  5.  The  bill  shows  that 
the  rights  of  the  defendant  against  the  complainant 
under  the  contract  in  reference  to  said  stock  have  been 
merged  in  the  judgment  rendered  in  favor  of  defendant 
against  complainant,  and  the  bill  avers  no  facts  consti- 
tuting any  ground  for  opening,  impeaching,  setting 
aside,  or  restraining,  the  execution  of  said  judgment. 
6.  The  averments  of  the  bill  show  that  the  judgment 
and  understanding  between  complainant  and  defendant 
in  reference  to  said  stock,  which  is  set  up  as  the  basis  of 
the  relief  prayed,  is  repugnant  to  and  inconsistent  with 
the  option  contract  of  January  8,  1894,  which  is  not  im- 
peached by  any  averment  of  fact  contained  in  said  bill, 
and  that  the  effort  of  the  complainant  is  to  obliterate 
and  ignore  the  contract  between  the  parties  as  evidenced 
by  the  writing.  7.  The  bill  shows  that  the  option  con- 
tract of  January  8,  1894,  truly  expresses  the  agreement 
of  the  parties,  and  the  correction  sought  to  be  made  in 
the  wording  of  the  receipt  or  contract  of  date  January 
16,  1894,  would  not  materially  alter  or  vary  the  legal 
eflFect  of  either  of  said  writings.  8.  The  averments  of 
the  bill  do  not  clearly,  distinctly  and  unequivocally 
show  in  what  respect  it  was  mutually  understood  be- 
tween the  parties,  that  the  receipt  or  writing  sought  to 
be  corrected  should  be  different  from  what  is  expressed 
therein.  9.  The  bill  shows  that  when  the  complainant 
was  sued  at  law  in  May,  1894,  on  the  contract  now 
sought  to  be  corrected,  then  having  full  knowledge  of 
the  facts,  he  had  his  election  to  stand  on  the  contract  as 
the  same  was  written,  or  seek  the  correction  thereof, 
and  that  he  elected  to  defend  the  claim  tlien  made 
against  him  without  denying  that  the  writings  truly  ex- 
pressed the  contract  between  the  parties,  thereby  estop- 
ping himself  to  impeach  said  writings  after  judgment 
was  rendered  thereon  against  him.  10.  The  bill  does 
not  show  that  the  defendant  was  in  any  way  at  fault  in 
the  wording  of  the  instrument  now  sought  to  be  cor- 
rected, which  was  written  by  the  complainant.  11,  If 
the  words  sought  by  the  bill  to  be  interpolated  into  the 
instrument  of  January  16,  1894,  were  so  interpolated, 
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its  legal  effect  would  not  be  altered  in  any  material  re- 
spect, and  the  bill  does  not  show  that  the  judgment  at 
law  against  the  complainant  would  have  been  improper 
if  such  interpolation  had  been  made  before  the  judg- 
ment was  rendered.  12.  The  substitution  in  the  con- 
tract of  the  word  'held'  for  the  word  'paid,'  and  the 
striking  out  of  the  words  'for  the  said  forty-nine  shares 
of  stock  to  be  returned  by  me  to  said  Hertzler  within 
the  time  specified  in  said  contract,'  would  have  the 
effect  of  making  a  new  contract  for  the  parties,  if  of 
any  effect  at  all,  instead  of  merely  correcting  a  mutual 
mistake  in  a  contract  already  made.  13.  If  the  words 
sought  by  the  last  amendment  to  the  bill  to  be  stricken 
out  of  the  instrument  of  January  16,  1894,  were  stricken 
out,  the  legal  effect  of  said  instrument  would  not  be  al- 
tered in  any  material  respect,  and  the  bill  as  amended 
does  not  show  that  the  judgment  at  law  against  the  com- 
plainant would  have  been  improper  had  such  words 
been  stricken  out  before  the  judgment  was  rendered. 
14.  The  bill  shows  that  the  option  contract  of  January 
8,  1894,  truly  expresses,  the  agreement  of  the  parties, 
and  the  corrections  sought  to  be  made  by  the  bill  as 
amended  in  the  wording  of  the  instrument  of  January 
16,  1894,  would  not  materially  alter  or  vary  the  legal 
effect  of  either  of  said  writings."  There  was  also  a 
motion  made  by  the  defendant  to  dismiss  the  bill  for 
want  of  equity. 

Upon  the  submission  of  the  cause  upon  the  demurrer 
and  the  motion  to  dismiss,  the  court  sustained  each  of 
them,  and  decreed  that  the  bill  be  dismissed.  From 
this  decree  the  complainant  appeals,  and  assigns  the 
rendition  thereof  as  error. 

Humes,  Sheffey  &  Speake  and  R.  E.  Spraggins.  for 
appellant. — 1.  The  appellant  was  not  guilty  of  laches  in 
not  seeking  a  correction  of  the  written  contract  and  en- 
joining the  prosecution  of  the  suit  or  judgment  so  ren- 
dered.— Dexter  v.  Ohlander,  97  Ala.  476;  s.  c.  95  Ala. 
467 ;  Hale  v.  Stone,  14  Ala.  803 ;  1  Story's  Eq.,  §§  153- 
155. 

2.  After  a  contract  has  been  passed  upon  by  a  court 
of  law,  a  party  to  the  suit  may  file  a  bill  in  chancery  to 
have  such  contract  reformed  for  a  mistake,  without 
having  laches  imputed  to  him,     ^'If  the  matter  relied  on 
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by  the  complainant  could  not  have  been  received  as  a 
defense  in  the  trial  at  law,  because  it  fell  within  the 
exclusive  jurisdiction  of  chancery,  or  by  reason  of  the 
forms  of  legal  procedure,  equity  will  relieve,  notwith- 
standing there  may  have  been  an  ineffectual  attempt  to 
defend  at  law." — 1  Black  on  Judg.,  §388;  Harding  v, 
Hawkins,  33  Amer.  St.  Rep.  347 ;  King  v.  Baldwin,  8 
Amer.  Dec.  415  ;  Calloxvay  v.  McElroy,  3  Ala.  406. 

3,  If  there  is  a  doubt  whether  a  defense  is  available 
at  law,  and  there  is  undoubted  jurisdiction  in  equity, 
and  at  law  the  defendant  omits  to  make  his  defense,  or 
if  he  makes  it  and  it  is  overruled  on  the  ground  that  it 
can  not  be  considered  at  law,  a  court  of  equity  may 
afford  relief,  notwithstanding  a  trial  at  law. — Kiiig  v. 
Baldwin,  8  Am.  Dec.  415,  s.  c.  17  Johns.  384;  1  Black 
on  Judgm.,  §  389,  p.  483;  Howell  v.  Motes,  54  Ala.  1; 
Nelson  v.  Dunn,  15  Ala.  502.  "An  unsuccessful  attempt 
to  assert  in  a  court  of  law  a  defense  purely  equitable  is 
not  an  estoppel  in  a  court  of  equity." — Nelson  v.  Dunn, 
15  Ala.  502. 

4.  A  court  of  equity  has  jurisdiction  to  grant  relief 
against  mistakes. — 15  Amer.  &  Eng.  Encyc.  of  Law, 
626,  638,  644.  Where  a  mutual  mistake  in  the  making 
of  a  contract  is  shown,  a  court  of  equity  has  jurisdiction 
to  afford  relief. —  Wilson  v.  Oil,  51  Amer.  Rep.  767  ;Hunt 
V.  Rousmanier,  8  Wheat.  174.  The  general  rule  is,  that 
mistakes  of  law  can  not  be  relieved  in  equity,  and  while 
the  policy  and  correctness  of  the  rule  are  conceded,  there 
is  frequently  found  some  difficulty  in  its  application.- 
Where  the  instrument  does  not  express  the  agreement 
of  the  parties,  from  ignorance  or  want  of  skill  on  the 
part  of  the  draughtsman,  it  is  competent  for  equity  to 
correct  the  mistake. —  Hunt  v.  Rousmanier,  8  Wheat. 
174;  Larkins  v.  Biddle,  21  Ala.  252;  Clopton  v.  Martin, 
11  Ala.  187 ;  Stone  v.  Hale,  17  Ala.  557. 

R,  W.  Walker  and  Tancred  Betts,  contra. — 1. 
The  bill  was  filed  too  late.  Two  years  before  the  bill 
was  filed,  the  appellant  was  sued  on  the  contract  now 
sought  to  be  reformed.  If  the  real  contract  was 
other  than  the  writings  expressed  it,  Stevens  knew  this 
as  well  then  as  he  does  now.  He  elected  to  stand  on 
the  contract  as  written,  and  on  this  basis  litigated  the 
matter  with  Hertzler  in  the  circuit  court  and  in  the 
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Supreme  Court.  If  Stevens'  reliance  w<as  upon  a  con- 
tract which  the  writing  did  not  truly  express,  the  time 
for  him  to  define  his  position  was  when  he  was  notified 
by  the  suit  that  Hertzler  insisted  on  the  contract  as  writ- 
ten. His  position  in  that  ligation  involved  the  admis- 
sion that  the  writings  expressed  the  contract.  It  is  too 
late  now  to  withdraw  that  admission. — Moore  v.  Faggard, 
51  Ala.  526 ;  Garrett  v.  Lynch,  45  Ala.  211 ;  McCollum  v. 
Prewitt,  37  Ala.  573 ;  Poivell  v.  Stewart,  17  Ala.  725 ;  HUl 
V.  McNeill,  8  Porter  432;  Allman  v.  Owen,  31  Ala.  169; 
12  Am.  &  Eng.  Encyc.  of  Law,  603 ;  15  Am.  &  Eng. 
Encyc.  of  Law  666  ;  2  Pomeroy  Eq.,§  816  ;  95  U.  S.  159 ; 
120  U.  S.  387 ;  191  U.  S.  568 ;  159  U.  S.  291 ;  73  Am. 
Dec.  250. 

2.  By  litigating  with  Hertzler  at  law  for  two 
years  on  the  basis  of  an  admission  that  the  writings  ex- 
pressed the  true  contract  between  them,  Stevens  estopped 
himself  to  claim  that  the  real  contract  was  other  than 
what  is  expressed  in  the  writings.  Stephens  elected  to 
stand  by  the  contract  as  he  himself  wrote  it.  He  in- 
duced Hertzler  to  incur  expense  and  trouble  in  reducing 
that  contract  to  judgment.  It  may  readily  be  imagined 
that  if  the  stock  had  gone  above  .the  contract  price,  this 
bill  for  a  reformation  would  never  have  been  filed,  for 
it  would  have  profitted  Stevens  for  him  to  continue  t-o 
stand  on  the  contract  as  written,  though  judgment  was 
rendered  thereon  against  him.  The  rule  of  estoppel  is 
intended  to  prevent  this  kind  of  speculation. — HowU  v. 
'North  Birmingham  Land  Co:,  95  Ala.  389 ;  Orendorff  v, 
Tallman,  90  Ala.  445  ;  Foster  v.  Greasett,  29  Ala.  293  ;  Tur- 
ner  v.  Kelly,  70  Ala.  85 ;  Berry,  Demoville  &  Co.  v,  Sowelly 
72  Ala.  14. 

•  3.  The  judgment  at  law  would  be  proper,  and 
should  not  be  enjoined,  if  the  alterations  in  the  writings 
sought  by  the  bill  were  made.  If  the  writing  of  Jan. 
16,  1894,  be  changed  so  as  to  be  a  receipt  for  the  stock, 
with  the  stipulation  tiiat  it  was  "to  be  held  as  per  terms 
of  the  contract  of  Jan.  8,  1894,  still  the  papers  would 
show  that  Stevens  took  the  stock  as  purchaser ;  and  in 
his  suit  on  the  papers  as  altered,  the  judgment  would 
inevitably  be  the  identical  judgment  now  sought  to  be 
enjoined. 

4.    The  bill  seeks  to  set  up  a  state   of  facts  utterly 
inconsistent  with  the  terms  of  Jan.  8,  1894,  which  is  not 

Vol.  Ill 


Digitized  by  VjOOQ IC 


iaw.1  OF  ALABAMA.  573 

[Stevens  v.  HertzlerJ 

impeached  by  any  averment  of  the  bill.  In  other  words, 
the  real  effort  of  the  bill  is  to  show  that  the  relations 
between  the  parties  were  wholly  different  from  the  re- 
lations fixed  by  an  unimpeached  written  agreement.  The 
relief  sought  can  not  be  reconciled  with  a  recognition  of 
that  contract.  That  contract  shows  that  Stevens  was  to 
get  the  stock  as  purchaser.  The  object  of  the  bill  is  to 
nullify  that  unimpeached  contract  by  substituting  in  its 
stead  a  parol  understanding  that  Stevens  was  to  take 
the  stock  as  Hertzler's  agent  to  sell.  To  grant  the  relief 
prayed  for  would  necessarily  involve  the  obliteration  of 
a  contract  set  forth  on  the  face  of  the  bill. — Clark  v. 
Hart,  57  Ala.  390;  Campbell  v:  Hatchett,  55  Ala.  548; 
Turner  v.  Kelly ^  70  Ala.  85;  Berry,  Demoville  &  Co.  v, 
Sowell,  72  Ala.  14. 

McCLELLAN,  J. — We  are  not  of  opinion  that  the 
change  in  the  language  of  the  paper  dated  January  16, 
1894,  for  which  the  bill  prays  by  wuy  of  reforming  the 
writings  now  evidencing  the  contract  between  the  par- 
ties, would  be  without  effect  upon  the  legal  construc- 
tion and  meaning  of  the  writings.  The  two  papers,  of 
January  8th  and  16th,  respectively,  as  acted  upon  the 
former  by  the  latter,  import  a  promise  by  Stevens  to 
pay  Hertzler  $25.92  per  share  for. forty-nine  shares  of 
certain  stock,  belonging  to  Hertzler,  but  then  in  the 
possession  of  Stevens,  unless  the  same  should  be  returned 
to  Hertzler  within  three  months  from  the  date  of  the 
first  instrument,  as  was  held  when  this  cause  was  here 
on  appeal  from  the  circuit  court. — Stevens  v.  Hertzler,  109 
Ala.  423.  But  if  the  paper  of  January  16th  should  be 
reformed  as  prayed  in  the  bill,  it  would,  we  think,  be 
nothing  more  than  a  receipt  by  Stevens  for  the  stock  from 
Hertzler, accompanied  by  or  containing  a  recital  that  the 
former  was  to  hold  it  subject  to  the  option  agreement  of 
Januarv  8th,  intended,  not  to  evidence  a  contract  of  sale 
or  return,  but  merely  to  exclude  the  idea  that  the  deliv- 
ery to  Stevens  should  be  either  an  election  by  him  to 
purchase  under  the  option  or  a  rescission  of  tlie  contract 
giving  him  the  option  to  purchase  within  three  months. 
So  that,  if  the  writings  be  reformed  as  proposed  by  the 
bill,  Stevens  would  not  have  become  liable  for  the  agreed 
price  of  the  stock,  unless  he  had  within  the  time  limited 
affirmatively  elected  to  avail  himself  of  the  option  to  buy, 
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and  evidenced  such  election  by  some  act  or  means  other 
than  the  mere  faihire  to  return  the  certificate  of  shares 
to  Hertzler.  The  bill  was,  therefore,  not  open  to  the 
objection,  that  it  showed  by  its  averments  that  if  the  cor- 
rection sought  were  made,  the  legal  tenor  and  effect  of 
the  writing  would  not  thereby  be  varied  or  changed,  but 
would  in  its  new  as  in  its  original  form  authorize  and 
support  the  judgment  sought  to  be  enjoined. 

The  general  rule  by  which  courts  of  equity  are  guided 
when  their  powers  are  invoked  to  the  injunction  of  judg- 
ments rendered  by  courts  of  law,  is  thus  stated  by  Chief 
Justice  Marshall:  ** Without  attempting  to  draw  any 
precise  line  to  which  courts  of  equity  will  advance,  and 
which  they  cannot  pass,  in  restraining  parties  from 
availing  themselves  of  judgments  obtained  at  law,  it 
may  safely  be  said,  that  any  fact  which  proves  it  to  be 
against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a 
court  of  law,  or  of  which  he  might  have  availed  himself 
at  law,  but  was  prevented  by  fraud  or  accident,  unmixed 
with  any  fault  on  the  part  of  himself  or  his  agents,  will 
justify  an  application  to  a  court  of  chancery." — Marine 
Insurance  Co.  v,  Hodgson,  7  Cranch,  332.  The  same  gen- 
eral doctrine  is  condensed  in  statement  by  Justice  Cur- 
tis in  Hendrickson  v.  Hinckley,  17  How.  443,  thus  :  "A 
court  of  equity  does  not  interfere  with  a  judgment  at 
law  unless  the  complainant  has  an  equitable  defense,  of 
which  he  could  not  avail  himself  at  law,  because  it  did 
not  amount  to  a  legal  defense,  or  had  a  good  defense  at 
law,  which  he  was  prevented  of  availing  himself  of  by 
fraud  or  accident,  unmixed  with  negligence  of  himself 
or  his  agents.''  And  this  exposition  of  the  principle  is 
universally  accepted  by  courts  and  text- writers. — 2  Story 
Eq.  Jur.,  §  887  ;  1  High  on  Inj.,  §  114 ;  1  Beach  on  Inj., 
§  615. 

The  cases  in  which  equity  will  interfere  by  injunction, 
and  restrain  an  action  at  law,  either  before  or  after 
judgment,  are  reducible,  says  Mr.  Pomeroy,  to  three 
general  classes  :  "1.  Where  the  controversy,  in  addition 
to  its  legal  aspect,  involves  some  equitable  estate,  right, 
or  interest  which  is  exclusively  cognizable  by  a  court  of 
equity,  so  tliat  a  complete  determination  of  the  issues 
cannot  be  made  by  a  court  of  law,  it  is  well  settled  that 
equity  not  only  may,  but  must,  interfere  at  the  suit  of 
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the  party  in  whom  the  equitable  estate  or  right  is  vested, 
and  restrain  the  action  at  law  and  decide  the  whole  con- 
troversy. This  is  so  when  the  defendant  at  law  has  a 
purely  equitable  defense  which  the  court  of  law  will  not 
recognize  or  enforce,  and  especially  when  he  is  entitled  to 
some  affirmative  equitable  relief  which  will  clothe  him  with  a 
legal  right  or  title,  and  thus  defeat  the  legal  action  brought 
against  him."  [The  italicization  is  ours] .  2.  Where 
courts  of  law  and  of  equity  have  concurrent  jurisdiction 
to  grant  their  respective  and  distinctive  remedies,  but 
the  remedy  aflForded  by  the  law  court  is  not  adequate  to 
to  the  accomplishment  of  full  justice  between  the  parties  ; 
and  3.  Where  the  legal  judgment  was  obtained  or 
entered  through  fraud,  mistake,  or  accident  or  where  the 
defendant  in  the  action,  having  a  valid  legal  defense  on 
the  merits,  was  prevented  to  maintain  it  by  fraud,  mis- 
take or  accident,  and  there  was  no  laches,  negligence,  or 
other  fault  on  his  part  or  on  the  part  of  his  agents,  con- 
tributing to  his  failure  to  make  defense. — 3  Pom.  Eq. 
Jur.,  §§  1362-64. 

It  is  entirely  obvious  that  the  present  case — for  the 
reformation  of  a  written  contract  upon  which  the  judg- 
ment, at  law  was  rendered,  so  that  as  reformed  it  would 
not  support  such  judgment,  and  for  the  perpetual  injunc- 
tion of  the  judgment — belongs  not  to  the  second  or  third 
class  just  defined,  but  to  the  first,  the  fact  relied  on 
being  one  "which  proves  it  to  be  against  conscience  to 
execute  the  judgment,"  and  of  which  complainant  could 
not  avail  himself  at  law,  and  which,  if  established, 
would  entitle  him  to  affirmative  equitable  relief  of  a  na- 
ture to  clothe  him  with  a  legal  right  destructive  of  re- 
spondent's cause  of  action  both  in  equity  and  at  law. 

There  are  a  very  great  number  of  adjudications  to  the 
effect  that  a  defendant  at  law,  having  a  defense  there 
available  in  bar  of  the  legal  action  but  failing  to  present 
it,  must,  on  coming  into  equity  for  an  injunction  of  the 
judgment,  both  allege  and  prove  that  his  failure  to  de- 
fend was  due  purely  to  accident,  mistake  or  fraud  wholly 
unmixed  with  laches  on  his  part ;  but  neither  these  author- 
ities, nor  the  principle  upon  which  they  proceed  can 
have  any  application  to  a  case  of  the  first  class  as  de- 
fined by  Mr.  Pomeroy,  such  as  this  one  is,  where  the 
very  ground  and  reason  for  resorting  to  equity  is  that 
the  defense  relied  upon  it  not  cognizable  at  law  at  all, 
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and  could  not  possibly  be  or  have  been  made  there ;  a 
theory  which  is  in  itself  utterly  exclusive  of  the  notion 
of  any  negligence  or  fault  on  the  part  of  the  complain- 
ant in  failing  to  make  the  defense  in  the  legal  forum. 
The  authorities  just  adverted  to,  having  reference  to 
cases  of  the  third  class,  and  no  pertinency  to  those  of 
the  first,  were,  it  would  seem,  applied  to  the  present 
case  in  the  court  below,  to  the  conclusion  that  the  bill 
showed  the  complainant  was  guilty  of  laches  which  barred 
his  right  to  the  relief  he  sought.  This  conclusion  is 
specifically  based  on  the  fact  that  complainant  waited 
until  after  judgment  passed  against  him  at  law  before 
filing  this  bill,  when,  as  it  is  insisted,  he  should  have 
sought  the  reformation  of  the  contract  sued  upon  while 
the  action  was  in  progress  and  before  judgment.  The 
authorities  relied  upon  to  support  this  view,  fail  so  to  do, 
in  our  opinion :  they  all  relate,  certainly  in  respect  of 
what  is  decided  in  them,  to  cases  of  the  third  classifica- 
tion supra,  and  not  at  all  to  cases  like  the  present  one. 
Chief  among  them  is  Moore  v,  Faggard  et  a/.,  51  Ala.  525. 
We  have  no  doubt  of  the  entire  soundness  of  that  case, 
as  well  for  all  that  was  said  as  for  all  that  was  decided  in 
it,  barring  a  misleading  tendency  of  one  sentence : 
indeed  it  contains  nothing  of  dictum,  but  the  opinion 
goes  solely  upon  questions  presented  by  the  record  and 
necessary  to  be  determined.  It  holds  in  substance  and 
effect,  that  where  a  defendant  at  law  has  an  equitable 
defense  to  the  cause  of  action,  which  rests  in  part  upon 
a  state  of  facts  which  cannot  be  shown  in  that  forum  and 
in  part  upon  a  fact  which  is  of  legal  cognizance  and  is 
irrelevant  in  the  issues  tendered  by  the  complaint  in  the 
action  at  law,  and  properly  determinable  in  that  action, 
such  fact  being  a  bar  to  the  action  if  pleaded  therein 
and  proved,  such  defendant,  if  he  would  avail 
himself  of  his  equity,  must  either  invoke  the  aid  of 
chancery  before  that  constituent  of  his  right  which  rests 
upon  the  fact  involved  in  the  action  at  law  is  destroyed 
by  a  judgment  determining  the  non-existence  of  the 
fact,  or,  failing  that,  he  must  show  that  he  was  prevent- 
ed by  fraud,  accident  or  the  act  of  his  adversary,  without 
fault  on  his  part,  to  plead  and  prove  the  fact  in  the 
forum  of  law.  The  suit  in  that  case  was  instituted  by 
Faggard  and  others,  suing  as  partners,  against  Moore  on 
a  contract  for  work  and  labor  done.  Moore  claimed  that 
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he  had  demands  against  Faggard  and  the  others  indi- 
vidually, that  they  were  not  partners^  but  joint  owners  of 
the  claim  sued  on,  and  that  the  course  of  dealing  be- 
tween them,  collectively  and  individually  on  the  one 
hand  and  himself  on  the  other,  had  been  such  that  the 
debts  they  individually  owed  him  constituted  equitable 
sets-oflF  against  their  joint  demand  against  him.  His 
equity,  therefore,  rested  upon  two  distinct  facts :  first, 
that  plaintiflFs  were  not  partners  but  joint  owners  ;  and, 
second,  the  course  of  dealings  alleged  between  them.  If 
plaintiffs  were  partners,  as  they  alleged  in  the  action  at 
law,  he  had  no  equity.  That  was  an  issuable  fact  in 
that  action,  and  disproof  of  it  would  have  been  a  bar. 
But  he  did  not  make  this  issue,  or,  indeed,  any  issue, 
but  stood  supinely  by  and  judgment  went  against  him 
by  default.  This  judgment  was  conclusive  that  plain- 
tiffs were  partners,  and  hence  conclusive  that  Moore's 
demands  against  them  individually  could  not  be  set  off, 
any  more  in  equity  than  at  law,  against  the  debt  he  owed 
the  partnership .  Moore  thus  having  failed  to  invoke 
the  aid  of  chancery  while  both  constituents  of  his  equity 
were  at  large,  and  having  through  his  own  negligence 
allowed  one  of  the  facts  on  which  it  rested  to  be  properly 
and  regularly  adjudged  against  him  in  the  action  at  law, 
he  had  no  standing  in  equity,  not  only  because  his  bill 
showed  the  judgment  at  law  was  not  due  to  any  fraud 
or  accident,  or  the  act  of  his  adversary  preventive  of  his 
making  defense  unmixed  with  his  own  fault,  but  also 
for  that  the  judgment  at  law  was  finally  determinative 
that  plaintiffs  were  partners  against  whose  claim  his 
demands  against  them  individually  could  not  be  set  oflf 
in  any  forum,  legal  or  equitable.  One  sentence  in  the 
opinion  in  that  case  is  misleading.  It  is  this:  "He 
ought  not  to  let  the  suit  at  law  proceed  to  judgment, 
when  he  knows  he  has  an  equitable  defense  against  it." 
Now,  he  in  fact  had,  according  to  tlie  averments  of  his 
bill,  a  perfect  legal  defense  against  that  suit,  but  no 
shadow  of  an  equitable  defense.  The  suit  being  by 
an  alleged  partnership,  a  plea  of  no  partner- 
ship, supported  by  proof,  would  have  defeated 
the  action.  But  neither  at  law  nor  in  equity  could 
the  defense,  by  way  of  equitable  set-oflF  alleged  in 
the  bill,  be  made  against  Faggard  and  the  others  as  part- 
ners,  so  that  to   the   action  as  brouglit  Moore  had  no 
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equitable  defense  whatever,  and  no  defense  at  all  except 
the  legal  one  of  mil  tiel  partnership.  And  it  is  clear 
from  the  whole  opinion  that  if  the  defense  had  been  of 
purely  equitable  cognizance,  if  the  suit  had  been  prose- 
cuted by  Faggard  and  his  associates  as  joint  owners  of 
the  claim  and  not  as  partners^  no  fact  would  or  could  have 
been  determined  in  it  destructive  of  complainant's  equity 
to  set  oflf  their  several  debts  due  to  him,  and  his  bill 
would  have  been  sustained  on  demurrer.  Certainly  it 
should  have   been. — French  v.  Gamer  et  al.,  7  Port.  549. 

We  have  considered  this  case  somewhat  at  length  be- 
cause upon  it  reliance  is  chiefly  had  to  support  the  de- 
cree below.  Jt  really  belongs  to  the  third  category  stated 
above,  and  rests  upon  principles  having  no  application 
to  cases  of  the  class  to  which  the  one  we  have  in  hand 
belongs. 

Another  line  of  cases  relied  on  is  illustrated  by  that  of 
McCollum  V.  Prewittf  37  Ala.  573.  These  hold  that  a  de- 
fendant, after  judgment,  can  not  invoke  the  injunctive 
powier  of  chancery,  when  his  defense  is  legal  and  failed 
of  being  made  in  the  law  court,  because  the  evidence  to 
support  it  could  not  be  secured  except  by  a  bill  of  dis- 
covery or  through  interrogatories  under  the  statute. 
These  cases  belong  clearly  to  the  third  class  defined 
above,  and  they  proceed  simply  upon  the  ground  that 
the  complainant  was  negligent  in  and  about  making  his 
defense  at  law,  for  that  he  should  have  taken  the  neces- 
sary steps  to  procure  tlie  testimony  essential  thereto, 
either  by  filing  interrogatories  to  his  adversary,  or  by- 
filing  a  bill  of  discovery  against  him  before  going  to  trial 
in  the  action  at  law.  They  can  have  no  bearing  upon  a 
case  such  as  this,  where  the  defense  is  purely  equitable, 
and  not  available  at  all  at  law.  The  remaining  cases 
and  texts  cited  by  appellee  are  merely  declaratory  of  the 
rule  applicable  to  cases  in  which  the  complainant  had  a 
legal  defense  against  the  judgment  he  seeks  to  enjoin, 
and  are  not  pertinent  to  the  case  at  bar.  It  is  believed 
that  no  case  can  be  found  which  holds  that  a  defendant 
at  law,  having  only  a  purely  equitable  defense  to  the 
cause  of  action  stated  in  the  complaint,  is  barred 
of  his  equity  by  the  mere  fact  that  he  defers  filing  his 
bill  until  judgment  has  been  entered  against  him  at  law. 
To  the  contrary,  it  would  seem  that  this  court,  at  least, 
is  committed  to  the  doctrine,  that  in  such  case  the  pass- 
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ing  of  judgment  against  the  defendant  is  wholly  without 
eflFect  upon  his  right  to  effectuate  his  equity.  Thus  it  is 
said  in  Jordan  v.  Loftin,  13  Ala.  550  :  "The  rule  is  well 
settled,  that  to  entitle  a  party  to  relief  in  a  court  of  equity 
against  a  judgment  at  law,  when  his  defense  could  be 
made  in  a  court  of  law,  he  must  show  that  he  has  been 
prevented  from  making  his  defense,  either  by  the  fraud 
of  the  opposite  party,  or  by  some  accident  unmixed  with 
any  negligence  on  his  part.  But  if  his  defense  could  not 
be  made  at  law,  equity  may  interfere,  and  afford  relief ; 
and  the  rendition  of  the  judgment  at  law  will  not  close 
the  door  of  relief  against  him."  So  in  Caloway  v.  Mc- 
Elroy,  3  Ala.  406,  it  is  said  :  "An  unsuccessful  attempt 
to  defend  at  law,  when  no  defense  could  there  be  made, 
under  the  circumstances  of  the  case,  will  not  preclude  a 
party  from  relief  in  a  court  of  equity,"  by  injunction  of 
the  judgment  at  law.  And  in  McClure  et  aL  v.  Caldough 
etal.y  5  Ala.  25,  it  is  held,  that  "when  a  judgment  at 
law  is  obtained  against  one  who,  notwithstanding,  has 
an  equitable  defense,  and  he  sues  out  a  writ  of  error  to 
reverse  the  judgment  at  law,  he  is  not  thereby  precluded, 
after  its  affirmance,  from  seeking  relief  inequity."  And 
in  Howell  v.  Motes,  54  Ala.  1,  it  is  said:  "An  unsuc- 
cessful attempt,  or  an  entire  omission,  to  assert  in  a  court 
of  law,  a  purely  equitable  defense,  does  not  prejudice 
the  right  to  relief  in  equity,"  citing  Caloivay  v.  McElroy, 
supra,  and  Nelson  v,  Dunn,  15  Ala.  502.  These  authori- 
ties are  conclusive  against  appellee's  contention,  that 
the  complainant  was  estopped  by  the  judgment  at  law 
upon  the  contract  as  written  to  afterwards  say  that  it 
had  that  form  only  in  consequence  of  the  mutual  mis- 
take of  the  parties  to  it,  and  that  the  said  agreement  of 
the  parties  was  materially  different  from  that  evidenced 
by  the  writings,  and  invoke  equity  jurisdiction  to 
a  reformation  of  the  writings,  so  that  they 
should  set  forth  the  terms  upon  which  the  minds 
of  the  parties  really  met ;  terms  which  would  not 
authorize  or  support  the  judgment  rendered.  They — 
the  cases  last  referred  to — also  go  far  to  overturn  ap- 
pellee's further  contention,  that  complainant  was  guilty 
of  laches  in  waiting  until  after  judgment  to  move  for  a 
reformation  of  the  contract,  when  he  might  have  pro- 
ceeded to  that  end  before  judgment  rendered.  But  our 
conclusion  against  this  latter  insistence  of  appellee  need 
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not  be  rested  on  those  cases.  There  are  at  least  two 
others  in  our  own  books  which  go  directly  to  support 
the  bill  against  the  charge  of  laches  made  by  the  de- 
murrer, and  which  involved  facts  substantially  those  of 
the  present  case  for  all  the  purposes  of  applying  to  them 
the  principles  which  obtained  in  them  and  must  obtain 
in  this.  Stone  v.  Hale,  17  Ala.  557,  is  one  of  them. 
That  was  a  bill  to  reform  a  deed,  so  that  it  would  vest 
the  property  to  the  sole  and  separate  use  of  a  wife  ac- 
cording to  the  intention  of  the  parties  to  it.  The  im- 
mediate occasion  for  this  relief  grew  out  of  the  facts 
that  creditors  of  the  husband  had  levied  upon  the  prop- 
erty under  a  judgment  against  him,  the  trustee  in  the 
deed  had  interposed  a  claim  to  the  property  on  the  as- 
sumption that  the  husband  had  no  interest  in  it,  and 
this  claim  suit  was  decided  below  in  favor  of  the  trus- 
tee. On  appeal  to  this  court,  however,  that  judgment 
was  reversed  on  the  ground  that  the  deed  was  not  ex- 
clusive of  the  husband's  interest,  that  it  did  not  convey 
the  property  to  the  wife's  sole  and  separate  use. — Hale 
V.  Stone,  14  Ala.  803.  It  is  true  that  no  final  judgment 
had  at  time  of  bill  filed  been  rendered  in  the  claim  suit ; 
but  the  rights  of  the  parties  at  law  had  been  as  fully 
settled  by  the  reversal  of  the  judgment  in  favor  of  the 
trustee  and  the  remandment  of  the  cause,  on  the  ground 
stated  in  the  opinion,  as  they  would  have  been  by  a 
final  judgment ;  and  it  only  remained  for  a  formal  judg- 
ment to  be  entered  as  matter  of  course  in  the  primary 
court.  And  upon  this  state  of  facts,  this  court  held  that 
the  complainant  had  not  been  guilty  of  laches  in  delay- 
ing to  file  his  bill  for  reformation  until  the  rights  of 
parties  under  the  deed  as  written  had  thus  been  de- 
termined and  fixed. 

The  other  case  is  that  of  Bryan  v.  Cowart,  21  Ala.  92. 
The  object  of  the  bill  in  that  case  was  to  reform  a  deed 
by  inserting  a  defeasance  upon  the  payment  of  money, 
thereby  converting  it  into  a  mortgage,  and  to  enjoin  a 
judgment  at  law  which  had  been  recovered  as  for  pur- 
chase money  constituting  the  consideration  of  the  deed. 
The  bill  showed  that  complainant,  who  was  the  grantee 
in  the  instrument  and  defendant  in  the  action  at  law, 
sought  to  prove  in  that  action  that  the  paper  was  not  a 
deed,  but  a  mortgage,  and  hence  that  he  did  not  owe 
the  plaintiff  as  for  purchase  money  of  the  land,  but  this 
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attempted  defense  was  ruled  out  by  the  court.  A  motion 
to  dismiss  the  bill  for  want  of  equity  was  overruled  by 
the  chancellor ;  and  upon  this  ruling  this  court,  by 
LiGON,  J.,  said:  '*The  chancellor  did  not  err  in  refus- 
ing to  dismiss  the  bill  for  want  of  equity.  In  its  form, 
structure  and  matter,  it  is  not  alone  a  bill  to  enjoin  a 
judgment  at  law ;  but  it  contains  allegations  on  which 
it  seeks  relief,  that  could  only  be  sought  in,  and  extended 
by  a  court  of  equity.  On  this  motion  all  the  allegations 
of  the  bill  are  admitted  to  be  true.  These  assert,  in 
terms  or  effect,  that  the  deed  from  McPhail  to  Cowart 
and  Bryan,  though  absolute  on  its  face,  was  intended 
by  the  parties  to  operate  as  a  mortgage,  and  one  object 
of  the  bill  is  to  have  it  so  declared,  and  to  obtain  a  de- 
cree of  foreclosure.  A  court  of  equity  is  the  only  forum 
which  can  hear  and  determine  such  matters,  and  having 
jurisdiction  for  this  purpose,  it  may  rightly  take  it  for 
the  purpose  of  doing  complete  justice  between  the  par- 
ties ;  and,  if,  to  accomplish  this  end,  and  to  prevent  op- 
pression and  injustice,  an  injunction  was  necessary,  it 
would  not  hesitate  to  grant  one. 

^^This  case  is  wholly  different,  when  viewed  in  all  its  as- 
pects, frotn  that  large  class  of  cases  to  which  we  are  cited  by 
the  counsel  for  th^  pJaiJitiff 8  in  error,  and  which  determine 
the  rules  that  govern  the  conduct  of  the  chancellor^  in  grant- 
ing injunctions  to  judgments  at  law,  for  the  purpose  of  en- 
abling the  defendant  to  wage,  in  equity,  a  legal  defense, 
which  he  had  been  prevented  from  setting  up  on  the  trial 
at  law  by  fraud,  or  accident,  or  the  act  of  the  opposite 
party,  xmmixed  with  any  fault  or  negligence  of  his  own.^' 
(The  italicization  is  ours) . 

We  think  we  need  say  no  more  in  support  of  our  con- 
clusion, that  where  a  defendant  at  law  has,  as  Stevens 
had,  a  purely  equitable  defense,  which  the  court  of  law 
can  not  recognize  or  enforce,  and  especially  when  he  is 
entitled  to  some  affirmative  equitable  relief — as  the  re- 
formation of  a  writing — which  will  clothe  him  with  a 
legal  right,  larches  are  not  imputed  to  him  in  consequence 
of,  nor  is  he  estopped  by,  the  mere  fact  that  judgment 
passes  against  him  at  law  before  he  invokes  the  powers 
of  equity  to  a  reformation  of  the  writing  and  an  injunc- 
tion of  further  proceedings  at  law. 

Something  is  said  in  the  case  about  complainant's  ac- 
quiescence in  the  construction  put  on  the  contract  by  the 
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plaintiff  at  law,  or  in  the  binding  efficacy  of  the  con- 
tract as  written.  We  do  not  find  that  aught  of  this  is 
disclosed  by  the  bill.  To  the  contrary,  complainant  has 
always  insisted,  in  season  and  out,  that  the  contract 
made  between  him  and  Hertzler  did  not  bind  him  to  pay 
for  the  latter 's  shares  of  stock. 

The  bill  was  not  open  to  the  objections  made  by  the 
demurrer  and  motion  to  dismiss  for  the  want  of  equity. 
The  decree  sustaining  the  demurrer  and  the  motion  and 
dismissing  the  bill,  is  reversed.  A  decree  will  be  here 
rendered  overruling  the  demurrer  and  motion  to  dis- 
miss ;  and  allowing  the  respondent  thirty  days  in  which 
to  answer  the  bill.     The  cause  is  remanded. 

Reversed,  rendered  and  remanded. 


|}|j  ^'  Moore  et  al.  t.  Tate. 

1^  2^1  ^^^'  ^^  Equitg  to  enjoin  an  Action  of  Ejectment   and   re- 

form a  Written  Agreement. 

1.  Reformation  of  writing  in  equity ;  ignorance  of  legal  effect ;  burden 
of  proof. — When  the  terms  of  an  agreement  employed  by  the  parties 
result  in  a  contract  different  from  the  one  really  entered  into,  by  rea- 
son of  ignorance  or  misapprehension  of  their  legal  effect,  a  court  of 
equity  will  reform  it ;  but  the  burden  is  upon  the  complaining  party 
to  show  by  evidence  clear,  convincing  and  satisfactory  that  the  writ- 
ten instrument  does  not  truly  express  the  real  agreement  of  the  par- 
ties. 

2.  Same ;  sarne ;  case  at  bar, — On  settlement  of  an  estate  a  compro- 
mise was  entered  into  by  the  heirs,  one  of  whom  had  received  a  life 
estate  in  land  and  property  in  excess  of  that  received  by  the  others. 
By  the  agreement  the  life  tenant  was  to  retain  *'all  such  real  estate, 
title  and  interest"  as  he  had  and  took  in  the  land,  and  the  personal 
property  **mentioned  in  the  two  deeds  of  gift"  referred  to,  he  to  re- 
linquish all  other  interests  in  the  estate,  and  pay  to  the  heirs  $750 
each.  The  heira  of  the  life  tenant  by  bill  in  equity  sought  to  reform 
the  agreement  on  the  ground  that  the  reversion  was  to  have  been 
relinquished  to  their  ancestor.  The  instrument  sought  to  be  reformed 
was  more  than  40  years  old,  was  drawn  by  an  attorney,  all  parties  be- 
ing represented  by  attorneys.  The  parties  to  the  agreement  were 
dead,  and  the  only  evidence  impeaching  its  correctness  was  that  of 
two  witnesses  who  do  not  state  the  source  of  their  information,  or  any 
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facts  that  add  strength  to  their  testimony,  and  evidence  of  an  admis- 
sion made  by  one  of  the  parties  mox*e  than  40  years  before.  An  at- 
torney, who  represented  several  of  the  heirs  on  the  settlement,  testi- 
fied that  the  agreendent  was  made  and  written  in  accordance  with 
the  understanding  of  the  parties.  Held:  That  the  evidence  is  in- 
sufiicient  to  warrant  reformation,  and  the  bill  should  be  dismissed. 

Appeal  from  the  Chancery  Court  of  Lauderdale. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  by  the  appellants  against 
the  appellees.  The  purpose  of  the  bill  and  the  facts  of 
the  case  are  sufficiently  stated  in  the  opinion. 

On  the  final  submission  of  the  cause,  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainants 
were  entitled  to  the  relief  prayed  for,  and  ordered  ac- 
cordingly. From  this  decree  the  present  appeal  is  taken, 
and  the  same  is  here  assigned  as  error. 

Simpson  &  Jones,  for  appellants,  cited  1  Brick.  Dig., 
865,  §  866  et  seq.  ;  Pollard  v,  Maddox,  28  Ala.  321 ; 
Chambers  v.  Ringstaff,  69  Ala.  140  ;  1  Brick.  Dig.  639,  §  3. 

No  counsel  marked  as  appearing  for  appellee. 

COLEMAN,  J. — ^This  is  the  second  appeal  in  this 
case. — 102  Ala.  320.  The  record  of  the  evidence  on  the 
former  appeal  was  such  that  it  became  necessary  to  re- 
verse the  case,  without  determining  the  merits  of  the 
controversy.  The  appellants,  as  heirs  of  Hugh  McVay, 
deceased,  instituted  an  action  in  ejectment  in  the  circuit 
court  to  recover  two  quarter  sections  of  land.  The 
plaintiffs  in  the  ejectment  suit  claim  title  under  and  by 
virtue  of  the  following  provision  in  a  deed  of  convey- 
ance, executed  by  Hugh  McVayinhis  lifetime,  to  Henry 
W.  McVay,  to-wit :  ''to  have  and  to  hold  the  said  tract  of 
land  to  the  use  an&  behoof  of  him,  the  said  Henry  W. 
McVay,  for  and  during  the  term  of  his  natural  life, 
without  impeachment  for  waste,  and  from  and  after  the 
determination  of  the  estate  of  the  said  Henry  W.  Mc- 
Vay, then  to  the  lawfully  begotten  child  or  children  or 
lawful  issue  of  said  Henry  W.  McVay,  and  in  case  the 
said  Henry  W.  McVay,  should  have  no  child  or  children 
or  lawful  issue,  then  the  reversion  of  the  said  tract  of 
land  to  return  to  the  said  Hugh  McVay,  and  his  right 
heirs  •*' 
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Henry  W.  McVay  died  without  child  or  children  or 
lawful  issue.  The  defendants  in  ejectment,  the  com- 
plainants in  the  present  bill,  were  purchasers  by  mesn-e 
conveyances  from  Henry  W.  McVay,  the  owner  of  the 
life  estate,  according  to  the  provisions  of  the  foregoing 
deed  of  conveyance.  The  complainants,  who  were  the 
defendants  in  the  ejectment  suit,  filed  the  present  bill, 
in  which  it  is  averred,  that  in  the  settlement  of  the 
estate  of  Hugh  McVay,  the  ancestor  of,  and  from  whom 
the  rights  of  both  Henry  W.  McVay  and  plaintiffs  in 
the  ejectment  suit  were  received,  a  controversy  arose, 
which  was  settled  by  a  compromise  agreement  reduced 
to  writing,  in  which  it  was  agreed  that  Henry  W.  Mc- 
Vay was  to  have  and  own  the  reversionary  interest  in 
said  lands,  and  that  the  written  compromise  duly  exe- 
cuted failed  to  express  the  real  purpose  and  intention  of 
the  agreement  made  by  the  parties.  The  bill  prays  for 
a  reformation  of  the  written  compromise,  and  for  a  per- 
petual injunction  of  the  suit  in  ejectment  at  law.  The 
whole  equity  of  the  bill  depends  upon  the  right  of  the 
complainants  to  have  the  agreement  reformed,  for  with- 
out this  equity,  the  complainants'  rights  are  purely 
legal.  The  rule  is,  "that  where  the  instrument  speaks 
the  true  agreement*  between  the  parties,  equity  will  not 
reform  it  because  one  or  both  of  them  may  have  mis- 
taken its  legal  consequences.  *  *  *  When  the  legal 
effect  of  the  terms  agreed  upon  by  the  parties  to  be 
employed  in  a  written  instrument,  through  a  misappre- 
hension or  ignorance  of  their  import,  results  in  a  con- 
tract different  from  that  really  entered  into  by  them,  the 
court  of  equity  in  the  exercise  of  its  moral  jurisdiction 
will  reform  it."  The  burden  in  such  cases,  always  rests 
upon  the  complainant  to  show  by  evidence  that  "is 
clear,"  "exact,"  "convincing,"  "satisfactory,"  that  the 
written  instrument  does  not  truly  contain  or  express  the 
real  agreement  of  the  j^arties. — Trapp  v.  Moore,  21  Ala. 
697 ;  Guilmartin  v.  Urquhart,  82  Ala.  570 ;  Ohlander  v. 
Dexter,  97  Ala.  476  ;  Burnell  v.  Morris,  106  Ala.  349  ; 
Mitchell  V.  Capital  City  Ins,  Co,,  110  Ala.  583.  Mr. 
Pomeroy  uses  the  following  language:  "The  authori- 
ties all  require  that  the  parol  evidence  of  the  mistake 
and  of  the  alleged  modification,  must  be  most  clear  and 
convincing,  or  else  the  mistake  must  be  admitted  by  the 
opposite  party ;  the  resulting  proof  must  be  established 
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beyond  a  reasonable  doubt.  Courts  of  equity  do  not 
grant  the  high  remedy  of  reformatton  upon  a  proba- 
bility, nor  even  upon  a  mere  preponderance  of  tlie  evi- 
dence, but  only  upon  a  certainty  of  the  error." — 2  Pom- 
eroy  Eq.  Juris.,  §  859.  The  same  degree  of  proof  is 
declared  in  Story  Equity  Juris.,  (12th  ed.),  §  157  and 
note. 

It  appears  that  the  parties  were  represented  on  the 
settlement  by  attorneys,  and  the  evidence  tends  to  show 
— against  which  there  is  no  controverting  evidence — 
that  the  agreement  of  compromise  was  drawn  up  by  Mr. 
Irvine,  the  attorney  for  Henry  W.  McVay.  We  quote 
so  much  of  the  written  compromise  as  seems  material : 
* 'Whereas  difficulties  have  arisen  between  Henry  W. 
McVay  and  the  other  legatees  and  heirs  of  Hugh  McVay, 
deceased,  to-wit,  [Here  follows  their  names] .  And 
whereas  the  said  Hugh  did  by  deed,  executed  and 
delivered  to  Henry  W.  McVay  (in  May,  1847),  the  fol- 
lowing named  negroes  to-wit,  [here  the  names  of  tliir- 
teen  negroes  are  given] ,  and  whereas  the  said  Hugh 
McVay  did  also  by  deed  (duly  executed)  give  and  grant 
to  the  said  Henry  W.  McVay  a  lifetime  estate  in  the  fol- 
lowing described  lands  to-wit,  [describing  the  lands  in 
controversy] .  Now  for  the  purposes  of  settling  and 
quieting  all  doubts,  disputes  and  contentions  in  regard 
to  said  Henry  W.  McVay's  interest  in  said  Hugh's 
estate,  and  setting  apart  his  said  interest,  all  of  the 
above  named  parties,  except  Henry  W,  McVay,  in  con- 
sideration of  the  premises,  and  for  the  consideration 
hereinafter  mentioned  *  *  *  hereby  relinquish  and 
quitclaim  to  the  said  Henry  W.  McVay  now  and  forever, 
to  all  such  real  estate,  title  and  interest,  as  the  said 
Henry  W.  McVay  hath  and  takes  in  and  to  the  lands 
and  negroes,  mentioned  in  the  two  deeds  of  gifts  here- 
inafter referred  to  by  virtue  of  said  deeds.  And  the  said 
Henry  W.  McVay,  on  his  part,  in  consideration  of  the 
premises,  doth  hereby  relinquish,  give  up  and  quitclaim 
to  all  and  any  further  interest  in  the  estate  of  Hugh 
McVay,  either  real  or  personal,  which  he  hath  either  as 
legatee  or  heir  of  said  Hugh  McVay,  and  he  further  re- 
linquishes; gives  up  and  doth  quitclaim  to  any  reversion 
and  interest,  which  he  hath  or  may  have  in  or  to  any 
property,  real  or  personal,  which  the  said  Hugh  McVay 
may  heretofore  have  given  for  life,  either  to  himself  or 
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to  the  said  [naming  the  other  heirs  and  legatees] ,  and 
the  said  Henry  W.  McVay  doth  further  agree  to  pay 
to  the  other  parties  seven  hundred  and  fifty  dollars/' 
<&c.  The  averments  of  the  bill  are,  that  the  parties  com- 
promised their  controversy  by  agreeing  that  Henry  W . 
McVay  should  retain  and  own  the  slaves  given  to  him 
by  deed  and  the  life  interest  in  the  land,  and  in  addi- 
tion thereto  the  others  should  quitclaim  to  him  their  in- 
terest in  the  reversion  of  the  land,  and  that  the  written 
agreement  was  intended  to  have  this  legal  effect.  If  the 
compromise  agreement  should  be  reformed  to  this  effect, 
the  reformation  would  create  an  instrument  precisely  at 
variance  with  the  one  written.  To  entitle  the  complain- 
ants to  this  relief,  they  must  establish  the  mistake  and 
the  reformation  by  a  very  high  degree  of  proof.  There 
is  no  question  of  fraud  or  overreaching  in  the  case.  We 
must  find  that  the  attorney  who  drew  the  compromise 
agreement  was  not  properly  informed  by  the  parties,  or 
did  not  know  the  real  effect  of  his  language,  or  was  so 
inadvertent  as  to  employ  terms,  the  legal  effect  of 
which  was  contrary  to  that  intended  to  be  expressed, 
and  which  the  parties  ignorantly  executed.  The  parol 
evidence  introduced  on  the  trial  was  taken  more  than 
forty  years  after  the  execution  of  the  agreement.  All 
the  children  of  Hugh  McVay,  who  were  parties  to  it, 
had  died.  The  complainants  examined  three  witnesses, 
Letsinger,  Futrell  and  Urban.  The  first  two  testified 
that  Henry  W.  McVay  gave  his  notes  for  seven  hundred 
and  fifty  dollars,  for  the  entire  interest  of  his  sisters  in 
the  land.  That  Henry  W.  McVay  transferred  to  his 
sisters  all  his  interest  in  his  father's  estate,  and  pur- 
chased their  interest  in  the  lands  in  controversy.  Two 
of  the  witnesses  testify  to  admissions  of  Atlantic  Moore, 
one  of  the  heirs,  made  by  her  more  than  forty  years  be- 
fore their  testimony  was  given.  This  is  substantially 
all  the  evidence  offered  by  complainants.  The  admis- 
sions of  Atlantic  Moore  could  not  bind  the  other  parties, 
and  a  mere  parol  admission  testified  to  more  than  forty 
years  after  it  was  made  is  entitled  to  but  little  weight. 
Neither  of  the  witnesses  pretend  to  state  the  source  of 
their  information,  nor  state  any  facts  to  add  strength  to 
their  testimony.  Their  evidence,  if  true,  evidently  nar- 
rows the  scope  of  the  compromise  effected  and  assented 
to  by  all  parties.     There  is  no  direct  proof  of  the  value 
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of  the  estate  that  each  legatee  or  heir  received  on  the 
settlement  of  the  estate,  but  there  appears  enough  in 
the  final  settlement  of  the  administrator  to  satisfy  us, 
that  Henry  W.  McVay  received  from  their  father  under 
the  compromise  a  much  larger  interest  than  either  of  the 
others.  The  testimony  of  Judge  Wood  introduced  by 
the  respondents  is  more  satisfactory.  He  says  '*that  he 
represented  several  of  the  parties  in  the  settlement  of 
the  estate  of  Hugh  McVay.  Was  familiar  with  the 
facts  which  led  to  the  execution  of  Exhibit  C.  [the  com- 
promise agreement]  .  Henry  McVay  had  received  a 
large  number  of  negroes  from  his  father  and  a  deed  to  a 
life  estate  in  the  lands  in  suit.  The  other  heirs  wanted 
him  to  account  for  this  property  as  an  advancement  from 
his  father,  and  charged  the  said  Henry  with  overreach- 
ing and  practicing  undue  influence  over  his  father.  It 
was  ultimately  agreed  that  said  Henry  McVay  should 
take  the  negroes  and  life  (estate  mentioned  in  the  deed 
and  Exhibit  C.  and  relinquish  all  other  interest  in  the 
estate,  and  pay  the  other  heirs  $750."  This  witness 
states  his  information  and  the  means  of  obtaining  it. 
It  accords  with  the  written  agreement.  If  the  rule  was 
less  exacting,  under  the  circumstances  we  would  feel 
bound  to  let  the  written  settlement  of  this  family  con- 
troversy stand. — 2  Pom.  Eq.  Jur.,  §  850. 

A  decree  will  be  here  rendered  reversing  the  cause, 
and  dismissing  complainants'  bill. 

Reversed  and  rendered. 


Alabama  Great  Southern  Railroad  Co. 
V,  Burgress. 

Action  against  a  Railroad  Covipany  to  recover  Damages  for 
Personal  Injuries, 

1.    Action  against  a  railroad  company  for  negligence ;  sufficiency  of  1}^   •'*JJj 

complaint  charging  willful  negligence ;  right  of  trespasser. — In  an  action  \[ii^^^ 

against  a  railroad  company  to  recover  damages  for  personal  injuries  Ii44  32S 

a  complaint  which  charges  that  the  defendant,  through  its  agent  and 
servants  "wantonly  or  intentionally  »  »  *  drove  and  propelled 
ita  engine  and  train  upon  and  against  the  plaintiff/'  who  was  on  the 
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defendant's  trrt3k,  causing  the  injuria ?  omolain?^  of,  i^  suffi3ient  h^ 
charging  willful  or  wanton  negligence ;  and  as  to  the  sufficiency  of  the 
complaint,  it  is  immaterial  that  it  shows  the  plaintiff  to  have  been  a 
trespasser. 

2.  Same ;  simple  negligence. — A  count  in  a  complaint  against  a  rail- 
road company  for  personal  injuries  which  avers  merely  the  failui-e  to 
exercise  reasonable  care  after  discovery  of  the  peril,  so  as  to  prevent 
the  injury,  charges  simple  negligence  merely. 

3.  What  is  willful  and  wanton  negligence. — To  constitute  willful  and 
wanton  negligence  there  must  be  a  purpose  or  design  to  inflict  the 
injury  or  a  consciousness  at  the  time,  that  the  act  done  or  omitted 
will  probably  or  naturally  result  in  injury. 

4.  Action  for  injuries  to  person  upon  track)  evidence  of  experiment. 
In  an  action  to  recover  for  injuries  inflicted  by  a  railroad  to  one  upon 
its  track,  evidence  of  an  experiment  made  by  witness  so  as  to  de- 
termine how  far  one  could  be  seen  from  the  point  of  injury,  the  ex- 
periment being  made  about  a  month  after  the  injury,  is  not  com- 
petent, though  evidence  of  the  physical  and  topographical  facts  sur- 
rounding the  place  of  injury  is  competent. 

5.  Cross-examination]  interest  of  witness. — In  an  action  for  personal 
injuries  against  a  railroad  company,  it  is  competent,  on  cross- 
examination  of  plaintiff's  father  as  a  witness  for  plaintiff,  to  ask  if 
he  hasn't  brought  another  suit  for  the  same  accident  as  adminis- 
trator of  his  daughter  against  the  defendant,  since  witness  is  pe- 
cuniarily interested  in  the  result  of  such  suit. 

6.  Evidence ;  conclusion  of  witness  inadmissible. — On  a  ti'ial  of  a  suit 
against  a  railroad  company  to  recover  damages  for  personal  injuries, 
which  were  inflicted  by  a  passenger  train  on  defendant's  road  running 
over  plaintiff,  the  statement  of  a  witness  who  was  a  passenger  on  said 
train  that  he  knew  the  brake  was  applied  just  before  the  accident, 
because  of  the  sudden  stopping  of  the  train,  is  inadmissible ;  such 
statement  being  a  mere  conclusion  of  the  witness. 

7.  Affirmative  charge;  when  refused. — Where  there  is  a  material 
conflict  in  the  testimony,  or  different  inferences  may  be  fairly  and 
reasonably  drawn  from  undisputed  testimony,  neither  party  is  en- 
titled to  the  affirmative  charge. 

8.  Damages  ;  physical  suffering. — When  plaintiff,  in  an  action  for 
personal  injuries,  proves  a  right  of  recovery,  the  fact  that  the  damages 
on  account  of  physical  pain  can  not  be  definitely  measured  by  a  money 
standard  is  no  ground  for  denying  pecuniary  compensation. 

9.  Contributory  negligence ;  pleading. — The  failure  to  plead  contribu- 
tory negligence  to  a  count  charging  simple  negligence  is  a  waiver  of 
that  defense. 

10.  Trial  and  its  incidents]  appeal]  bill  of  exceptions. — The  with- 
drawal of  counts  of  a  complaint  should,  upon  appeal,  appear  by  an 
entry  upon  the  record  proper,  and  not  be  left  to  be  shown  only  by  the 
bill  of  exceptions. 
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AppBALfrom  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  James  J.  Banks. 

On  October  12,  1894,  the  appellee,  Telly  John  Bur- 
gess, who  sues  by  his  next  friend,  L.  F.  Burgess,  brought 
the  present  action  against  the  appellant,  the  Alabama 
Great  Southern  Railroad  Company,  to  recover  damages 
for  personal  injuries. 

The  complaint  as  filed  contained  six  counts ;  but,  as  is 
stated  in  the  opinion,  the  cause  was  tried  upon  the  sec- 
ond and  fifth  counts  of  the  complaint,  which  were  as 
follows  :  *'2.  Plaintiff  claims  of  the  defendant  twenty- 
five  thousand  dollars  as  damages,  for  that  defendant  on 
or  about  the  —  day  of  August,  1894,  was  engaged  in  the 
business  of  a  common  carrier  of  passengers,  propelling 
cars  by  steam,  in  Etowah  county,  Alabama,  and  then  and 
there  wantonly  or  intentionally,  through  its  agents  and 
servants,  drove  and  propelled  its  engine  and  train  upon 
and  against  plaintiff  in  said  county,  who  was  then  and 
there  a  minor  between  seven  and  eight  years  of  age, 
knocking  him  down  and  fracturing  his  skull  and  other- 
wise wounding  and  injuring  him  to  his  great  damage  as 
aforesaid ;  hence  this  suit." 

*'5.  Plaintiff  claims  of  defendant  twenty-five  thousand 
dollars  as  damages,  for  that  whereas  on  or  about  the  — 
day  of  August,  1894,  defendant  was  engaged  in  the  busi- 
ness of  a  common  carrier  of  passengers  in  Etowah  coim- 
ty,  Alabama,  propelling  cars  by  steam,  and  whilst  so  en- 
gaged as  such  common  carrier  the  servants  and  agents  of 
defendant  in  charge  of  the  train  of  defendant,  after  dis- 
covering that  plaintiff  was  in  danger  of  injury,  failed  to 
exercise  due  care  and  diligence  to  avoid  his  injury,  when 
the  exercise  of  such  care  and  diligence  might  have 
avoided  his  injury,  whereby  plaintiff  became  and  was 
injured  by  the  train  of  defendant  knocking  him  down 
and  fracturing  his  skull,  and  otherwise  injuring  and 
wounding  him,  and  such  injuries  resulted  from  defend- 
ant's failure  to  use  due  care  and  diligence  to  avoid  injur- 
ing him,  after  defendant's  agents  and  servants  knew 
plaintiff's  peril  as  aforesaid,  when  such  care  and  dili- 
gence might  have  avoided  plaintiff's  injuries,  and  such 
injuries  occurred  in  Etowah  county,  Alabama." 

To  the  second  count  the  defendant  demurred  upon  the 
following  grounds:  "First.  Said  count  shows  on  its 
face  that  plaintiff  was  a  trespasser  on  defendant's  track, 


Digitized  by  VjOOQ IC 


590  8UPEEME  COURT  [Nov.  Term. 

[Alabama  Great  Southern  Railroad  Go.  v.  Bargess.] 

and  failed  to  aver  that  the  injury  was  wantonly,  willfully 
or  intentionally  inflicted.  Second.  Said  count  fails  to 
account  for  the  presence  of  plaintiff  on  the  track,  and 
fails  to  show  that  the  injury  was  wantonly,  willfully  or 
intentionally  inflicted.  Third.  Said  count  fails  to  show 
that  plaintiff  was  a  passenger,  an  employe,  or  sustained 
any  relation  to  defendant  other  than  a  tresspasser  on  its 
track,  and  also  fails  to  show  that  the  injury  was  wan- 
tonly, willfully  or  intentionally  inflicted." 

To  the  fifth  count,  the  defendant  demurred  upon  the 
following  grounds :  **1.  Said  count  shows  on  its  face 
that  plaintiff  was  a  trespasser  and  fails  to  show  that  the 
injuries  were  wantonly,  intentionally  or  willfully  inflic- 
ted. 2.  The  averments  in  the  fifth  count  that  the  ser- 
vants and  agents  of  defendant,  after  discovering  that 
plaintiff  was  in  danger  of  injury,  failed  to  exercise  due 
care  and  diligence  to  avoid  his  injury,  when  the  exercise 
of  such  care  and  diligence  might  have  avoided  his  injury, 
and  that  plaintiff's  injuries  resulted  from  defendant's 
failure  to  use  due  care  and  diligence  to  avoid  injuring 
him  after  defendant's  agents  and  servants  knew  plain- 
tiff's peril  as  aforesaid,  are  not  the  equivalent  of  an 
averment  that  the  injuries  were  wantonly,  willfully  or 
intentionally  inflicted.  3.  Said  count  makes  out  only  a 
case  of  simple  negligence,  and  does  not  amount  to  a 
charge  of  wanton,  willful  or  intentional  negligence.  4. 
Said  count  fails  to  contain  any  statement  of  facts  from 
which  any  duty  to  plaintiff  originated.  5.  Said  count 
fails  to  show  in  what  respect  defendant  failed  to  exercise 
due  care  and  diligence  to  avoid  the  injury.  6.  Said 
count  is  too  uncertain,  vague  and  indefinite  in  its  allega- 
tions of  negligence.  7.  Said  count  fails  to  state  suflficient 
facts  in  regard  to  the  happening  of  the  alleged  injury. 
8.  Said  count  fails  to  show  what  agent  or  servants  of 
defendant  failed  to  use  due  care  and  diligence.  9.  Said 
count  fails  to  aver  that  the  agents  and  servants,  who  are 
alleged  to  have  failed  to  use  due  care  and  diligence,  were 
the  agents  and  servants  in  charge  of  the  engine  and 
train." 

The  demurrers  to  each  of  these  counts,  respectively, 
were  overruled,  to  which  ruling  the  defendant  separately 
excepted. 

The  cause  was  tried  upon  the  plea  of  the  general  issue 
interposed  to  these  two  counts.     The  facts,  as  pertaining 
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to  the  rulings  of  the  court  upon  the  evidence,  and  the 
other  material  facts  of  the  case  are  sufficiently  stated  in 
the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  court  at 
the  request  of  the  plaintiff  gave  to  the  jury  the  following 
written  charges,  to  the  giving  of  each  of  which  the  defen- 
dant separately  excepted  :     (1.)   "The  court  charges  the 
Jury  that  the  impossibility  of  definitely  measuring  the 
damages  by  a  money  standard,  when  pain  is  claimed  as 
an  element  of  damages,  is  no  ground  for  denying  pecu- 
niary relief,  if  the  jury  believe  plaintiff  is  entitled  to  re- 
cover in  this  case."      (2.)    ''The  court  charges  the  jury 
that  in  this  case  all  that  is  meant  by  wanton,  intentional 
or  willful  negligence  is  the  failure  on  the  part  of  the  de- 
fendant to   use   due   care   under   the   circumstances   to 
avoid   the   injury,  after   discovering   plaintiff's    peril." 
(3.)    "The  court  charges  the  jury  that  although  plain- 
tiff was  himself  negligent  or  at  any  improper  place  when 
he  was  struck  by  the  train,  yet,  if  the  engineer  saw  the 
plaintiff's  peril  in  time  to  stop  the  train,  and  could  have 
stopped  it  by  the  use  of  due  care  before  plaintiff  was 
struck,  and  failed  to  do  so,  and  plaintiff  w^as  struck  by 
the  train  and  injured,  defendant  would  be  liable,   and 
the  jury  should  find  for  the  plaintiff  such  damages  as 
they   think   lie   is    entitled   to   recover,    not   exceeding 
$25,000."     (4.)     "The  court  charges  the  jury  that    if 
they  are  reasonably  satisfied  from  the  evidence  that  the 
engineer  saw  the  child  on  the  track  and  saw  that  he  was 
in  peril,  in  time  to  avoid  injuring  him,  by  the  exercise 
of  reasonable  diligence,  and  they  further  believe  that  the 
engineer  failed  to  exercise  such  reasonable  diligence  to 
avoid  injury  to  the  plaintiff,  such  failure  would  be  wan- 
ton negligence,  and  the  plaintiff  would  be  entitled  to  re- 
cover such  damages  as  the  jury  think  he  is  entitled  to 
recover  in  this  case,  not  exceeding  $25,000,  if  the  jury 
believe  plaintiff  was  injured  by  the  failure  to  use  reason- 
able diligence  to  avoid  plaintiff's  injury."     (5.)    "The 
court  charges  the  jury  that  although  the  plaintiff  was 
himself  negligent  or  at  an  improper  place  when  he  was 
struck  by  the  train,  yet  if  the  engineer  saw  the  plaintiff's 
peril  in  time  to  stop  the  train,   and  could  have  stopped 
it  by  the  use  of   reasonable  care   before   plaintiff  was 
struck,  and  failed  to  do  so,  and  plaintiff  was  struck   by 
the  train  and  injured,  defendant  would  be  liable,  and  the 
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jury  should  find  for  the  plaintiff  such  damages  as  they 
think  he  is  entitled  to  recover,  not  exceeding  $25,000." 
The  defendant  requested  the  court  to  give  to  th6  jury 
the  general  affirmative  charge  in  its  behalf,  and  duly  ex- 
cepted to  the  court's  refusal  to  give  said  charge  as  asked. 
There  were  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  $3,000.  There  was  a  motion 
made  by  the  defendant  for  a  new  trial,  assigning  as 
grounds  thereof  the  several  rulings  of  the  trial  court  to 
which  exceptions  had  been  reserved,  and  further,  that 
the  verdict  was  contrary  to  the  evidence,  and  that  the 
damages  awarded  were  excessive.  This  motion  was 
overruled,  and  the  defendant  duly  excepted.  The  de- 
fendant appeals,  and  assigns  as  error  the  several  rulings 
of  the  trial  court  to  which  exceptions  were  reserved. 

Goodhue  &  Sibert,  for  appellant. — 1.  To  sustain  the 
charge  of  wanton,  willful  or  intentional  negligence,  there 
must  be  evidence  tending  to  show  such  negligence  **  as 
implies  a  willingness  or  a  purpose  to  inflict  the  injury 
complained  of — a  consciousness  that  the  unwarranted 
conduct  will  inevitably  or  probably  lead  to  wrong  and 
injury."— A^  C.,3/.  &B,  R.  R.  Co,  v.  Crocker,  95  Ala.  433  ; 
G.  P.  R,  Co.  V.  Lee,  92  Ala.  262 ;  L,  <fc  iV.  R.  R,  Co.  v. 
Markee,  103  Ala,  160. 

2.  The  evidence  as  to  the  experiments  which  were 
made  by  the  father  of  the  plaintiff  were  inadmissible. — 
Ga.  Pac.  R.  Co.  i\  Ross,  100  Ala.  492;  Tesney  v.  State, 
77  Ala.  38;  A.  G,  S.  iZ.  R.  Co.  v.  Collier,  112  Ala.  681. 
Only  when  made  under  similar  conditions  and  like  cir- 
cumstances to  those  existing  in  the  case  at  issue  are  ex- 
periments out  of  court  ever  admissible. — St.  L.  &  P.  R. 
R.  Co.  V.  Champion,  23  L.  R.  A.  861,  36  N.  E.  Rep.  222  ; 
Leonard  r.  Soutmer  P.  R.  R.  Co.,  14  L.  R.  A.  221;  Burg 
V.  C,  R.  I.  &  P.  R.  Co.,  57  N.  W.  Rep.  682;  Klmaon- 
owski  V.  R.  R.  Co.,  31  N.  W.  Rep.  275;  R.  R.  Co.  v. 
Mugg,  31  N.  E.  Rep.  564. 

3.  The  testimony  off  the  witness  who  was  a  passenger 
on  the  train,  that  he  knew  tlie  brakes  were  put  on  be- 
cause of  the  sudden  stopping  of  the  train  was  inadmis- 
sible.— Alley  V.  Daniel,  75  Ala.  409. 

4.  Charge  two,  given  at  the  request  of  the  plaintiff, 
was  erroneous.  It  does  not  properly  define  wanton, 
willful  or   intentional  negligence.      The  question  as  to 
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whether  the  defendant  is  or  is  not  guilty  of  willful, 
wanton  or  intentional  negligence  does  not  depend  alto- 
gether on  the  fact  that  negligence  occurred  after  the 
discovery  of  the  peril.  We  submit  that  it  cannot  be  said 
thaA  every  failure  on  the  part  of  an  engineer  to  use  due 
care  after  discovery  of  peril  constitutes  wanton,  inten- 
tional or  willful  negligence.  An  engineer  might,  after 
discovery  of  peril,  fail  to  use  some  means  of  prevention 
in  his  power  which  might  in  the  eyes  of  the  law  con- 
stitute negligence  without  being  guilty  of  that  reck- 
lessness or  wantonness,  or  worse,  which  implies  a  wil- 
lingness to  inflict  the  impending  injury,  or  a  willfulness 
in  pursuing  a  «irse  of  conduct  which  will  naturally  or 
probably  result^in  disaster,  or  an  intent  to  perpetrate 
wrong. — Georgia  Pacific  Railway  Co.  v.  Lee^  92  Ala.  270; 
L.  &  N.  R.  R.  Co.  V.  Markee,  103  Ala.  160.  Wanton, 
willful  or  intentional  negligence  is  such  as  implies  a  wil- 
lingness or  a  purpose  to  inflict  the  injury  complained  of — 
a  consciousness  that  the  unwarranted  conduct  will  inev- 
itably or  probably  lead  to  wrong  or  injury. — K.  C.^M. 
&  B.  JR.  R.  Co.v.  Crocker,  95  Ala.  433. 

DoRTCH  &  Martin,  contra, — ^The  testimony  as  to  how, 
far  the  plaintiff  could  have  been  seen  by  the  engineer, 
and  the  experiment  in  reference  thereto,  as  testified  to 
by  the  plaintiff's  father,  were  admissible  in  evidence. — 
AM.  S.  R.  R.  Co.  V.  Linn,  103  Ala.  139;  McCreary  v. 
Turk,  29  Ala.  245 ;  S.  &.  N,  Ala.  R.  R.  Co,  v,  McLendon, 
63  Ala.  276;  Barker  v.  Colemany  35  Ala.  225;  Stone  v. 
IKateon,  37  Ala.  288. 

The  general  affirmative  charge  requested  by  the  de- 
fendant was  properly  refused.  There  were  different 
inferences  which  could  have  been  drawn  from  the  evi- 
dence by  the  jury.  The  charges  requested  by  the  plaintiff 
were  properly  given. — L.  &  N.  R.  R.  Co.  v.  Watson,  90 
Ala.  69  ;  L.&  N.  R.  R.  Co.  v.  Black,  89  Ala.  317  ;  Stringer 
V.  Ala.  Min.  R.  R.  Co.,  99  Ala.  410  ;  Tanner  v.  L.  &  N.  R. 
R.  Co.,  60  Ala.  621 ;  L.  &  N.  R.  R.  Co.  v.  Markee,  103 
Ala.  171 ;  Oa.  Pac.  R.  Co.  v.  Ross,  100  Ala.  492.  Charge 
No.  1  is  good. — Mayor  &c.  v.  Lewis,  92  Ala.  357. 

HEAD,  J. — Action  against  the  Railroad  Company  for 
personal  injuries.  The  case  was  tried  upon  the  general 
issue  to  the  second  and  fifth  counts  of  the  complaint— 
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the  other  counts  having  been  withdrawn,  which-  carried 
with  them,  of  course,  the  special  pleas  which  were  di- 
rected to  those  counts  only.  No  special  pleas  were  filed 
to  the  second  and  fifth  counts. 

There  was  no  merit  in  the  demurrers  to  these  two 
counts.  The  second  shows  sufficiently  that  the  defend- 
ant's servants  or  agents  committed  the  injury  wantonly, 
willfully  or  intentionally  ;  hence  it  is  not  material  that 
it  also  shows  that  plaintiff  was  wrongfully  on  the  track . 

The  fifth  was,  apparently,  treated,  on  the  trial  below, 
as  being  of  the  same  character,  and  there  are  expressions 
in  many  of  our  decisions,  importing  that  such  wrong- 
doing as  is  charged  in  this  count  against  the  servants  of 
the  defendant  company,  in  operating  the  train,  is  the 
equivalent  of  wanton  or  willful  misconduct,  and  the 
rulings  of  the  court  below  were  no  doubt  influenced  by 
these  expressions,  but  upon  examination  of  several  of 
our  recent  rulings,  the  principle  will  be  found  to  have 
been  declared  that  to  constitute  wantonness  or  willful- 
ness on  the  part  of  the  servants,  in  their  omissions  to  use 
proper  preventive  effort  after  discovery  of  the  peril,  they 
must  have  been  conscious,  at  the  time,  that  they  were 
omitting  to  use  the  means  at  hand  which  the  circum- 
stances reasonably  required  to  avert  the  injury.  The 
omissions  may  have  resulted  from  the  want  of  skill,  or 
other  unintentional  causes,  which,  in  law,  would  have 
constituted  negligence,  or  a  want  of  due  care,  yet  excul- 
pating the  servants  from  that  conscious  or  intentional 
wrong  which  is  equal  to  wantonness  or  willfulness. — G. 
P.  Railway  Co.  v,  Lee,  92  Ala.  262 ;  L,  &  N.  R.  R.  Co.  v. 
Markee,  103  Ala.  160.  This  count  only  charges  the  fail- 
ure to  exercise  due  and  reasonable  care,  after  the  dis- 
covery of  the  peril,  which,  in  view  of  the  principle  above 
stated,  is  no  more  than  a  charge  of  negligence.  The 
count  is  good,  as  one  charging  negligence  merely.  It 
must  be  observed,  however,  that  under  the  count,  as 
framed,  proof  must  be  confined  to  the  inquiry  whether 
there  was  a  failure  to  exercise  due  and  reasonable  care, 
after  discovery  of  the  plaintiff's  peril ;  that  being  the  char- 
acter of  negligence  charged. 

It  results  from  what  we  have  said,  that  charges  2  and 
4,  requested  by  the  plaintiff,  were  improperly  given. 

It  was  not  denied  that  one  of  the  defendant's  trains  ran 
over  and  injured  the   plaintiff;  thus  the  only  contro- 
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verted  question  for  the  jury  to  determine  under  the  sec- 
ond count  was  whether  the  defendant's  agents  wantonly, 
willfully  or  intentionally  did  the  injury;,  or  to  state  it 
in  another  form,  as  applicable  to  the  evidence  in  the 
case,  whether  they  discovered  the  peril  the  plaintiff  was 
in,  in  time  to  avert  it  by  the  due  and  reasonable  use  of 
the  means  within  their  control,  which,  with  that  con- 
sciousness which  we  have  defined  as  necessary  to  wan- 
tonness or  willfulness,  they  failed  to  use. 

Under  the  fifth  count,  as  we  have  said,  the  issue  in- 
volved simple  negligence  merely,  raising  only  the  ques- 
tion whether  the  servants  used  due  and  reasonable  care 
to  avert  the  injury  after  discovery  of  the  plaintiff's  peril, 
the  use  of  which  would  have  prevented  the  injury. 
There  was  no  plea  of  contributory  negligence  to  this 
count,  so  that  the  question  whether  plaintiff  was  right- 
fully or  wrongfully  on  the  track  does  not  arise. 

The  plaintiff,  when  injured,  was  about  nine  years  of 
age.  His  little  sister,  three  years  of  age,  was  with  him 
and  was  killed. 

It  became  a  question  on  the  trial,  how  far  from  the 
place  of  injury,  (which  was  identified  by  testimony  as 
being  on  or  near  the  end  of  a  certain  trestle) ,  these  chil- 
dren could  be  seen  on  the  track,  and  recognized  as  being 
children,  from  the  direction  the  train  came.  The  plain- 
tiff's father  was  permitted  to  testify  to  an  experiment 
made  by  him  and  others  about  a  month  after  the  injury. 
They  placed  the  little  boy  (plaintiff)  and  one  of  witness' 
little  girls,  a  size  larger  than  the  one  that  was  killed,  on 
the  trestle  and  left  a  boy  17  years  old  with  them,  and 
went  down  the  track  700  yards,  and  from  that  point  they 
could  see  objects  on  the  trestle.  They  then  walked 
toward  them  200  yards,  and  stopped,  and  there  saw  the 
two  children  on  the  trestle ;  and  the  witness  testified 
that  he  could  tell  that  they  were  children  a  distance  of 
500  yards.  The  other  persons  who  were  with  the  wit- 
ness, testified  to  substantially  the  same.  This  testi- 
mony, and  the  questions  which  brought  it  out,  were  ob- 
jected to  on  the  grounds,  that  they  were  irrelevant,  and 
that  the  experiment  was  made  out  of  court,  when  de- 
fendant was  not  present,  and  because  the  conditions 
were  not  shown  to  be  the  same  as  on  the  occasion  of  the 
accident.  Exceptions  were  duly  reserved  to  the  over- 
ruling of  these  objections. 
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We  think,  in  connection  with  the  other  evidence,  to 
which  reference  will  be  made,  it  was  relevant  to  show 
how  far  the  children  who  were  injured,  could  have  been 
seen  by  the  engineer,  and  by  him  ascertained  to  have 
been  children.  It  is  true  that  mere  negligence,  on  his 
part,  in  failing  to- discover  them,  or  any  other  negligence 
of  whatever  character,  which  did  not  involve  actual 
knowledge  on  the  part  of  the  engineer,  of  the  plaintiff's 
peril,  in  time  to  avoid  the  injury,  would  give  no  right 
of  recovery  by  the  plaintiflF,  under  the  peculiar  issues  of 
this  cause ;  but  if  there  was  other  evidence  tending  to 
show  knowledge  of  such  peril  by  him,  it  was  competent, 
in  aid  of  that  evidence,  to  show  that  the  conditions  were 
such  that  the  peril  might  have  been  discovered  in  time 
to  avert  the  injury ;  and  it  is  to  be  supposed  the  trial 
court  would  give  the  jury  fully  to  understand,  the  legal 
scope  and  purpose  of  the  evidence  and  did  not  suffer 
them  to  mr-ke  mere  negligence,  in  not  discovering  the 
peril,  or  otherwise,  the  basis  of  a  recovery  by  the  plain- 
tiff, except  the  negligent  failure,  if  there  was  such,  to 
use  the  means  at  hand,  after  actual  discovery  of  the 
peril. 

The  writer  was  disposed  to  think  the  experiment,  the 
evidence  of  which  is  objected  to,  could  safely  and  pro- 
perly be  regarded  as  a  practical  method  of  shedding 
some  legitimate  light  upon  the  inquiry  whether  or  not 
these  children,  and  the  fact  that  they  were  children, 
could  have  been  discovered  by  the  engineer  in  time  to 
stop  the  train  before  reaching  them  by  the  exercise  of 
due  and  reasonable  care,  leaving  to  the  jury  to  consider 
such  differences  of  conditions,  under  which  the  injury 
and  experiment  occurred,  as  the  case  may  disclose,  and 
to  make  due  allowances  for  such  differences  ;  but,  upon 
due  consideration,  we  are  of  opinion  that  such  evidence 
will  not  furnish,  or  aid  in  furnishing,  a  safe  guide  to 
the  jury  in  the  determination  of  the  question  whether 
the  engineer  exercised  reasonable  care  to  prevent  the 
injury^  after  he  discovered  the  plaintiff's  peril,  or  even 
before  such  discovery,  if  that  were  an  issue  in  the  cause. 
The  conditions  are  too  variant. — Tesney  v.  The  State,  77 
Ala.  33.  The  physical  and  topographical  facts  sur- 
rounding the  injury,  and  the  place  of  the  injury,  should 
be  put  before  the  jury,  leaving  them  to  draw  just  con- 
clusions touching  the  issue. 
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The  plaintiff's  father,  L.  F.  Burgess,  testified  for 
plaintiflFin  a  number  of  material  matters.  On  cross- 
examination,  the  defendant  asked  him:  "Is  there  not 
another  suit  pending  in  this  court  brought  against  the 
A.  G.  S.  R.  R.  Co.  by  you  as  the  administrator  of  your 
little  girl  for  her  killing  which  occurred  on  same  occa- 
sion?'' Plaintiff  objected  on  the  ground  that  it  was 
immaterial  and  irrelevant.  If  there  was  such  a  suit 
pending,  one-half  of  any  recovery  which  might  be  had 
in  the  action  would  go  to  the  witness,  under  the  statute 
of  distributions.— Acts,  1890-91,  p.  267.  The  facts  of  the 
two  cases  were  necessarily  identical.  If  the  defendant 
was  guilty  in  the  one  case,  it  was  necessarily,  as  matter 
of  fact,  guilty  in  the  other,  though,  it  is  true,  the  dis- 
position of  the  one  would,  legally,  exert  no  influence  on 
the  other.  Yet  the  witness  had  a  pecuniary  interest  in 
the  question  of  the  defendant's  guilt.  It  is  a  familiar 
principle  that  the  interest  of  a  witness  in  the  success  of 
the  party  for  whom  he  testifies  may  be  proven  to  show 
bias.  Thus,  relationship  or  close  business  association 
may  be  shown.  We  think  the  question  ought  to  have 
been  allowed.  It  was  not  necessary  to  introduce  there- 
cord  of  the  pending  suit. 

There  was  no  error  in  excluding  the  statement  of  the 
witness,  CuUen,  who  was  a  passenger  on  the  train,  that 
he  knew  that  the  brake  was  put  on  because  of  the  sud- 
den stopping  of  the  train  after  the  whistle  was  blown. 
He  had  already  testified  that  the  engine  whistle  was 
blown  several  times,  in  quick  succession,  and  immedi- 
ately following  the  blowing,  the  train  began  to  slacken 
its  speed  so  suddenly  as  to  throw  him  forward  in  his 
seat,  in  the  passenger  coach.  The  statement  excluded 
was  the  mere  conclusion  of  the  witness  from  these  facts. 

The  remaining  questions  arise  upon  the  giving  and 
refusal  of  instructions,  and  motion  for  a  new  trial.  The 
general  charge  was  requested  by  the  defendant,  and  its 
refusal  is  now  earnestly  insisted  upon  as  error. 

The  testimony,  additional  to  what  has  been  indicated, 
necessary  to  be  specially  stated  is,  substantially,  as  fol- 
lows :  The  injury  was  committed  by  a  north  bound 
passenger  train  running  about  40  miles  per  hour,  from 
three  to  four  o'clock  in  the  afternoon,  on  or  near  the 
north  end  of  a  trestle  about  55  feet  in  length  and  17  feet 
deep.    About  270  yards  south  of  the  trestle  there  began 
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a  railroad  cut  about  300  yards  long,  and  a  stock  gap  was 
located  about  150  yards  south  of  the  north  end  of  the 
trestle ;  about  410  yards  south  of  the  stock  gap,  the  track 
was  heavily  down  grade  going  north,  and  from  the  stock 
gap  to  the  place  of  injury  (about  150  yards) ,  it  was  about 
level  or  a  little  up-grade.  The  road  was  straight  and 
unobscured  about  700  yards  south  of  place  of  injury. 
There  was  no  eye-witness  to  the  accident  except  the 
plaintiff  and  the  train-men.  The  plaintiff  testified  that 
at  the  time  the  train  struck  him  he  had  just  got  off  the 
trestle  at  the  north  end  ;  that  his  little  sister  was  along 
with  him  and  was  killed ;  that  when  he  first  saw  the 
train  he  was  on  the  trestle ;  that  at  the  time  the  train 
struck  him  he  was  at  the  end  of  the  tie  pulling  his 
sister  off  the  track  on  the  right  hand  side  of  the  track 
going  north ;  that  when  he  first  saw  the  train  he  told  his 
sister,  ''yonder  comes  a  train,"  and  all  he  did  was  to  try 
to  get  off;  that  when  the  train  struck  his  sister  she  had 
one  foot  on  each  side  of  the  rail,  and  he  had  hold  of  her 
trying  to  pull  her  off ;  that  he  was  on  the  track  all  the 
time  ;  that  he  was  leading  his  sister  and,  after  seeing  the 
train,  threw  down  a  bundle  which  he  had  and  took  her 
in  his  arms,  and  after  he  got  to  the  end  of  the  trestle  sat 
her  down  and  caught  hold  of  her  to  pull  her  off  the  rail ; 
that  he  carried  her  about  10  or  12  steps ;  that  he  did  not 
hear  the  train  blow ;  heard  it  coming  right  at  the  mouth 
of  the  cut ;  did  not  try  to  get  the  bundle,  nor  stoop,  nor 
sit  down  on  the  track,  but  kept  walking. 

Tiny  Paine,  a  sister  of  plaintiff,  testified  that  she  was 
at  her  father's  house  the  day  of  the  accident,  sitting  in 
the  hall,  and  saw  the  train  pass,  and  heard  it  blow 
several  times  like  there  was  something  on  the  track ;  it 
blew  just  as  it  went  out  of  her  sight,  which  was  at  the 
south  end  of  the  cut ;  that  they  did  not  blow  but  just  the 
one  * 'spell  of  blowing,"  and  it  was  about  three  o'clock 
in  the  afternoon.  On  cross-examination  she  stated  that 
she  was  about  a  quarter  of  a  mile  from  the  train  ;  that  it 
blew  just  as  the  rear  coach  went  into  the  cut  out  of  her 
sight.  Two  other  witnesses  testified  to  hearing  the 
whistle. 

The  foregoing  comprehends  the  plaintiff's  case. 

The  engineer  testified  for  the  defendant,  that  when  he 
came  into  the  cut,  on  the  top  of  the  hill,  he  saw  some- 
thing on  the  track  but  could  not  tell  what  it  was,  and 
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did  not  perceive  that  the  objects  were  children  until  he 
got  within  40  or  50  yards  of  them,  when  the  little  boy 
raised  up  on  his  feet,  and  he  saw  they  were  children  on 
the  track ;  that  before  that  he  could  not  tell  that  they 
were  children  ;  that  as  soon  as  he  saw  they  were  children 
he  applied  the  brake  and  blew  his  whistle  several  times, 
in  quick  succession,  and  left  nothing  undone  that  he 
could  have  done  to  prevent  the  accident  after  he  discov- 
ered they  were  children ;  that  it  was  impossible  to  stop 
the  train  after  he  saw  them,  before  reaching  them  ;  that 
the  train  ran  by  the  place  where  the  children  were  struck, 
about  150. yards  ;  that  after  the  injury  the  boy  was  lying 
on  the  right  side  of  the  track  going  north,  and  the  girl 
on  the  same  side,  though  one  of  her  limbs  was  between 
the  rails.  He  had  her  remains  and  the  boy  put  into  the 
train  and  carried  back  to  Mr.  Burgess'  house.  On  cross- 
examination  he  testified,  that  he  was  looking  down  the 
track  in  the  direction  of  the  trestle,  straight  ahead  of  him, 
when  he  first  came  into  the  cut ;  that  about  the  middle 
of  the  cut  he  saw  an  object  on  the  trestle ;  at  that  time 
he  was  looking  out  of  the  cab  window,  right  down  the 
track,  and  continued  to  look  at  the  objects  on  the  trestle 
until  he  got  within  40  or  50  yards  of  them,  when  he  dis- 
covered they  were  children  ;  that  he  first  perceived  that 
it  was  a  human  being  when  within  40  or  50  yards  of  it, 
when  the  little  boy  raised  up.  The  plaintiff  elicited 
from  the  witness  that  he  had  made  the  following  state- 
ment to  Vainy  Burgess,  and  that  it  was  about  the  way 
the  accident  occurred,  viz. :  '*That  when  I  came  into 
that  cut  there  at  the  top  of  the  hill,  I  saw  an  object  down 
on  the  track,  and  I  couldn't  tell  what  it  was  until  I  saw 
it  begin  to  move  a  little  bit,  and  then  I  took  it  to  be 
bridge  carpenters  working  down  in  between  the  ties 
digging  out  the  dirt,  and  that  it  was  their  backs  I  could 
see  moving,  and  I  had  not  seen  any  caution  signal  or 
flagman,  and  I  went  on  thinking  they  were  bridge  men 
until  after  this  little  boy  raised  up  on  his  feet,  and  then 
I  thought  it  was  some  boys  daring  me,  and  would  then 
drop  down  in  the  trestle  and  let  the  train  pass  on." 
Witness  stated  that  he  frequently  found  carpenters  re- 
pairing bridges  and  trestles  just  that  way.  He  stated 
that  it  was  impossible  to  stop  the  train  within  100 yards. 
He  made  no  effort  to  check  the  train  until  within  40  or 
60  yards  of  the  children. 
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The  conductor  testified  that  the  whistle  was  blowii 
about  100  yards  from  where  the  children  were  struck . 
A  brakeman's  testimony  tended  to  show  that  the  whistle 
blew  about  300  yards  from  the  trestle ;  that  they  ran 
about  60  yards  past  the  children  before  they  stopped. 
A  number  of  witnesses  corroborated  the  engineer  as  to 
the  fact  of  blowing  the  whistle  and  sudden  application 
of  brakes  and  stoppage  of  the  train. 

This  was  the  substance  of  the  defendant's  evidence. 
We  think  it  is  manifest,  under  the  evidence,  without 
entering  upon  a  discussion  of  the  reasons  for  the  con- 
clusion, that  it  was  for  the  jury  to  infer  at  what  point 
the  engineer  discovered  the  presence  of  the  children  on 
the  track,  and  the  peril  they  were  in,  and  whether  or  not 
the  exercise  of  due  care  on  his  part,  after  such  discovery, 
would  have  avoided  the  plaintiff's  injury,  and  hence,  of 
course  whether  or  not  he  exercised  such  due  care.  The 
court  not  being  able  to  say  that  there  was  no  evidence, 
at  all,  from  which  it  might  be  legally  inferred  that  the 
engineer  was  derelict  in  the  respects  mentioned,  it 
necessarily  falls  within  the  province  of  the  jury  to  draw 
the  proper  inference — ^that  w^hich  the  evidence,  rationally 
and  impartially  considered  and  acted  upon,  reasonably 
induces  the  mind  to  draw.  The  general  charge  could 
not,  therefore,  have  been  properly  given  for  either 
party. 

We  see  no  valid  objection  to  the  first  charge  given  for 
the  plaintiff. 

We  have  already  stated  that  charges  2  and  4  were  im- 
properly given. 

As  there  was  no  plea  of  contributory  negligence  to  the 
fifth  count,  we  see  no  objection  to  charges  numbered  3 
and  5  given  for  plaintiff. 

The  withdrawal  of  the  counts  of  the  complaint  to 
which  we  adverted,  should  have  appeared  by  an  entry 
upon  the  record  proper,  and  not  left  to  be  shown  only  by 
the  bill  of  exceptions  as  was 'done,  and  we  will  not  be 
understood  as  holding  that  they  and  the  pleas  to  them, 
with  the  rulings  on  both,  are  not  now  legally  before  us 
for  review.  We  assume,  however,  that  the  omission 
will  be  supplied  on  another  trial,  and  as  the  judgment 
must  be  reversed  on  other  grounds,  we  have  treated  the 
case  as  if  the  proper  entry  had  been  made,  and  will  not 
consider  the  questions  raised  on  those  counts. 

Vol.  114. 
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For  the  errors  mentioued  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Hall  &  Farley,  Trustees  \.  Henderson. 
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Bill  in  Equity  by  Judgment  Creditors  of  Corporation   to      'jjljjg 
reach  Equitable  Assets,  iiTlol! 

m    667 

1.  Corporation;  right  of  judgmerU  creditor  to  maintain  hill  to  reach  \^  JJg 
equitable  assets. — ^A.  single  judgment  creditor  of  an  insolvent  corpora-  IuTTm 
tion  with  a  return  of  execution  **no  property  found''  can  maintain  a  Im  SOf 
bill  in  equity  to  subject  the  unpaid  subscriptions  to  the  capital  stock  [iUeMl 
in  a  corporation  or  other  equitable  assets  of  a  corporation  to  the  pay-  '-^  ^ill 
ment  of  its  debts. 

2.  Equity  pleading ;  multifariousness  of  hill. — ^Abill  in  equity  may  be 
filed  in  a  double  aspect,  embracing  alternative  averments  for  relief, 
provided  each  aspect  entitles  the  complainant  to  substantially  the 
same  relief,  and  the  same  defenses  are  equally  applicable  tu  each. 

3.  Corporation ;  right  of  judgment  creditor  to  maintain  hill  to  reach 
equitable  assets;  multifariousness. — Where  a  bill  filed  by  a  judgment 
creditor  of  an  insolvent  corporation  with  a  return  of  execution  "no 
property  found,"  to  subject  equitable  assets  of  the  corporation  to  the 
payment  of  his  debts,  alleges  in  one  aspect  that  the  defendant  is  a 
stockholder  owing  unpaid  subscriptions  to  the  capital  stock,  which, 
by  fraudulent  arrangement  with  the  officers  of  the  corporation  ap- 
peared to  be  paid,  and  averring  in  another  aspect  that  by  fraudulent 
collusion  with  the  same  officer  of  the  corporation  the  defendant  has 
obtained  possession  of  property  belonging  to  the  corporation,  knowing 
that  no  consideration  has  been  paid  thisrefor,  and  in  the  prayer  for  re- 
lief as  to  the  first  aspect  of  the  bill  it  was  asked  that  the  unpaid  sub- 
scriptions be  subjected  to  the  payment  of  its  debt«,  and  as  to  the 
other  aspect,  asking  in  the  alternative,  if  the  subscription  has  been 
paid,  that  the  defendant  be  made  to  pay  out  of  such  assets  an  amount 
equal  to  the  complainant's  debt,  such  bill  is  not  multifarious,  incon- 
sistent or  repugnant,  since  each  aspect  of  the  case  entitles  the  com- 
plainant to  substantially  the  same  relief,  in  that  a  money  decree 
would  be  rendered  in  either,  and  the  fraud  aveiTed  is  the  same  in 
either  alternative,  so  far  as  defenses  to  it  are  concerned. 

4.  Same ;  same ;  not  necessary  that  such  hill  should  he  a  general  credi- 
tor's biU, — ^It  is  no  objection  to  a  bill  filed  by  a  single  judgment  credi- 
tor of  a  corporation  with  a  return  of  execution  **no  property  found," 
to  subject  equitable  assets  of  such  corporation  to  the  payment  of  his 
debts,  that  it  is  not  filed  on  behalf  of  all  the  creditors  of  the  corpora- 
ttoa. 
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Appeal  from  the  City  Court  of  Montgomery,  in 
Equity. 

Heard  before  the  Hon.  John  G.  Winter. 

The  bill  in  this  case  was  filed  by  the  appellants,  Hall 
&  Farley,  as  trustees,  against  Fox  Henderson  and  the 
Alabama  Terminal  &  Improvement  Company  and  the 
Farley  National  Bank,  to  collect  a  judgment  which  was 
recovered  by  the  receivers  of  the  Farley  National  Bank 
against  the  Alabama  Terminal  &  Improvement  Company , 
and  subsequently  transferred  to  the  complainants.  This 
judgment  is  sought  to  be  collected  from  the  respondent, 
Fox  Henderson,  who,  as  averred  in  the  bill,  has  assets 
of  the  Alabama  Terminal  &  Improvement  Company  in 
his  hands,  and  is  indebted  to  said  corporation.  The 
averments  of  the  bill  and  the  purposes  for  which  it  was 
filed  are  sufficiently  stated  in  the  opinion.  This  bill 
was  demurred  to  upon  the  following  grounds:  **1.  To 
the  whole  bill,  that  it  is  nowhere  stated  in  said  bill  who 
Hall  &  Farley  are  trustees  for ;  that,  they  sue  only  as 
trustees  without  giving  the  name  of  the  cestui  que  trust. 

**2.  That  said  bill  is  multifarious  in  this  :  Said  bill 
is  filed  in  the  alternative,  or  in  a  double  aspect,  presen- 
ting inconsistent  and  repugnant  claims  for  relief.  The 
relief  that  could  be  granted  in  one  aspect  would  be  ma- 
terially variant  from  the  relief  that  could  be  granted  in 
the  other  in  this  :  Said  bill  in  one  of  its  aspects  charges 
that  respondent  has  never,  in  fact,  made  any  bona  fide 
payment  of  his  said  subscription  to  the  capital  stock  of 
the  Alabama  Terminal  &  Improvement  Company,  but 
still  owes  the  same ;  and  in  the  other  aspect,  it  charges 
that  if  a  bonu  fide  payment  of  the  stock  subscription  was 
made,  then  he  is  liable  for  the  assets  of  the  company, 
with  interest  thereon  received  by  him  knowingly,  with- 
out proper  or  legal  consideration  of  said  company.  The 
relief  that  could  be  granted  in  the  first  aspect,  would  be 
to  be  held  as  trustee  m  invitum  for  the  assets  converted. 

'*2i.  Said  bill  is  filed  in  a  double  aspect  upon  antagon- 
istic rights.  The  relief  prayed  for  in  the  phase  of  no 
bona  fide  settlement  having  been  made,  is  to  hold  the  re- 
spondent liable  under  his  contract  of  subscription  ;  and 
the  relief  prayed  for  in  the  phase  of  respondent  being 
trustee  in  invitum,  is  to  liold  him  liable  for  his  tort  in 
converting  the  assets  of  the  company.  The  remedy 
Ypl.  114. 
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being  inconsistent,  and  calling  for  an  election  of  reme- 
dies. 

"3.  Respondent  demurs  to  so  much  of  said  bill,  or  to 
the  aspect  thereof,  that  seeks  to  hold  respondent  liable 
for  the  stock  subscribed  for,  on  the  gi'ounds  that  his 
settlement  for  the  sum  was  colorable  and  not  real,  and 
assigns  the  following  grounds :  The  bill  fails  to  aver  as 
a  fact  that  respondent  did  sell  his  stock  to  J .  W ,  Wool- 
folk  or  A.  C.  Saportas,  or  to  the  A.  T.  &  I.  Co.,  and 
fails  to  aver  such  facts  from  which  it  could  be  inferred 
that  such  sale  was  made. 

"4.  Said  bill  fails  to  allege  any  fact  showing  why  said 
corporation  could  not  purchase  its  own  stock. 

"5.  Said  bill  fails  to  allege  that  said  corporation  was 
insolvent  at  the  date  of  the  sale  of  the  stock  by  respond- 
ent, or  at  the  time  the  payments  were  made  therefor. 

"6.  Because  the  complainants  have  a  full,  complete 
and  adequate  remedy  at  law  for  the  recovery  of  the  stock 
that  was  subscribed  for  by  respondent. 

Respondent  demurs  to  so  much  of,  or  to  such  part  of  the 
bill  presenting  the  aspect  of  holding  the  respondent  liable 
as  trustee  in  invitum  for  the  value  of  the  assets  of  said 
corporation  improperly  received  aad  converted  by  him, 
and  assigns  the  following  grounds  : 

'*7.  Because  the  bill  fails  to  allege  that  said  corpora- 
tion was  indebted  to  J.  W.  Woolfolk  and  A.  C.  Saportas, 
one  or  both  of  them,  in  an  amount  equal  to  the  amount 
claimed  to  have  been  paid  to  this  respondent. 

"8.  Because  said  corporation  is  not  alleged  to  have 
been  insolvent  at  the  time  such  payments  were  made  to 
respondent. 

**9.  Because  no  fact  is  charged  showing  that  respon- 
dent as  a  director,  or  as  treasurer  of  said  corporation  knew 
that  the  funds  with  which  he  was  paid  for  said  stock 
belonged  to  the  A.  T.  &  I.  Co. 

"10.  Because  it  is  not  shown  by  what  right  complain- 
ants seek  to  condemn  in  the  hands  of  respondent  trust 
funds  received  and  converted  by  him. 

"11.  Because  the  bill  is  not  filed  for  the  benefit  of  the 
other  creditors  of  said  corporation. 

"12.  Because  the  trust  funds  conveyed  by  respondent 
would  be  subject  alone  to  a  general  creditor's  bill. 

"13.  The  funds  of  the  corporation,  which  is  insolvent, 
are  trust  funds  for  the  benefit  of  the  creditors  of  said 
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corporation,  and,  to  condemn  the  same,  tlie  bill  must 
be  filed  by  the  creditors  of  the  corporation. 

"14.  The  complainants  have  a  full,  complete  and  ade- 
quote  remedy  at  law  for  the  recovery  of  the  trust  funds, 
received  and  converted  by  respondent. 

"15.  Because  it  is  not  averred  that  respondent  knew, 
or  had  knowledge  of  the  insolvency  of  said  corporation 
at  the  time  he  received  the  assets  in  payment  for  his 
stock.'' 

On  the  submission  of  the  cause  upon  the  demurrers,  the 
chancellor  decreed  that  the  1st,  11th,  12th  and  13th 
grounds  of  the  demurrer  were  well  taken,  and  sustained 
them,  and  overruled  all  the  other  grounds  of  demurrer. 
After  this  decree,  the  bill  was  amended  by  adding,  after 
the  averments  of  the  bill  as  to  the  recovery  of  the  judg- 
ment by  the  receiver  of  the  Farley  National  Bank,  the  re- 
instating of  the  bank,  and  the  transferring  of  the  judg- 
ment to  the  present  complainants,  the  following  aver- 
ments :  **And  by  said  transfer  and  assignment  invested 
orators  with  all  the  rights  and  powers  of  said  Farley 
National  Bank  in  reference  to  said  debt  and  against  all 
persons  in  any  manner  liable  therefor,  including  the 
right  to  credit  the  same  for  the  benefit  of  the  stockholders 
of  said  bank." 

The  cause  was  then  re-submitted  upon  the  same 
grounds  of  demurrer,  and  as  thus  amended  all  the 
grounds  of  demurrer  were  overruled  except  the  11th, 
12th  and  13th,  and  these  grounds  were  sustained.  From 
this  decree  the  complainants  appeal,  and  assign  the  rendi- 
tion thereof  as  error. 

Tompkins  &  Troy  and  Gunter  &  Gunter,  for  appel- 
lants.— 1.  The  complainant  did  not  have  a  full,  ade- 
quate and  complete  remedy  at  law. 

This  suit  is  essentially  to  have  an  equitable  execution 
levied  on  equitable  assets  of  the  debtor  corporation.  It 
has  long  been  settled  that  a  judgment  is  not  a  contract 
for  the  payment  of  money  under  section  2594  of  the  Code 
of  1886,  permitting  suits  in  the  name  of  the  party  really 
interested. — Smith  v.  Harrison,  33  Ala.  706;  Wolff  v. 
Eberlein,  74  Ala.  99.  And  thus,  that  a  suit  at  law  on 
the  judgment  is  properly  brought,  ** notwithstanding  its 
assignment,  in  the  name  of  the  original  plaintiff ."  The 
right  of  the  complainants,  therefore,  to  proceed  in  their 
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own  names  in  any  manner  for  recovery  on  or  satisfac- 
tion of  the  judgment  assigned  to  them  is  only  equitable, 
and  therefore  in  equity.  But  if  the  judgment  had  been 
recovered  by  them  in  their  own  names,  they  could  only 
proceed  by  garnishment  (Code,  §  2972)  for  satisfac- 
tion out  of  debts  due  for  subscription  to  the  corporation  ; 
and  this  being  a  statutory  remedy,  if  full  and  adequate, 
would  not  interfere  with  the  original  jurisdiction  of 
equity  prevailing  anterior  to  the  enactment  of  the  statute. 
Waldron,  Isley  &  Co.  v.  Simmons,  28  Ala.  629 ;  Westmore- 
land V,  Foster,  60  Ala.  455.  Here,  however,  the  com- 
plainants are  only  assignees  of  the  judgment — and  they 
must  therefore  proceed  in  equity.  And  they  might  have 
done  so  if  the  judgment  had  been  in  their  own  names. 
See  the  numerous  authorities  cited  to  §  204  of  1  Cook  on 
S.  and  Stockholders;  Hatch  v.  Dana,  101  U.  S.  205. 

2.  It  was  no  objection  to  the  bill  that  it  was  not 
framed  as  a  creneral  creditors'  bill. — Hatch  v.  Dana,  101 
U.  S.  205;  Holh'ns  v,  Brierfield  C.  &  I.  Co,,  150  U.  S. 
371 ;  O'Bear  v.  Volfer,  106  Ala.  205  ;  Pollak  v.  Muscogee 
Manfg.  Co.,  108  Ala.  467;  Barrett  &  Co.  v.  Pollak  Co., 
108  Ala.  390. 

J.  M.  <fe  P.  W.  White,  and  R.  L.  Harmon,  contra. 
1.  The  bill  was  inconsistent  and  repugnant,  and  there- 
fore the  demurrers  raising  multifariousness  should  have 
been  sustained. — 3  Brick.  Dig.,  378,  §  183  ;  Caldwell  v. 
King,  76  Ala.  156 ;  Moog  v.  Talcott,  72  Ala.  210. 

2.  The  averments  of  the  bill  do  not  show  any  fraud 
in  the  alleged  transactions  between  the  defendant  and 
Woolfolkand  Saportas.— 1  Brick.  Dig.,  701,  §  898  ;  Duck- 
worth v.  Diu^kworth,  35  Ala.  70;  Spence  v.  Duren,  3  Ala. 
251.  The  weight  of  authority  in  the  United  States  sup- 
ports the  view  that  a  corporation  can  buy  its  stock  in 
good  faith. — 1  Amer.  &  Eng.  Encyc.  of  Law,  676.  It 
seems,  though,  that  a  creditor  can  set  it  aside. — Glenn  v. 
Hatchett,  91  Ala.  316. 

3.  The  bill  shows  that  there  were  other  creditors  of 
the  corporation,  and  it  should  have  been  filed  in  behalf 
of  the  complainants  and  such  other  creditors  as  desired 
to  come  in. — Friend  v.  Powers,  93  Ala.  114;  Smith  v. 
Huckahee,  53  Ala.  191 ;  3  Amer.  St.  Rep.  808,  810,  815 
and  note  ;  Thompson  on  Corporations,  §  6567  and  note  ; 
Story's  Eq.  Pleading,  §  210  and  note. 
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4.  It  was  decided  by  this  court  as  far  back  as  the 
case  of  AHea  v.  Montgomery  R,  R.  Co.^  11  Ala.  437,  that 
where  complainants  have  an  adequate  remedy  at  law, 
by  garnishment,  to  collect  the  subscription  due  the  cor- 
poration by  defaulting  subscribers,  that  a  court  of  equity 
has  no  jurisdiction  to  entertain  the  case. — DeMony  v. 
Johnston,  7  Ala.  51 ;  Chamberlain  v,  Bromberg^  83  Ala.  576. 

HARALSON,  J. — This  bill  was  filed  not  to  administer 
the  assets  of  an  insolvent  corporation  for  the  benefit  of 
all  its  creditors,  on  the  theory,  no  longer  obtaining  in 
this  court,  that  the  stock  and  other  property  of  a  cor- 
poration is  deemed  a  trust  fund  for  the  payment  of  the 
debts  of  the  corporation ;  but  it  is  one  by  appellants,  a 
single  judgment  creditor  of  the  corporation,  with  a  re- 
turn of  execution  *'no  property  found,"  to  reach  equit- 
able assets  of  the  corporation  in  satisfaction  of  their 
judgment  at  law,  and  filed  for  such  purpose  on  two 
theories,  in  reference  to  the  same  transaction. 

First.  The  defendant,  Henderson,  as  is  shown,  sub- 
scribed to  the  capital  stock  of  the  Alabama  Terminal  A 
Improvement  Company,  a  corporation  under  the  laws  of 
this  State,  the  sum  of  $30,000,  which  by  the  terms  of 
subscription,  became  due  and  payable.  He  was  a  direc- 
tor and  the  treasurer  of  said  corporation,  and  co-operated 
with  J.  W.  Woolfolk,  who  was  president  and  general 
manager,  and  who,  as  such,  had  the  entire  control  and 
management  of  the  business  of  said  corporation,  as  said 
Henderson  well  knew.  A.  C.  Saportas  was  also  a  direc- 
tor, who,  it  is  alleged,  was  entirely  under  the  control 
and  management  of  said  Woolfolk,  in  reference  to  the 
management  of  the  business  of  said  Terminal  Company. 
It  is  alleged,  as  presenting  Henderson'^  claim,  that  he 
asserts,  that  he  has  paid  his  said  subscription  of  stock 
in  full,  and  that  afterwards,-  he  sold  and  transferred  the 
<^ame  to  said  J.  W.  Woolfolk  and  A.  C.  Saportas, — to 
one  or  both  of  them,  and  that  they  or  the  one  buying 
his  stock,  agreed  to  pay  him  $30,000  therefor. 

The  bill  avers,  touching  this  transaction,  that  if  said 
sale  and  assignment  were  made  to  said  Woolfolk 
and  Saportas,  as  claimed  by  Henderson,  it  was  merely 
colorable,  and  was  in  fact  a  sale  of  said  stock  to  the  said 
Terminal  Company ;  that  said  Henderson  was  of  ample 
ability  to  pay  and  satisfy  his  said  debt  and  liability  to 
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said  company,  but  was  anxious  and  desirous  to  escape 
therefrom  ;  and  that  he  knew  that  said  Woolfolk  was 
largely  indebted  to  said  company  for  his  own  subscrip- 
tion of  stock  and  otherwise,  and  said  company  was  also 
largely  indebted,  and  hastening  to  insolvency.  It  is  also 
averred,  that  said  Henderson  well  knew  that  said  Wool- 
folk  was,  at  the  time,  carrying  out  a  scheme  for  with- 
drawing a  very  large  amount  of  the  assets  of  said  com- 
pany from  its  treasury,  by  buying  up  at  par,  in  the 
name  of  the  company,  large  amounts  of  the  stock  of  the 
subscribers  to  its  capital  stock,  and  paying  for  the  same 
with  the  assets  of  the  company  without  any  authority 
whatever, — the  persons  thus  favored  by  said  Woolfolk 
being  the  brothers  and  relations,  partners  and  neighbors 
of  said  Henderson  ;  that  said  Woolfolk,  as  president  and 
general  manager,  having  incurred  large  debts  for  the  com- 
pany, and  being  unable  to  use  to  advantage  the  assets  in 
his  hands  belonging  to  the  company,  owing  to  the  financial 
depression  in  the  country,  proposed  to  a  number  of  sub- 
scribers for  stock  of  said  company  residing  at  Troy,  Ala- 
bama, among  whom  were  the  said  Henderson  and  his 
brothers,  relatives,  partners  and  acquaintances,  that 
they  could  get  rid  of  their  stock  and  avoid  all  liability 
therefor,  and  at  the  same  time  provide  for  his  present 
need  of  money,  by  paying  in  cash  their  subscriptions  for 
stock,  and  by  his  buying  the  stock  thus  paid  for,  in  the 
name  of  and  for  the  company,  and  paying  for  the  same 
in  assets  of  the  company  in  his  hands  at  a  certain  price, 
generally,  in  bonds  of  the  Alabama  Midland  Railroad 
Company,  belonging  to  the  said  Improvement  Company, 
at  86  cents  on  the  dollar ;  and  this  plan  was  carried  out 
with  a  number  of  said  subscribers,  of  all  of  which  said 
Henderson  was  informed. 

But,  as  to  said  Henderson  and  in  his  case,  it  is  averred, 
that  on  account  of  his  relation  to  said  company,  or  for 
some  other  reason,  for  his  supposed  security  it  was  ar- 
ranged, that  he  should  pay  up  his  stock  subscription  of 
$30,000  in  full,  and  that  said  Woolfolk  and  Saportas 
should  buy  his  stock  and  execute  to  him  their  three 
notes,  each,  for  $10,000,  payable,  respectively,  in  30,  45 
and  60  days  from  date,  the  said  Henderson  retaining  the 
stock  as  collateral  for  securing  their  payment ;  and  that 
these  notes  should  be  charged  up  to  and  paid  by  said 
company,  as  a  purchase  by  it  of  said  stock,  and  this  plan 
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was  carried  into  effect  between  them  ;  that  said  notes,  on 
the  5th  of  January,  1891,  were  entered  on  the  books  of 
the  company  on  bills  payable  account,  as  debtor,  in  the 
sum  of  $30,000,  and  a  corresponding  entry  on  the  credit 
side  of  the  cash  book  of  said  company,  was  made  in 
these  words:  ^ ^ InveHtment  Acct.  Dr.  Bought  of  Fox 
Henderson  300  shares  capital  stock  of  A.  T.  &  I.  Co. 
In  suspense.  $30,000;''  that  said  notes  were  renewed 
from  time  to  time,  and  continued  on  the  books  of  the 
company  as  its  obligations,  and  were  paid  in  part,  from 
time  to  time,  out  of  the  funds  of  said  company,  of  all  of 
which  said  Henderson  had  full  knowledge ;  that  at  the 
time  of  such  payments,  said  Henderson  had  good  rea- 
sons to  know  that  said  company  was  largely  indebted,  if 
not  wholly  insolvent,  and  that  the  use  of  said  company's 
money  and  assets  in  the  payment  and  discharge  of  said 
notes,  was  a  fraud  upon  complainants  and  the  creditors 
of  said  company,  and  said  Henderson  received  of  the 
money  and  assets  of  said  company,  in  the  manner  afore- 
said, after  the  5th  day  of  January,  1891, — the  date  of 
the  entry  of  said  transaction  on  the  books  of  the  com- 
pany,— the  sum  of,  to- wit,  $25,000. 

It  is  again  averred,  in  this  connection,  that  said  Hen- 
derson never,  in  fact,  paid  up  his  said  subscription  in 
full ;  that  the  said  Woolfolk,  in  making  the  settlement 
with  Him,  allowed  him  credits  for  $15,000,  or  other  large 
sum,  to  which  he  was  not  legally  entitled,  and  that  such 
amount,  with  interest,  in  addition  to  said  sum  received 
by  him  from  the  assets  of  said  company,  since  the  5th 
January,  1891,  is  still  due  and  unpaid  upon  said  sub- 
scription to  the  capital  stock  of  said  company ;  so  that, 
as  complainants  aver,  the  said  Henderson  has  never,  in 
fact,  made  any  bona  fide  payment  of  his  said  subscrip- 
tion to  the  capital  stock  of  said  company,  but  that  he 
still  owes  the  same. 

The  foregoing  presents  the  case  as  made  by  the  bill 
in  its  first  aspect.  If  its  averments  are  true,  one  of  two 
things  is  certain,  either  that  Henderson  has  made  no 
valid  payment  at  all  on  his  stock,  and  still  owes  the 
same,  or  that,  if  he  has  made  any  payment,  he  still  owes 
a  large  amount  of  money  thereon  ;  and,  in  either  event, 
by  tlie  alleged  fraudulent  devices  resorted  to  by  defend- 
ant, Woolfolk  and  Saportas,  to  cover  up  and  shield  the 
stock,  the  right  of  complainants  at  law  to  subject  the 
Vol.  114. 


Digitized  by  VjOOQ IC 


189^1*  OF  ALABAMA)  609^ 

[Hatt  A  Farley,  TruBteeU  v.  Hendefswi-.'] 

pofoperty  tatbeir  judgraent  is-  obstructed,  entitling  them, 
therefore,  to  the  aid  of  a  court  of  equity  to   removie  the 
obstructions  which   prevent  them  from  so  doing,  and  to* 
subject  equitaible  assets  to  the  payment  of  said  judgmetit'. 
Allen  V.  M.  R.  R.  Co.,  11  Ala.  447. 

The  act  of  February  18th,  1895,  (Acts,  1894-95,  p.  881) , 
amending  section  2972  of  the  Code,  provides,  that  "a 
judgment  creditor  of  a  corporation,  having  an  execution 
returned  no  property  found,  may  by  garnishmeni;  sub- 
ject the  unpaid  subscription  of  any  stockholder  in  sucH 
corporatioii,  to  the  payment  of  his  debts,  without  giving 
bond  or  security,  and  without  regard  to  whether  the  cor- 
poration can  maintain  suit  against*  such  stockholder  for- 
such  unpaid  subscription^  or  not ;  or,  such  creditor  may 
proceed  in  equity  against  any  one  or  more  of  such  stock-  • 
holders,  and  subject  such  unpaid  subscription  without 
joining  the  other  subscribers,  or  stockholders,  and  with- 
out regard  to  whether  the  corporation  has  called  for 
such  unpaid  subscriptions  and  could  maintain  suit 
therefor,  or  not/'  The  act,  in  terms,  expressly  author- 
izes a  single  judgment  creditor  to  proceed  in  equity  to* 
subject  unpaid  subscriptions  to  his  debts.  A  decree  in 
any  case  of  the  kind,  therefore,  would  necessarily  be  a 
money  decree  for  the  amount  of  unpaid  subscriptions,  if 
the  creditor's  debt  is  equal  thereto,  or  for  so  much 
thereof,  as  would  equal  his  debt. — Hatch  v,  Dana^  101 U. 
S.  205.  It  is  clear,  then,  that  should  the  court  ascer- 
tain that  Henderson  has  not  paid  up  his  subscription  to 
the  stock  of  the  said  company,  as  is  averred  in  the  bill, 
in  its  first  aspect,  it  would,  after  ascertaining  the  amount 
due  by  him,  whether  in  whole  as  subscribed  or  only  aS' 
a  balance  due  thereon,  render  a  money  decree  against 
him  within  the  limits  of  the  complainants'  judgment,  for 
the  amount  so  ascertained  to  be  owing  by  him.  It  would' 
look  through  the  alleged  fraudulent  devices  resorted  to,« 
to  shield  defendant  from  liability,  and  subject  the  un- 
paid stock  as  an  equitable  asset  to  the  payment  of  the 
judgment,  which  an  execution  on  the  judgment  cannot 
now  reach.  There  is  nothing  in  O'Bear  Jewelry  Oo,  v. 
Volfer  &  Go,^  106  Ala.  206,  opposed  to  what  is  here 
said. 

Second.    The  second   or  alternative  aspect  in  which 
the  bill  is  filed,  is  presented  in  the  following  language, 
the  pertinency  of  which  is  dependent  in  large  measure,, 
upon  the  preceding  averments  as  above  recited  :     "But 
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if  orators  are  mistaken  in  the  foregoing  averment,  as  to 
the  subscription  of  the  capital  stock  of  said  company  not 
having  been  paid,  they  aver  that  subsequent  to  the  5th 
of  January,  1891,  the  said  Fox  Henderson  being  a  direc- 
tor and  treasurer  of  said  company,  received  assets  of 
said  company  amounting  to  $30,000,  or  other  large  sum 
knowingly,  and  without  proper  or  legal  consideration  to 
said  company,  which  he  is  liable  for,  with  interest." 
This  averment  is  stated  following  andin  connection  with 
the  ones  before  referred  to,  to  the  effect,  that  said  Hen- 
derson had  received  of  the  money  and  assets  of  said  com- 
pany large  sums  of  money  and  other  assets  to  which  he 
was  not  entitled,  the  receipt  of  which  was  a  fraud  upon 
complainants  and  the  creditors  of  the  company.  In  this 
aspect,  the  object  and  prayer  of  the  bill  is,  that  said 
Henderson  may  be  decreed  to  pay  such  money  and  assets 
of  said  Improvement  Company,  which  were  improperly 
received  and  converted  by  him,  and  that  complainants' 
debt  may  be  paid  out  of  the  same. 

The  demurrer  to  the  bill,  in  the  ground  mainly  relied 
on  is,  that  it  is  filed  in  the  alternative,  or  in  a  double 
aspect,  presenting  inconsistent  and  repugnant  claims  for 
relief;  the  relief  that  could  be  granted  in  one  aspect 
being  materially  variant  from  the  relief  that  could  be 
granted  in  the  other.  The  court  overruled  this  ground 
of  demurrer.  We  have  deemed  it  important,  however, 
to  fully  consider  it,  for  the  purpose  of  another  trial,  and 
to  settle  the  main  contention  on  demurrer. 

The  rule  on  that  subject,  as  settled  in  this  court,  is, 
that  a  bill  in  equity  may  be  framed  in  a  double  aspect, 
embracing  alternate  averments  for  relief,  provided  each 
aspect  entitles  the  complainant  to  substantially  the  same 
relief,  and  the  same  defenses  are  applicable  to  each.  If 
the  causes  of  action  presented  are  so  distinct  as  to  re- 
quire inconsistent  and  repugnant  reliefs,  and  different 
defenses,  the  bill  is  demurrable  on  the  grounds  of  multi- 
fariousness.— Adams  v.  Sayre,  70  Ala.  318  ;  Bolman  v. 
Lohman,  74  Ala.  510 ;  Globe  I.  R.  &c.  Co.  v,  Thacher,  87 
Ala.  464. 

When  the  purpose  of  a  bill  is  single  in  seeking  satis- 
faction of  the  complainant's  demand  out  of  the  debtor's 
property,  which  is  alleged  to  have  been  fraudulently 
conveyed,  or  attempted  to  be  placed  beyond  the  reach  of 
execution,   it  is    not    multifarious,    as  we  have  held, 
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although  it  is  exhibited  against  several  fraudulent  gran- 
tors. Where  fraud  permeates  the  whole  transaction,  it 
imparts  to  the  suit  a  singleness  of  object  and  purpose. — 
Handley  v.  Heflin,  84  Ala.  604 ;  Hinds  v.  Hinds^  80  Ala. 
227.  In  Allen  v.  M.  R.  R.  Co.,  11  Ala.  437,  referred  to 
above,  judgment  creditors  of  the  railroad  company  were 
suing  to  obtain  payment  of  their  judgments  by  proceed- 
ings against  the  stockholders,  for  their  unpaid  shares  of 
stock,  and  against  its  vendee  for  the  proceeds  of  the 
property  alleged  to  have  been  fraudulently  conveyed  to 
him,  and  the  bill  was  held  not  to  be  subject  to  tjie  objec- 
tion of  multifariousness.  The  court  said :  "The  object 
of  the  bill  is  to  reach  the  equitable  assets  of  the  corpora- 
tion in  satisfaction  of  the  complainant's  judgment  at 
law.  These  assets,  it  seems,  are  supposed  to  be  of  two 
sorts :  1.  Those  arising  from  the  right  of  the  corpora- 
tion to  call  in  its  unpaid  stock;  and,  2.  Those  which 
may  be  produced  by  setting  aside  the  alleged  illegal  con- 
veyance. Now,  if  this  is  true,  the  stockholders  have  no 
concern  with  the  allegations  which  affect  the  deed ;  but, 
supposing  the  unpaid  subscriptions  and  the  property 
conveyed  to  be  assets  of  the  company,  the  creditor  has 
the  right  to  pursue  them  as  such,  and  is  entitleid  to  the 
aid  of  a  court  of  equity  to  remove  the  obstructions  which 
prevent  him  from  doing  so.  In  Brinkerhoff  v.  Brown,  6 
John  Ch.  139,  the  object  of  the  bill,  as  it  is  here,  was  to 
set  aside  conveyances  as  well  as  to  compel  payment  from 
defaulting  stockholders." 

The  case  before  us  is  stronger  than  the  one  just  quoted 
from,  for  here  the  same  person,  Henderson,  is  the  alleged 
defaulting  stockholder,  and  the  party  to  whom  it  is 
alleged  the  assets  of  the  corporation  have  been  fraudulent- 
ly transferred,  in  order  to  defeat  complainants'  judg- 
ment. 

It  will  not  be  denied  that  a  debtor  cannot  give  away 
his  property  as  against  his  creditors,  and  that  one  who 
acquires  it  from  a  donee,  with  notice,  is  in  no  better 
attitude,  as  to  the  creditor,  than  the  donee.  Woolfolk 
and  Saportas  had  no  right,  as  oflBcers  of  the  corporation, 
to  appropriate  its  assets  towards  the  payment  of  their 
own  obligations,  even  if  authorized  by  the  company  to 
do  so,  and  if  Henderson  is  the  holder  of  money  or  prop- 
erty of  the  said  company,  which  passed  out  of  the  com- 
pany without  consideration,  as  it  is  alleged,  and  he  knew 
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that  fact,  he  holds  in  fraud  of  the  company's  creditow, 
and  in  trust  for  them. — ^Wait  on  Fraud,  Convey.,  §§ 
383-385.  To  the  extent  of  such  a  holding  a  decree  woald 
be  rendered  against  him  for  the  satisfaction  of  a  ]tidg<> 
ment  creditor  of  the  company. 

Each  aspect  of  the  case  entitles  the  complainants  to 
substantially  the  same  relief,  and  the  same  defenses  are 
applicable  to  each.  There  is  no  inconsistency  or  repttg- 
nancy  of  relief.  The  decree  of  the  court  is  flexible  and 
adjustable  to  reach  the  equities  of  the  case.  The  fraud 
alleged  in  the  transaction  is  the  same  in  either  alterna;* 
tire,  entitling  the  complainants  to  the  same  character  of : 
relief  in  either  case. 

The  court  sustained  the  demurrer  on  the  Ist,   11th, 
12th,  and  13th  grounds,  and  oretruled  it  as  to  the  others. . 
The  bill  was  amended  to  meet  the  objection  raised  by  the 
Ist  ground.     The  11th,  12th  and  13th,  raised  the  objection  ♦ 
in  different  forms,  but  the  same  in  substance,  that  the 
bill  was  not  a  general  creditors'  bill,  filed  for  the  benfefit< 
of  all  the  creditors  of  the  corporation.     In  this  there  was 
error.     We  find  no  fault  with  the  decree  otherwise.     It 
is  reversed,  and  one  will  be  here  rendered  overruling  the 
demurrer.     The   defendant  is   allowed   thirty  days  in 
which  to  answer. 

Reversed,  rendered,  and  remanded* 

Brickbll,  0.  J.,  not  sitting. 

Kramer  v.  Brown. 

Bill  in  Equity  to  have  Deed  declared  a  Mortgage. 

1.  Deed  as  mortgage ;  when  deed  declared  mortgage  rather  than  part  of 
a  conditional  sale. — A  deed  absolute  on  its  face,  executed  together 
with  an  agreement  in  writing  on  the  part  of  the  grAnt^e,  which,  after* 
reciting  the  execution  of  the  deed  for  money  paid  to  the  sheriflF, 
stipulates  that  "the  same  [is]  to  be  restoi^ed"  ta  the  grantdi^,  if  she 
pays  **the  money  with  interest  within  three  years,"  will  be  held  a 
mortgage  rather  than  a  part  of  a  conditional  sale,  whenth^  testimony 
for  the  grantor  goes  to  show  that  there  was  a  continuing  debt  and- 
that  the  deed  was  given  merely  to  secure  its  payment,  and  the  testi- 
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'  mony  of  one  of  the  grantee's  witnesses  tends  to  show  that  the  sole 
purpose  of  the  transaction  was  to  8ecui*e  repayment  of  the  money  ad- 
vanced by  the  grantee,  and  that  it  took  the  form  it  did  solely  to  save 
the  expense  of  ioredosing  a  mortgage. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  William  H.  Taylob. 

The  bill  in  this  case  was  filed  by  the  appellees,  Min- 
erva Brown  and  others,  as  heirs  at  law  of  Malinda  Gail- 
lard,  who  was  their  grandmother,  against  the  appellant, 
Leopold  Kramer ;  and  sought  to  have  a  deed  executed 
by  Malinda  Gaillard  to  the  respondent,  Kramer,  de- 
clared to  be  a  mortgage,  and  that  the  complainants  be 
allowed  to  redeem  thereunder. 

The  execution  of  the  deed  was  the  outcome  of  a  prop- 
osition made  by  Malinda  Gaillard  to  the  defendant,  Leo- 
pold Kramer,  to  save  for  her  the  property  conveyed  in 
the  deed,  from  a  sale  under  an  execution.  The  re- 
spondent consented  to  pay  the  execution,  on  condition 
that  Malinda  Gaillard  would  execute  to  him  the  deed  in 
question,  making  at  the  same  time  an  agreement,  which 
is  copied  in  the  opinion.  It  is  unnecessary  to  set  out  the 
facts  in  detail. 

On  the  final  submission  of  the  cause,  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainants 
were  entitled  to  the  relief  prayed  for,  and  ordered  ac- 
cordingly.   The  respondents  appeal  from  this  decree 
and  assigns  the  same  as  error. 

McIntosh  ARich,  for  appellants. — One  of  the  safest 
and  surest  rules  for  determining  whether  the  transaction 
is  intended  as  a  mortgage,  is,  to  ascertain  if  there 
was  a  subsisting  debt  during  the  continuance  of  the  re- 
lations of  the  parties. — Peoples  v.  Stolla^  57  Ala.  53.  In 
this  case  there  was  no  note  and  no  evidence  of  debt 
taken. 

That  the  grantor  intended  and  considered  the  convey- 
ance as  a  mortgage  is  not  sufficient ;  it  must  have 
been  likewise  the  intention  of  the  grantee. — Mitchell  v. 
Wellman^  80  Ala.  16;  Douglass  v.  Moody ^  80  Ala.  61 ; 
Reeves  v.  Abercrombie,  108  Ala.  536. 

'D.  B.  CoBBS,  contra. — To  have  a  deed  declared  a  mort- 
gage) the  intention  that  such  should  be  its  operation 
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must  have  been  certain,  clear  and  common  to  both  par- 
ties.— Reeves  v.  Abercrombie,  108  Ala.  535.  In  all  such 
cases,  the  concurring  intention  of  the  parties  at  the  time 
of  the  transaction  determines  its  character  ;  and  the  in- 
tention is  to  be  collected  from  the  attendant  facts  and 
circumstances. — Douglass  v.  Moody ^  80  Ala.  61. 

If  the  form  be  absolute,  and  it  be  admitted  there  was 
a  contemporaneous  agreement  different  from  that  ex- 
pressed in  the  writings,  such  agreement  is  to  be  consid- 
ered. When  there  is  evidence  showing  that  the  trans- 
action was  not  an  unconditional  sale,  as  the  conveyance 
imports,  but  was  either  a  mortgage  or  a  conditional  sale, 
equity  leans  towards  holding  it  a  mortgage,  and  requires 
less  stringency  of  proof. — Peagler  v.  Stabler ^  91  Ala.  310  ; 
Cosby  V.  Buchanan,  81  Ala.  576;  Mitchell  v.  Wellmdn^  80 
Ala.  16;  Adams  v.  Pitcher ,  92  Ala.  474;  Douglass  v. 
Moody^  80  Ala.  61 ;  Daniels  v.  Lowery,  92  Ala.  520. 

McCLELLAN,  J. — The  only  question  arising  on  this 
appeal  is  one  of  fact,  namely,  whether  the  transaction 
wherein  and  whereby  Kramer  took  a  deed  absolute  on 
its  face  from  Malinda  Gaillard  and  entered  into  a  writ- 
ten agreement  to  return  the  deed  to  her  if  she  repaid 
him  certain  money  he  had  expended  for  her,  within  three 
years  from  the  time  of  such  expenditure,  was  a  condi- 
tional sale  or  a  mortgage.  We  do  not  propose  to  discuss 
the  evidence  at  all  in  detail,  but  merely  to  advert  to  one 
or  two  principles  of  law  pertinent  to  the  inquiry  of  fact, 
and  to  announce  our  conclusion  from  the  facts  consid- 
ered in  the  light  of  such  principles.  This  is  not  an  efiFort 
to  have  an  absolute  deed  declared  to  be  a  mortgage,  and 
the  strictness  of  proof  required  to  support  a  bill  for  that 
purpose  is  not  requisite  here.  Taking  into  consideration 
the  agreement  to  return  the  deed  to  the  grantor  if  she 
paid  certain  money  within  a  certain  time,  there  is  no 
absolute  deed  in  the  case  ;  and  the  question  is  between 
a  conditional  sale  and  conveyance  on  the  one  and  a 
mortgage  on  the  other.  In  such  case  not  only  is  a  less 
degree  of  stringency  in  the  evidence  adduced  to  show  a 
mortgage  instead  of  a  conditional  sale  necessary,  but  the 
inclination  of  courts  is  to  construe  the  writing  to  be  a 
mortgage  rather  than  a  sale. — Peagler  v.  Stabler j  91  Ala. 
308  ;  Daniels  v.  Lowery^  92  Ala.  519  ;  Reeves  v.  Abercrom- 
bie,  108  Ala.  538.  The  agreement  which  the  grantee 
Vou  lU, 
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entered  into  itself  tends  strongly  to  show  that  there  was 
a  continuing  debt  from  Malinda  Gaillard  to  Kramer,  and 
that  the  purpose  of  the  transaction  was  to  secure  the 
payment  of  this  debt.  This  is  the  writing  by  Kramer: 
''Agreement,  as  agreed  by  me  at  the  time  of  the  sale  of 
her  house  in  1891.  Malinda  gave  me  deed  of  her  house 
for  money  paid  by  me  to  the  sheriflF,  etc.,  the  same  to  be 
restored  to  her  if  she  pays  me  the  money  with  interest 
within  three  years  after  date  of  redemption."  There 
was  thus  a  certain  sum  of  money  to  be  repaid  with  inter- 
est, and  upon  such  payment  there  was  not  to  be  a  recon- 
veyance by  Kramer  to  Malinda  as  would  have  been 
proper  and  natural  and  necessary  upon  a  repurchase  by 
her,  but  the  deed  was  to  be  surrendered  to  her  as  is 
proper ;  natural  and  sufficient  in  case  of  the  payment 
and  satisfaction  of  a  mortgage.  And  the  testimony  of 
Frenkle,  Kramer's  witness,  tended  to  show  that  the  sole 
purpose  of  the  transaction  was  to  secure  the  repayment 
to  Kramer  of  the  money  advanced  by  him  to  Malinda, 
and  that  it  took  the  form  it  did  solely  to  save  the  ex- 
pense of  foreclosing  a  mortgage.  When  to  this  is  added 
the  testimony  of  the  several  witnesses  examined  for 
complainants,  going  to  show  that  there  was  a  continuing 
debt,  and  that  the  deed  was  given  merely  to  secure  its 
payment,  we  have  no  difficulty  in  concurring  in  the 
conclusion  reached  by  the  chancellor ;  and  his  decree  is 
affirmed. 
Affirmed. 


McCaleb  t.  Goodwin  &  Swift. 

Bill  in  Equity  to  set  aside  Foreclosure  of  Trust  Deed. 

1.  Estoppel  by  stockholder  to  question  the  validity  of  trust  deed  of 
corporation. — ^A  stockholder,  who  owns  all  the  stock  of  a  corporation 
and  consents  to  and  procures  the  issuance  of  bonds  by  said  cor- 
poration, the  benefit  of  which  he  received  and  which  were  to  be  and 
were  secured  by  trust  deed  upon  the  corporate  assets,  is  estopped  in 
equity  to  question  the  validity  of  such  a  deed,  or  to  avoid  the  bonds 
secured  thereby ;  and  a  purchaser  from  such  stockholder  is  likewise 
estopped. 
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2.  Impairment  of  security  for  debt ;  right  of  purch-ctser  ai  fortcUfmurt. 
Although  the  beneficiaries  in  a  trust  deed  may  maintain  an  action  for 
whatever  injui'y  they  suffer  by  wrongful  impairment  of  their  secu- 
rity, the  purchaser  at  foreclosure  sale  becomes  invested  with  no  such 
right,  since  he  acquires  no  interest  whatever  in  the  debt  secured. 

3.  Same ;  same ;  case  at  bar. — The  Mobile  Street  Railway  Company, 
being  the  owner  of  all  the  capital  stock  of  the  Mobile  &  Spring  Hill 
Railroad  Company,  procured  as  such  stockholder,  the  issuance  of 
bonds  secured  by  a  trust  deed,  upon  all  the  corporate  assets  of  the 
latter  corporation,  the  proceeds  of  some  of  which,  at  least,  were 
used  in  the  improvement  of  the  latter's  property.  Subsequently -saeh 
deed  was  foreclosed,  Goodwin  &  Swift  becoming  the  purchaaers  at  the 
foreclosure  sale.  Previous  to  such  bond  issue ^  the  Mobile  Street  Rail- 
way Company  had  given  a  trust  deed  to  secui*e  its  bonds  upon  all  its 
assets  induding  the  stock  in  the  Mobile  &  Spring  Hill  Railroad  Com- 
pany. The  latter  trust  deed  was  also  foreclosed,  McCaleb  becoming 
the  purchaser  of  the  stock  in  the  Mobile  &  Spring  Hill  Railroad  Com- 
pany at  the  foreclosure  saje.  Upon  a  bill  filed  by  McCaleb  to  set 
aside  the  foreclosure  of  the  ti*uBt  deed  of  the  Mobile  &  Spring  Hill 
Railroad  Company,  and  to  declai-e  the  same  invalid  and  to  cancel  the 

•  bonds  issued  by  said  company,  it  is  held  that  complainant  is  estopped 
to  deny  the  validity  of  the  trust  deed,  and  further,  that  the  iact  that 
complainant  purchased  at  the  foreclosure  sale  did '  not  make  htm 
privy  in  estate  with  the  bondholders,  so  as  to  give  the  bill  equity, 
since  he  did  not  thereby  succeed  to  the  rights  of  the  bondholden  In 
the  debt  secured,  but  only  acquired  the  property  purchased,  (Briokki4<» 
C.  J.  and  Haralson,  J.  concurring).  MoClbllan  and  Hjbap,  J  J., 
concurring  in  the  conclusion  as  to  the  want  of  equity  in  the  bill,  rest 
their  decision  upon  the  ground  that  the  bill  was  without  equity,  be- 
cause the  complainant  did  not  offer  to  do  equity  by  re-imbursing  the 
Mobile  Street  Railway  Company  the  amount  expended  by  it*  upon 
the  Mobile  &  Spring  Hill  Railroad  Company  from  the  proceeds  of  its 
bonds,  at  least,  to  the  extent  of  the  enhancement  of  the  value 
thereof,  in  which  conclusion  Briokbll,  C.  J.  and  Haralson,  J.  also 
concur. 

4.  Ownership  of  all  of  the  corporate  stock  by  single  individual ;  right 
to  enforce  relief  without  applying  to  corporation ;  ^tt«r«.— Even  should 
the  ownership  of  all  of  the  capital  stock  of  a  corporation  by  a  single 
individual,  not  work  a  dissolution  of  the  corporation,  whether  such 
individual,  in  the  absence  of  extraordinary  and  urgent  emergency ,  can 
maintain  a  suit  in  a  matter  affecting  the  corporate  entity,  without 
calling  upon  the  corporation  to  institute  the  necessary  legal  pro- 
ceedings,— Quxre  f 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  William  H.  Tayloe. 
•The  '  bill  in   this   case   was   filed  by  tlie   appellants 
against  the  appellees.    The  purpose  for  which  the  bill 

Vol.,  lU. 
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WHS  filed,  and  the  facts  of  the  case  are  sufficiently  stated 
in  the  opinion. 

On  the  final  submission  of  the  cause,  on  the  pleadings 
and<  proof,  the  chancellor  decreed  that  the  complainant 
W'as  not  entitled  to  the  relief  prayed  for,  and  ordered  the 
bilL  dismissed. 

From  this  decree  the  complainant  appeals,  and  assigns 
tke  rendition  thereof  as  error. 

GsKOORY  L.  &  H.  T.  Smith,  for  appellant.— rl.  If  the 
bonds  are  shown  to  have  been  void,  or  even  voidable  be- 
tween the  original  parties,  then  the  burden  of  showing 
that  tAiey  had  passed  into  the  hands  of  bona  fide  pur- 
efaaeers  for  value  and  before  maturity,  is.  upon  the  de- 
'fendants.— ilfor^on,  Bli^s  &  Co.  v.  N.  0,  &  8,  R.  Co.,  79 
Ala.  618  ;  Johneon  v,  Hanover  National  Bank,  88  Ala.  274. 
If  '  the  bonds  were  hypothecated  to  secure  pre-exist- 
ing debts,  the  holders  did  not  thereby  become  bona  fide 
purchasers  for  value. — Reidv.  Bank  of  Mobile,  70  Ala. 
.1«9  ;  Haden  v.  Lehman,  83  Ala.  246. 

2.  Had  any  person  other  than  the  Mobile  Street  Rail- 
way Company  held  any  of  the  stock  of  the  Mobile  & 
Spring  Hill  Railroad  Company  at  the  time  these  bonds 
were  issued,  there  could  be  no  doubt  but  that  he  could 
have  enjoined  the  execution  of  the  bonds  and  of  the 
deed  of  trust  by  which  they  were  secured,  or  could  have 
bad  tkem  set  aside'and  declared  void  after  they  had  been 
Aaaued.'^^Memphis  &  Charleston  R.  R.  Co,  n^  Woods,  88 
Ala.  6iO;:Oeorgeyv.' Central  R.R.  &  B.  Co.,  101  Aia.  607. 

.3.  Before » the  deed  of  trust  was  made,  the  Mobile 
'^»eet'Biail«vay  Company  had  the  general  right  to  vote 
tiiisr«tock,  but  it  did  xiot  then  have  the  right  to  vote  it 
im  f aTor  of  a  oontract  to  be  made  for  its  own  benefit. 
By  die  deed  of  trust,  this  right  to  vote-  the  stock  gener- 
ally for  all:  legal  purposes,  was  retained,  but  the  right  to 
TOtie  it  for  illegal  purposes  was  not  conferred.  In  short, 
the .  Mobile  Street  Railway  Company  was  authorized  by 
the  deed  of  trust  to  act  tJirough  the  voting  power  of  its 
stock  on  behalf  of  the  bondholders,  as  well  as  itself,  in 
ail.geneDal  matters  of  interest  to  the  company,  but  when 
ione.  person  authorizes  another  to  act  for  him  generally, 
he.'dioes  liot'  thereby  authorize  him  to  deal  with  the  sub- 
ject of' the  agency  for  his  own  benefit.  No  man  can, 
.iridioat^  express  and  unequivocal  authority,  act  as  the 
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agent  of  another  in  selling  or  mortgaging  the  property 
of  that  other,  to,  or  for,  the  benefit  of  himself.  In  the 
case  at  bar,  the  corporation,  through  its  president, 
Mr.  R.  K.  Warren,  had  accepted  service  of  process  in  a 
suit  commenced  to  foreclose  the  deed  of  trust,  and  had 
allowed  a  decree  pro  confesso  to  be  taken  against  it,  and 
could  not,  therefore,  have  filed  this  bill  in  its  own  name. 
Under  these  circumstances,  the  bill  could  be  filed  by  a 
part  of  the  stockholders  in  its  own  name. — M,  &  C.  R. 
R.  Co.  V.  Woods,  88  Ala.  631;  George  v.  C.  R.  R.  &  B. 
Co,,  101  Ala.  607 ;  Mack  v.  DeBardeleben  C.  &  J.  Co.,  90 
Ala.  396  ;  Nathan  v.  Tompkins ,  82  Ala.  437. 

4.  It  is  further  contended  by  the  appellees  that  as 
complainant  purchased  his  stock  after  the  deed  of  trust 
had  been  executed,  he  took  subject  to  it.  Had  he  pur- 
chased the  stock  at  private  sale,  this  would  have  been 
true,  but  as  he  purchased  at  a  judicial  sale,  he  took  all 
of  the  rights  that  persons  holding  under  the  deed  of 
trust  possessed,  and  these  rights  were  acquired  before 
the  making  of  the  deed  of  trust  of  the  Mobile  &  Spring 
Hill  Railroad  Company,  and  could  not  be  affected  by  it. 
Millisv.  Lombard,  32  Minn.  259,  s.  c.  20  N.  W.  Rep. 
187 ;  Freeman  on  Executions,  §  333 ;  Smith  v.  Cockrell, 
66  Ala.  70  ;  Rsed  v.  Smith,  14  Ala.  380 ;  Teaguev.  Martin, 
87  Ala.  500. 

Bbstor  &  Gray,  contra. — 1.  The  purchaser  of  stock 
in  a  corporation  is  not  allowed  to  attack  the  prior  acts 
and  management  of  the  corporation. — United  Electric 
Securities  Co.  v.  Louisiana  Electric  Co.,  68  Fed.  Rep.  673 ; 
Oasquet  v.  Fidelity  Trust  &  Safety  Vault  Co.,  75  Fed.  Rep. 
346  ;  Nelson  v.  Hubbard,  96  Ala.  238  ;  1  Morawetz  on  Pri- 
vate Corporations,  §  267,  p.  346.  This  is  the  law  as  to 
a  subsequent  stockholder  without  notice.  A  fortiori 
when  he  has  notice  and  knowledge  as  McCaleb  had.  Be- 
sides, the  voting  power  is  in  the  pledgor  or  mortgagor 
Clarke  v.  Central  R.  R.  Co.-,  50  Fed.  Rep.  343 ;  M.  0.  R. 
R.  Co.v.  Nicholas,  98  Ala.  116. 

2.  The  bonds  were  in  the  usual  form  of  negotiable 
bonds  with  interest  coupons  payable  semi-annually,  ex- 
cept that  the  principal  and  interest  are  both  made  paya- 
ble in  the  city  of  New  York,  at  the  Hanover  National 
Bank,  or  at  the  office  of  the  company,  in  the  city  of 
Mobile,  at  the  option  of  the  holders.    They  were  nego- 

Yoi..  Hi. 
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tiable  instrumeuts  in  the  hands  of  a  bona  fide  holder. 
Rtidulph  V.  Brewer,  96  Ala.  189;  Bait  v.  Corr,  54  Ala, 
112.  They  were  payable  at  a  certain  place  named.  They 
give  the  holder  the  option  of  demanding  payment  either 
at  the  Hanover  National  Bank  in  New  York,  or  at  the 
oflBce  of  the  company  in  Mobile.  We  construe  the  case 
of  Haden  &  Floyd  v.  Lehman,  Durr  &  Co.,  83  Ala.  243,  in 
our  favor,  for  Judge  Stone  says:  '*The  intention  was 
that  a  certain  place  should  be  designated,  a  place  at 
which  debtor  and  creditor  could  meet,  the  one  to  pay, 
and  the  other  to  receive  payment."  83  Ala.  245.  Goodwin 
A  Swift  were,  therefore,  bona  fide  purchasers  of  the 
bonds  without  notice,  and  as  such  are  not  charged  with 
any  irregularities  (if  there  were  any,  which  we  deny) , 
and  hence  they  "hold  a  lien  superior  to  all  outstanding 
equities,  and  certainly  a  lien  prior  to  a  stockholder  who 
acquired  his  stock  after  the  bonds  were  issued,  and  after 
such  stock  had  been  voted  to  place  the  mortgage  and 
bonds. — Murray  V.  Lardner,  2  Wallace  110;  Knedandv, 
Lawrence,  140  U.  S.  209  ;  McMurray  v.  Moran,  134  U.  S. 
150;  Cromwell  v.  County  of  Sac,  96  U.  S.  51;  Jones 
on  Railroad  Securities,  §§  190,  191 ;  2  Beach  on  Rail- 
roads, §  635 ;  Capital  City  Itis.  Co,  v.  Quinn,  73  Ala.  560. 
Nor  does  lis  pendens  apply  to  negotiable  paper. —  Winston 
V,  Westfeldt,  22  Ala.  760;  Marshal  v.  Town  of  Elgin,  8 
Fed.  Rep.  783  ;  County  of  Warren  v.  Marcy,  97  U.  S.  96 ; 
Mayberry  V.  Morris,  62  Ala.  117.  Nor  if  some  of  the 
coupons  are  past  due,  does  this  render  the  bonds  and 
other  coupons  not  yet  due  non-negotiable  paper — Crom- 
well v.  County  of  Sac,  96  U.  S.  51;  Jones  on  Corp., 
Bonds  and  Mortgages,  §  188 ;  Plock  v.  Cobb,  64  Ala. 
127  ;  Morton  &  Bliss  v.  New  Orleans  &  Selma  R,  R.  Co.,  79 
Ala.  616. 

3.  Before  the  time  of  the  issue  of  the  bonds  and  at  the 
time  they  were  turned  over  to  the  Mobile  Street  Railway 
Company  as  collateral  security,  the  Mobile  &  Spring  Hill 
Railroad  Company  was  very  heavily  in  debt  to  the  Mo- 
bile Street  Railway  Company.  Then  the  corporation 
had  the  right  to  pledge  these  bonds  for  antecedent  debts 
of  the  corporation  without  violating  the  provisions  of  the 
Constitution,  or  of  its  charter. — Nelson  v.  Hubbard,  96 
Ala.  238;  McMurray  v.  Moran,  134  U.  S.  158;  Railroad 
Co,  V.  NaVl  Bank,  102  U.  S.  14. 

4,  The  Fidelity  Trust  &  Safety  Vault  Company  ac- 
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cepted  the  trust  in  Louisville,  Keatucky.  It  then 
brought  the  suit  to  foreclose  the  mortgage.  It  carried 
on  and  transacted  no  business.  There  is  then  nothing 
in  the  point  made  in  the  bill  that  the  contract  was  void 
by  reason  of  the  trustee  not  being  legally  competent  to 
act  by  reason  of  its  not  having  complied  with  the  Consti- 
tution, Art.  14,  §  4,  and  the  Statutes  of  Alabama,  Acts, 
1886-87,  p.  102,— Christian  v.  Am.  F.  Land  Co.,  «9 
Ala.  198 ;  Beard  v.  Union  Pub.  Co.,  71  Ala.  60 ;  Sullivan 
V.  Sullivan  Timber  Co.,  103  Ala.  371 ;  Sherwood  v.  AJms^ 
83  Ala.  115;  Am.  Loan  &  Trust  Co.  v.  E.  &  W.  R.,  37 
Fed.  Rep.  242. 

COLEMAN,  J.  — In  October,  1890,  the  Mobile  <fe 
Spring  Hill  Railroad  Company  issued  its  bonds,  each  of 
the  face  value  of  one  thousand  dollars,  to  the  amount  of 
one  hundred  thousand  dollars,  and  executed  a  deed  of 
trust  to  the  Fidelity  Trust  and  Safety  Vault  Company 
upon  all  its  assets  and  property,  to  secure  the  payment 
of  the  bonds.  The  respondents,  Goodwin  &  Swift, 
became  the  owners  of  ninety-two  of  these  bonds,  being 
the  entire  amount  disposed  of  by  the  Mobile  &  Spring  Hill 
Railroad  Company.  This  mortgage  was  foreclosed  by  a 
decree  of  the  chancery  court,  and  the  property  sold  in 
January,  1893,  at  which  sale  Goodwin  A  Swift  became 
the  purchasers.  The  sale  was  duly  confirmed,  and  the 
purchasers  put  in  possession  of  the  property. 

On  the  15th  of  August,  1887,- the  Mobile  Street  Rail- 
way company,  being  then  the  owner  of  all  the  stock  of 
the  Mobile  &  Spring  Hill  Railroad  Company,  consisting 
of  one  thousand  shares,  executed  a  mortgage  or  deed  of 
trust  to  the  Fidelity  Trust  and  Safety  Vault  Company, 
upon  all  its  property  to  secure  its  bonded  indebtedness. 
Its  stock  in  the  Mobile  &  Spring  Hill  Railroad  Company 
was  included  and  conveyed  in  the  deed  of  trust.  The 
deed  of  trust  of  the  Mobile  Street  Railway  Company  ex- 
pressly provided  that  'Hhe  legal  title  to  the  stock  is  not 
to  be  transferred  to  the  trustee,  except  in  case  of  default 
in  the  payment  of  said  bonds  and  coupons  as  hereinafter 
provided,  and  until  said  default  the  voting  power  of  said 
stock  is  to  remain  with  those  who  appear  upon  the  books 
of  said  Mobile  &  Spring  Hill  Railroad  Company  as  the 
legal  holders  thereof,"  &c.  By  a  decree  of  the  Federal 
court,  rendered  in  1893,  the. mortgage  or  trust-deed  of 
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the  Mobile  Street  Railway  Company  was  foreclosed  and 
all  its  property  sold,  including  the  stock  in  the  Mobile  & 
Spring  Hill  Railroad  Company.  The  complainant,  Mc- 
Caleb;  acquired  title  to  the  stock  under  and  by  virtue  of 
the  foreclosure  sale.  As  the  owner  and  holder  of  all  the 
stock  in  the  Mobile  &  Spring  Hill  Railroad  Company,  he 
fi'led  the  present  bill,  by  which  he  seeks  a  rescission  and 
cancellation  of  the  bonds  issued  by  the  Mobile  &  Spring 
Hill  Railroad  Company  and  ihe  deed  of  trust  executed 
U>  secure  them,  and  to  set  aside  and  annul  the  decree  of 
foreclosure  and  sale  of  the  property  by  virtue  of  the  de- 
cree .  The  validity  of  the  bonds  and  trust  deed  is  assailed 
upon  several  grounds. 

'The  pleadings  and  evidence,  with  all  reasonable  satis- 
faction, justify  the  following  conclusions :  That  the 
bonds. of  the  Mobile  &  Spring  Hill  Railroad  Company, . 
and  the  deed  of  trust  to  secure  them,  were  authorized 
and  directed  to  be  issued  and  executed  by  virtue  of  the 
vote  of  the  very  stock  subsequently  purchased  and  now 
o^wned  by  complainant  and  upon  which  his  bill  is  foun- 
ded. As  has  been  stated,  all  this  stock  belonged  to  the 
Mobile  Street  Railway  Company.  It  stood  on  the  books 
of  the  Mobile  &  Spring  Hill  Railroad  Company  in  other 
names,  but  the  fact  is  uncontroverted  that  it  belonged  to 
and  was  voted  as  directed  by  the  Mobile  Street  Railway 
Company.  It  is  not  materially  controverted,  that  these 
bonds  were  turned  over  to  the  Mobile  Street  Railway 
Company  as  collateral  security  to  a  debt  past  due  from 
the  Mobile  &  Spring  Hill  Railroad  Company  to  the 
stockholders  of  the  Mobile  Street  Railway  Company,  and 
were  used  by  it.  For  the  argument  it  is  conceded,  that 
the  Mobile  Street  Railway  Company  used  its  ownership 
of  the  stock  in  directing  the  issue  of  the  bonds  and  the 
execution  of  the  deed  of  trust  wholly  for  its  own  pur- 
poses and  benefit,  and  thereby  greatly  impaired  the 
value  of  the  stock.  If  all  this  be  true,  upon  what  equit- 
able doctrine  will  the  stockholder,  who  thus  used  his 
power  to  reduce  the  value  of  his  own  stock  in  one  cor- 
poration in  order  to  promote  the  interest  of,  and  benefit, . 
another  corporation,  be  allowed,  after  reaping  the  ad- 
vantages from  the  bonds  and  deed  of  trust  virtually  exe- 
cuted by  him,  to  assail  the  validity  of  his  own  acts,  to 
the  injury  and  lo"8s  of  the  purchasers  from  him  of  these 
bonds?     We  have  not  the  case  of  a  minority  stockholder 


Digitized  by  VjOOQ IC 


G22  SUPREME  COURT  TNov.  Term. 

[McOaleb  v.  Goodwin  <Sb  Swift.] 

seeking  relief  against  a  majority  of  the  stockholders,  or 
against  the  corporation  itself  dominated  by  a  majority  of 
stockholders  to  the  wrong  and  injury  of  the  minority ; 
but  the  case  is  that  of  all  the  stockholders,  seeking  relief 
against  their  own  acts,  after  reaping  a  benefit  from  them. 
There  can  be  no  justice  or  equity  in  such  a  claim. 

The  appellant  contends,  however,  that  when  he  pur- 
chased the  stock  at  the  foreclosure  sale,  he  acquired  it, 
freed  from  all  such  disabilities  and  infirmities,  and  at- 
tempts to  support  this  claim  in  the  following  way.  At 
the  time  the  stock  was  used  by  direction  of  the  Mobile 
Street  Railway  Company,  for  the  purpose  of  having  the 
bonds  of  the  Mobile  &  Spring  Hill  Railroad  Company 
issued,  the  stock  had  been  pledged  by  the  Mobile  Street 
Rail  way  Company  for  the  benefit  of  its  own  bondholders, 
and  that  it  had  no  authority  to  impair  by  its  own  wrongful 
action  the  security  conveyed  in  the  deed  of  trust.  As  the 
bondholders  were  interested  in  the  value  of  the  stock,  and 
as  the  debtor  could  not  lawfully  impair  the  security  as 
against  the  bondholders,  the  complainant  by  his  purchase 
of  the  stock  became  '*a  privy  in  estate"  with  the  bond- 
holders, and  succeeded  to  their  interest  in  the  stock. 
There  is  no  connection  between  the  premise  and  conclu- 
sion of  the  argument.  In  equity  the  mortgagor  was  the 
absolute  owner  of  the  stock  except  as  against  the  mort- 
gagee, and  the  absolute  owner  against  him,  except  as  to 
the  security  for  the  debt.  If  the  security  for  the  debt 
had  remained  ample  to  satisfy  the  debt,  the  bondholders 
could  have  had  no  grounds  of  complaint ;  or  if  the  mort- 
gagor had  made  good  to  the  bondholders  the  damages,  if 
any  were  wrongfully  inflicted,  there  would  be  no  cause 
of  action.  The  bondholders  might  have  enjoined  the 
commission  of  the  wrong,  or  probably,  if  the  wrong  was 
committed  against  their  consent,  and  there  had  been  no 
waiver  of  the  right,  they  might  have  maintained  an  ac- 
tion for  damages  for  the  impairment  of  their  security. 
This  right  grows  out  of  their  relation  as  the  owners  of  the 
debt  secured.  It  does  not  exist  independent  of  the  debt, 
but  only  as  a  security  for  the  debt.  By  his  purchase  olF 
the  stock,  the  complainant  acquired  no  interest  in  the 
secured  debt.  He  purchased  the  stock  and  obtained  a 
perfect  title  to  it.  No  one  questions  his  absolute  owner- 
ship of  tlie  stock,  and  he  obtained  everything  that  he 
intended  to   purchase. —  Webber  v.  Ramsey j  43  Am.   St. 
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Rep.  429  and  note  ;  Knoll  v.  New  York,  Chicago  &c.  R.  Co., 
1  L.  R.  A.  366  and  note ;  Betz  v.  Vemer,  7  L.  R.  A.  630 
and  note ;  Gibson  v.  R.  &  D.  R.  R.  Co.,  2  L.  R.  A.  467. 

If  there  had  been  a  disposition  by  sale  or  mortgage  of 
the  stock  by  the  debtor  mortgagor,  which  was  fraudu- 
lent and  void  as  against  the  creditor  mortgagee,  affect- 
ing the  title  thereto,  the  authorities  cited  by  appellant, 
would  be  pertinent  in  a  suit  against  the  fraudulent 
grantee.  This  principle  does  not  arise  under  the  facts 
of  this  case. 

Assuming  that  the  ownership  of  all  the  stock  of  a  corpor- 
ation by  a  single  individual  does  not  work  a  dissolution 
of  the  corporation,  can  it  be  said,  in  the  absence  of  ex- 
traordinary and  urgent  emergency,  that  the  stockholder 
is  relieved  from  applying  to  the  corporation  to  institute 
all  legal  proceedings  in  a  matter  affecting  the  corpora- 
tion as  an  entity? 

There  are  many  interesting  questions  discussed  in  the 
written  argument  of  counsel,  but  the  principles  of  law 
declared  by  us  as  applicable  to  the  case,  render  it  unnec- 
essary to  discuss  them. 

The  Chief  Justice  and  Associate  Justice  Haralson 
concur  in  this  conclusion.  Justices  McClellan  and 
Head  concur  in  the  conclusion  that  the  bill  should  be 
dismissed,  but  prefer  to  rest  their  decision  upon  the 
same  ground,  upon  which  the  chancellor  dismissed  the  bill, 
namely,  that  complainant  must  do  equity,  in  reimbursing 
the  Mobile  Street  Railway  Company  for  the  money  ex- 
pended by  it,  at  least  so  far  as  the  property  of  the  Mobile 
&  Spring  Hill  Railroad  Company  was  enhanced  in  value 
thereby ;  and  the  Chief  Justice  and  Justice  Haralson 
concur  in  the  conclusion  also,  that  in  any  event,  the 
complainant  must  do  equity  in  this  respect,  before  he 
can  obtain  the  relief  sought  by  his  bill. 

Affirmed. 


Barksdale  et  al.  v.  Davis  et  al. 

Bill  in  Equity  to  set  aside  Probate  of  a    Will. 

1.     Contest  of  will  in  equity ;  demurrer  to  hill  in  equity  as  a  whole. 
Upon  a  bill  contesting  the  probate  of  a  will,  a  demurrer  going  to  the 
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sufficiency  of  the  bill  as  a  whole  should  be'  overruled  if  any.  valid' 
ground  of  contest  is  alleged ;  and  where  one  of  the  grounds  of  contest 
as  averred  in  such  bill  is,  that  the  testator  **  was  not,  at  the  time- of 
the  execution  of  said  alleged  will,  of  sound  mind,"  states  a  valid ' 
ground  of  contest,  and  a  demurrer  challenging  the  sufttciency  of  the 
gi'ound  of  contest  as  alleged  is  properly  overruled. 

2.  Same;  proof  of  execution;  sufficiency  of  aUegation. — ^Upon  a  con- 
test of  a  will  in  equity,  the  first  step  to  be  taken  is  proof  of  itsdli« 
execution  by  the  contestee;  and  the  allegation  that*' toid^  will  was  ■ 
not  duly  executed  "  is  sufficient  as  stating  a  valid  ground  of  cont^s^, 
and  calls  for  pix>of  of  the  valid  execution  of  the  will. 

3.  Same ;  sufficiency  of  averments  of  fraud  and  undtte  influence.^A 
bill  filed  for  the  purpose  of  contesting  the  validity  of  a  will  upon  the 
grounds  of  fraud  and  undue  influence,  must  set  forth  clearly  the  facts 
constituting  such  fraud  and  undue  influence ;  the  mere  general  state- 
ment or  conclusion  of  the  pleader  not  being  sufficient. 

4.  Same ;  sufficiency  of  allegation  as  to  execution  of  subsequent  wiU. 
In  a  bill  filed  for  the  purpose  of  contesting  the  validity  of  a  will,*  the 
allegation  that  the  alleged  testator  **  made  and  executM  iwthe'pres-* 
ence  of  witnesses,  as  requiTed  by  law,  another  will,  covering  the  same 
property  and  thereby  revoking  the  said  alleged  will,"  soffiiciently 
charges  the  execution  of  such  will ;  and  under  such  allegations  the- 
person  setting  up  the  execution  of  such  will  would  be  requif«d<  to 
prove  that  it  was  executed  as  required  by  statute. 

5.  Same;  revocation  by  destruction;  sufficiency  of  allegation. — ^In  a 
bill  filed  for  the  purpose  of  contesting  the  validity  of  a  will,  the  alle- 
gation that  the  will  **  was  itself  destroyed  by  the  testator  with  the 
intention  of  revoking  it",  is  a  sufficient  averment  of  revocation, 
within  the  meaning  of  the  statute  (Code  of  1886,  ^  1968),  which  pro- 
vides that  a  written  will  can  only  be  revoked  by  burning,  tearing, 
cancelling  or  obliterating  by  the  testator  himself  with  the  intention  to 
destroy  it. 

Appeal  from  the  City  Court  of  Montgomery,  in  Equity. 

Heard  before  the  Hon.  John  G.  Winter. 

The  bill  in  this  cause  was  filed  under  section  2000  of  the 
Code  of  1886,  by  Emma  Davis  and  others,  heirs  of  B.  L. 
Barksdale,  deceased,  against  the  executor,  E.  P.  Morris- 
sett  and  Amanda  Barksdale,  Martha  Barksdale  and  Mose 
Barksdale,  legatees  under  the  will,  to  have  declared  the 
probated  will  of  B.  L.  Barksdale  invalid,  and  to  set  aside 
the  probate  thereof.  The  original  bill  was  filed  March 
28th,  1896. 

The  bill,  after  setting  out  the  names,  ages  and  resi- 
dences of  all  the  heirs-at-law,  alleges  that  Benjamin  L. 
Barksdale  died  in  the  county  of  Montgomery,  Ala.,  about 
the  21st  day  of  November,  1895,  leaving  a  large  estate 
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in  lands  and  personal  property.  That  said  Barksdale 
was  n«ver  married,  and  left  surviving  him  no  brothers 
or  sisters ;  the  contestants  being  nephews  and  nieces,  or 
their  descendants.  The  bill  further  avers  that  a  paper 
purporting  to  be  the  last  will  of  said  B.  L.  Barksdale 
had  been  duly  probated  in  the  probate  court  of  Mont- 
gomery county,  by  E.  P.  Morrissett,  the  executor  named 
therein ;  that  letters  testamentary  issued  to  the  said 
Morrissett,  who  had  taken  possession  of  all  the  property 
of  the  estate,  and  is  proceeding  to  administer  the  same 
under  said  will ;  that  neither  of  the  complainants  had 
contested  the  validity  of  said  will  in  the  probate  court, 
nor  had  it  been  contested  by  any  other  person.  The 
complainants,  as  grounds  of  contest,  alleged:  ''(A.) 
That  said  will  was  not  duly  executed.  (B.)  That  said  Ben- 
jamin L.  Barksdale  was  not,  at  the  time  of  the  execu- 
tion of  said  alleged  will,  of  sound  mind.  (C.)  That 
the  execution  of  said  will  was  obtained  by  undue  influ- 
ence on  the  part  of  Amanda  Barksdale,  one  of  the  de- 
visees in  said  alleged  will.  (D.)  That  the  execution  of 
said  will  was  procured  by  fraud  on  the  part  of  said 
Amanda  Barksdale.  (E.)  That  the  execution  of  said 
will  was  procured  by  undue  influence  by  said  Martha 
Barksdale,  one  of  the  devisees  of  said  alleged  will.  (F.) 
That  the  execution  of  said  will  was  procured  by  fraud 
by  the  said  Martha  Barksdale."  On  each  of  these 
grounds  the  complainants  alleged  that  said  will  was  not 
the  last  will  and  testament  of  B.  L.  Barksdale,  deceased, 
and  they  prayed  that  on  final  hearing  the  alleged  will  be 
declared  invalid ;  and  that  the  former  probate  thereof 
be  set  aside  and  annulled. 

Subsequently  the  complainants  amended  their  original 
bill  by  making  the  following  averments  :  ''Orators  aver 
that  after  the  making  of  said  alleged  will,  said  B.  L. 
Barksdale  made  and  executed,  in  the  presence  of  wit- 
nesses as  required  by  law,  another  will  covering  the 
same  property,  thereby  revoking  said  alleged  will .  That 
subsequently- said  last  named  will  was  itself  destroyed  by 
said  Barksdale,  with  the  intention  of  revoking  it ;  and  your 
orators,  therefore,  aver  that  said  alleged  will,  admitted 
to  probate  as  aforesaid,  was  revoked  by  said  B.  L.  Barks- 
dale and  they  urge  this  as  an  additional  ground  of  con- 
test of  the  same. ' '  The  same  relief  is  prayed  against  same 
defendants  as  in  the  original  bill. 

40 
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To  this  bill  as  amended,  the  defendants  demurred  upon 
the  following  grounds  :  (1.)  That  it  does  not  set  forth 
in  what  respect  the  said  will  was  not  duly  executed. 
(2.)  That  while  the  bill  alleges  that  the  execution  of 
the  will  was  obtained  by  undue  influence  of  Amanda 
Barksdale,  it  fails  to  set  out  any  facts  showing  the  exer- 
cise of  any  such  influence  by  Amanda  Barksdale  over 
the  testator.  (3.)  That  while  averring  that  the  will 
was  procured  by  fraud  on  the  part  of  Amanda  Barks- 
dale, the  bill  does  not  aver  any  facts  showing  fraud. 
(4.)  That  all  the  averments  of  fraud  and  undue  influ- 
ence are  the  mere  expressions  or  conclusions  of  the 
pleader.  (5.)  Said  bill,  as  amended,  avers  that  after 
the  making  of  said  alleged  will,  said  B,  L.  Barksdale 
made  and  executed  another  will,  but  fails  to  aver  that 
said  other  will  was  in  writing  subscribed  by  the  testator, 
and  attested  as  prescribed  by  section  1966  of  the  Code  of 
Alabama.  (6.)  That  said  bill  as  amended  fails  to  set 
out  the  contents  of  said  alleged  other  will,  or  any  clause 
or  provision  thereof  showing  the  intention  of  said  testa- 
tor to  revoke  the  original  will  heretofore  admitted  to 
probate,  and  named  in  said  bill.  (7.)  That  said  bill 
as  amended  fails  to  aver  that  said  alleged  revoked  will 
was  revoked  by  burning,  tearing,  cancelling  or  obliter- 
ating, with  the  intention  of  revoking  it,  by  the  testator 
himself,  or  by  some  person  in  his  presence  and  by  his 
direction. 

Upon  the  submission  of  the  cause  upon  the  demurrers, 
the  chancellor  decreed  that  the  demurrers  were  not  well 
taken,  and  ordered  them  overruled.  From  this  decree 
the  respondents  appeal,  and  assign  the  rendition  thereof 
as  error. 

E.  P.  MoRRTSSETT,  for  appellants. — 1.  The  pleadings 
should  state,  at  least  in  general  terms,  the  substance  of 
what  is  relied  on  to  show  undue  influence.  Such  as  the 
averment  of  the  existence  of  confidential  relations,  the 
exclusion  of  witnesses,  &c. — Duckworth  vs.  Duckworth^  35 
Ala.  70  ;  Seals  v,  Robriisoii  A:  Co.,  75  Ala.  368. 

2.  Fraud  is  a  conclusion  of  law  from  facts,  stated  and 
proved.  '^When  it  is  pleaded  at  law  or  in  equity,  the 
facts  out  of  which  it  is  supposed  to  arise  must  be  stated." 
3  Brick.  Dig.,  510,  §  31,  and  cases  there  cited ;  Flewellen 
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V.  (7ran€,  58  Ala.  629;  Mooter  v.  Moorer,  87  Ala.  547 ; 
Montgomery  v.  Foster,  91  Ala.  613. 

J.  M.  Chilton  and  J.  Winter  Thorington,  contra, — 
The  court  did  not  err  in  overruling  the  demurrers  to 
the  bill.  The  rule,  which  requires  that  in  bills  charg- 
ing fraud,  and  the  like,  the  facts  constituting  the  fraud, 
Ac,  should  be  set  out,  has  no  application  to  a  proceed- 
ing in  equity  to  contest  a  will.  Under  the  former  stat- 
ute, (Clay's  Dig.  598),  all  that  was  necessary  in  a  con- 
test of  this  character,  was  that  the  complainant  should 
^*  allege  the  title  by  which  he  has  the  right  to  investigate 
the  probate,  and  to  pray  relief." — Johnson  v,  Glasscock,  2 
Ala.  218  ;  Johnson  v.  Hainsworth,  6  Ala.  443.  Our  stat- 
ute, Code  of  1886,  §  1989,  makes  some  changes  in  the 
former  statute ;  but,  as  was  said  in  Lyons  v.  Campbell,  88 
Ala.  462,  the  contest  in  equity  may  still  be  "in  the  same 
general  terms  as  when  the  contest  is  inaugurated  in  the 
probate  court.'' 

HEAD,  J. — The  bill  sets  up  several  distinct  grounds 
upon  which  it  is  proposed  to  contest  the  probate  of  the 
will  of  B.  L.  Barksdale.  The  sufficiency  of  the  second 
ground  (marked  B)  is  not  challenged  by  the  demurrer, 
and,  indeed,  could  not  be.  The  demurrer  goes  to  the 
whole  bill,  and  if  sustained,  would  have  the  effect  of 
putting  out  of  court  (unless  amended)  a  bill  which  con- 
fessedly shows  a  good  and  sufficient  cause  for  setting 
aside  the  probate.  The  court  could  not  do  otherwise 
than  overrule  it.  If  it  was  desired  to  test  the  sufficiency 
of  the  other  grounds  set  up,  the  demurrer  should  have 
been  directed  to  them,  severally.  It  results  that  the  de- 
cretal order  overruling  the  demurrer  must   be  affirmed. 

It  was  evidently  the  design  and  expectation  of  the 
parties  to  obtain,  on  this  appeal,  the  opinion  of  this 
court  upon  the  sufficiency,  on  demurrer,  of  the  several 
grounds  of  contest  as  they  are  set  up  in  the  bill.  Indeed, 
no  reference  is  made  in  the  brief  for  appellee  to  the  point 
that  the  demurrer,  going  to  the  whole  bill,  does  not 
properly  present  the  questions  intended  for  decision,  but 
those  questions  are  argued  upon  their  merits,  as  if  prop- 
erly presented.  We  will,  therefore,  state  our  opinion 
upon  them. 

1.  Ground  A,  "that  said  will  was  not  duly  executed," 
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is  sufficient.  Upon  the  probate  of  a  will  in  the  probate 
court,  whether  contested  or  not,  and  on  a  contest  in 
chancery,  like  that  now  before  us,  the  prime  step  to  be 
taken  on  the  hearing,  is  for  the  proponent,  in  the  one 
case,  and  the  contestee,  in  the  other,  to  prove  the  due 
execution  of  the  will,  in  manner  and  form  as  required 
by  the  statute.  The  allegation  in  question  is  suflSciently 
specific  to  keep  that  requirement  in  force  in  the  present 
proceeding. 

2.  Grounds  C,  D,  E  and  F  charge,  in  general  termn, 
first,  that  the  will  was  procured  by  undue  influence  by 
Amanda  Barksdale,  one  of  the  devisees  under  the  alleged 
will,  and  next,  by  fraud  on  the  part  of  said  Amanda. 
Neither  the  particular  undue  influence  and  fraud,  nor 
how  the  same  were  exerted,  are  stated. 

It  is  conceded  that,  according  to  the  general  rules  of 
equity  pleading,  in  other  cases,  these  averments  are  not 
sufficiently  specific  ;  but  it  is  contended  that,  on  the  con- 
test of  a  will  the  entire  laboring  oar  is  upon  him  who 
asserts  the  validity  of  the  will,  and  the  contestant  need 
do  no  more  than  to  allege  generally  its  invalidity.  Our 
old  cases  of  Johnson  v.  Glasscock,  2  Ala.  218,  and  John- 
son V.  Hainsworth,  6  Ala.  443,  are  relied  upon  to  support 
the  contention.  Tliese  cases  hold  that,  under  the  stat- 
utes then  existing,  the  complainant  need  only  allege  the 
facts  showing  such  relationship,  on  his  part,  to  the  de- 
ceased as  entitles  him  to  contest  the  supposed  will,  with 
a  prayer  for  relief.  At  that  time,  there  was  no  statute 
prescribing  the  allegations,  written  or  otherwise,  neces- 
sary to  be  made  in  order  to  inaugurate  and  try  the  valid- 
ity of  a  will.  The  methods  of  procedure  were  under  the 
control  of  the  court.  Pursuing  the  principle  that  the 
burden  was  upon  him  who  sets  up  the  validity  of  the 
instrument  as  the  will  of  the  alleged  testator,  it  was 
held,  as  above  stated,  the  contestant  was  required  to 
allege  nothing  more  than  his  interest  entitling  him  to 
contest. 

Article  III,  Title  4,  Part  2  of  the  present  Code  is 
devoted  to  the  subject  of  contesting  the  validity  of  wills. 
The  first  section  of  this  article  (§  1989)  provides  that, 
''A  will,  before  the  probate  thereof,  may  be  contested  by 
any  person  interested  therein,  or  by  any  person  who,  if 
the  testator  had  died  intestate,  would  have  been  an  heir 
or  distributee  of  his  estate,  by  filing  in  the  court  where 
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it  is  offered  for  probate  allegations  in  writing  that  the 
will  was  not  duly  executed,  or  of  the  unsoundness  of 
mind  of  the  testator,  or  of  any  other  valid  objections 
thereto  ;  and  thereupon  an  issue  must  be  made  up,  under 
the  direction  of  the  court,  between  the  person  making 
the  application,  as  plaintiff,  and  the  person  contesting 
the  validity  of  the  will,  as  defendant;  and  such  issue 
must  on  application  of  either  party,  be  tried  by  a  jury." 
Then  follow  provisions  for  the  trial  and  the  rendition  of 
judgment  in  the  probate  court,  following  which,  in  the 
same  article,  is  section  2000,  under  which  this  bill  is 
filed,  providing  that,  '*Any  person  interested  in  any  will, 
who  has  not  contested  the  same  under  the  provisions  of 
this  article,  may,  at  any  time  within  five  years  after  the 
admission  of  such  will  to  probate  in  this  State,  contest 
the  validity  of  the  same  by  bill  in  chancery,  in  the  dis- 
trict in  which  such  bill  was  probated,  or  in  the  district 
in  which  a  material  defendant  resides." 

It  is  manifest  that  these  provisions  were  introduced  to 
change  the  policy  of  the  law  obtaining  prior  to  their  adop- 
tion, by  requiring  the  contestant,  by  written  procedure, 
to  set^forth  the  grounds  upon  which  he  expects  to  contest 
the  validity  of  the  proposed  will,  and  to  confine  the  trial, 
after  proof  of  the  due  execution  of  the  will,  to  the 
issues  which  his  allegations  tender.  The  purpose  of 
the  change  was  that  which  underlies  the  law  of  plead- 
ing generally,  that  the  parties  may  be  certainly  advised 
of  the  issues  to  be  tried,  and  the  court  enabled  to  pro- 
ceed intelligently  in  adjudicating  their  rights.  In  sub- 
servience of  this  general  rule,  it  is  a  familiar  principle 
of  equity  pleading  that  the  complainant  must  distinctly 
allege  the  facts,  upon  which  he  relies  for  relief.  Mere 
general  statements  or  conclusions  will  not  suffice.  Thus, 
if  fraud  be  relied  upon,  the  general  charge  that  a  fraud 
was  committed  is,  of  course,  not  sufficient,  but  the  par- 
ticular facts  constituting  the  fraud  must  be  stated ; 
otherwise  the  opposite  party  would  be  practically 
without  information  of  what  he  was  called  upon  to 
defend. 

Upon  a  contest  of  a  will,  when  fraud  or  undue  influ- 
ence is  relied  upon,  the  burden  is  upon  the  contestant 
to  prove  it.  The  opposite  party  is  only  required  to 
prove  the  due  execution  of  tlie  will,  according  to  the 
statute.     It  is  as  essential,  therefore,  that  such  party  be 
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informed,  by  distinct  averments,  of  the  fax^ts  constitut- 
ing the  fraud  or  undue  influence  so  as  to  be  prepared  to 
meet  them,  as  that  such  information  be  so  given  to  any- 
party,  in  any  judicial  proceeding;  hence,  there  can  be 
no  well  founded  reason  for  holding  that  the  legislature 
intended,  when  it  required  that  the  contest  be  in  writ- 
ing and  set  forth  the  grounds  relied  on,  that  only  a 
general  statement  of  such  grounds,  conveying  to  the 
opposite  party,  practically,  no  infornjation  of  value  to 
him  in  the  preparation  of  his  cause,  should  be  suffi- 
cient. If  such  was  the  legislative  intent,  the  change  in 
the  law  scarcely  served  a  useful  purpose. 

We  are  of  opinion  that  the  bill  should  set  forth  the 
facts  constituting  the  fraud  or  undue  influence  charged. 

In  respect  of  the  revocation  of  the  will,  in  question, 
as  alleged  in  the  amendment  to  the  bill,  we  think  the 
allegation  that  the  alleged  testator  "made  and  executed, 
in  the  presence  of  witnesses,  as  required  by  law,  another 
will  covering  the  same  property,  thereby  revoking  said 
alleged  will,"  sufficiently  charges  the  execution  of  such, 
other  will.  The  statute  expressly  defines  what  consti- 
tutes the  execution  of  a  will,  and  a  party  setting  up  the 
execution  of  a  will  would  be  required  to  prove,  under 
the  allegation  above  quoted,  that  the  requirements  of 
the  statute  were  complied  with. 

We  think  the  allegation  of  the  said  amendment  that 
the  said  second  will  "was  itself  destroyed  by  said  Barks- 
dale  with  the  intention  of  revoking  it,"  is  the  legal 
equivalent  of  an  allegation  that  testator  burned,  tore, 
cancelled,  or  obliterated  the  will  with  such  intent,  as 
specified  in  section  1968  of  the  Code. 

Affirmed. 


|{}f^  McDonald  et  ah  v.  Pearson. 

114    63a| 

131  549  ^^^^   ^^^    Equity   in    Nature  of  Bill    of  Review  seeking  to 

.114  6gj  Impeach  Decree  for  Fraud. 

124_4n7| 

lU^flU  1.     Demurrer  to  hill  in  equity;  how  considered  on  appeal;  no  presump- 

130  297,  ^j-^^^j  ^^y  error. — When  a  demurrer  to  a  bill  in  equity,  assigning  various 

grounds,  is  sustained  generally  without  specifying  the  cause  of  de- 
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murrer  sustained,  the  decree  will  on  appeal  be  referred  to  such 
grounds  as  will  support  it,  if  any ;  and  if  any  of  the  grounds  are  well 
taken,  the  decree  will  be  affirmed,  even  though  others  may  be  illy 
taken.  (S.  d-  N,  Ala.  22.  R.  Co.  v.  II.  A.  d-  B.  R.  R,  Co.,  104  Ala.  233, 
overruled,  so  far  as  it  holds  to  the  contrary.) 

2.  Fraud;  how  pleaded. — ^When  fraud  is  relied  upon  either  as  a 
cause  of  action  or  matter  of  defense  in  law  or  in  equity,  the  facts 
constituting  it  must  be  positively  stated,  so  that  the  court  can  see 
clearly  that  fraud  existed. 

3.  Proof  of  fraud;  presumption. —y^hWeivELM^  is  never  presumed, 
and  will  not  be  imputed  when  the  facts  are  consistent  with  honesty 
and  good  intention,  still  it  need  not  be  shown  by  positive  testimony 
to  the  exclusion  of  all  reasonable  doubt  as  to  its  existence ;  but  it  can 
be  proved  by  circumstantial  evidence,  showing  the  facts  and  circum- 
stances attending  and  connected  with  the  particular  transaction  in- 
volved. 

4.  Same;  when  question  of  law,  and  how  determined. — When  the 
facts  alleged  to  constitute  fraud  are  specially  pleaded  and  are  clearly 
and  distinctly  stated,  it  becomes  a  question  of  law  and  not  of  fac-t ; 
and  if  the  sufficiency  of  the  facts  averred  is  questioned  by  ademuiTer, 
the  same  construction  must  be  given  them  as  when  considered  as 
evidence. 

5.-  Decree  obtained  by  fraud;  jurisdiction  of  equity  to  grant  relief. 
A  court  of  equity  has  jurisdiction  to  vacate  judgments  and  decrees 
obtained  by  fraud ;  but  in  the  exercise  of  such  jurisdiction  the  judg- 
ments and  decrees  of  courts  of  competent  jurisdiction  can  only  be 
impeached  and  vacated  for  actual  or  intentional  fraud  in  the  procure- 
ment thereof,  as  distinguished  from  fraud  which  would  vitiate  the 
cause  of  action,  and  would  constitute  a  defense  to  the  suit. 

6.  Same;  «rt?n<'.— A  bill  seeking  to  annul  a  final  decree  for  fraud j 
which  shows  a  state  of  facts  consistent  with  honesty  of  intention  and 
does  not  disclose  any  fiduciary  relationship,  does  not  show  such  fraud 
as  would  justify  the  impeachment  of  the  decree,  and" is  demurrable 
for  that  reason. 

.  7.  Same;  same;  case  at  bar. — A  bill  to  vacate,  on  the  ground  of 
fraud,  a  decree  in  behalf  of  defendant  for  attorney's  fees,  rendered 
in  a  suit  by  complainant,  as  beneficiary,  against  his  trustee,  for  a 
final  settlement,  averred  that  defendant,  the  trustee's  attorney,  was 
opposing  a  decree  in  said  cause,  and  was  approached  by  complainant 
to  obtain  his  consent  to  such  decree,  and  that,  tliereupon,  in  the  pres- 
ence of  complainant's  solicitor,  defendant  insisted,  as  a  condition  to 
his  non-resistance,  that  he  be  paid  for  his  services  to  the  trustee,  and 
Irepifesented  that  the  trustee  owed  him  $1,000  for  fees ;  that  such  repre- 
sentations were  untrue,  and  complainant,  having  no  means  of  knowing 
how  much  was  due  him,  but  relying  on  his  statements,  consented  to  al- 
low him  $750 ;  that  pursuant  to  the  understanding  between  them,  a  pe- 
tition was  filed  by  defendant  for  allowance  of  fees,  and,  on  reference, 
complainant  testified  that  $750  was  a  proper  chai'ge  for  defendant's 


Digitized  by  VjOOQ IC 


C32  SUPREME  COURT  [Nov.  Term. 

[McDonald  et  al.  v.  Pearson.] 

serviceB,  said  testimony  being  given  in  reliance  on  defendant's  rep- 
i*e8entations  and  pro  forma,  as  carrying  our  their  agreement ;  that 
complainant,  on  obtaining  possession  of  the  ti*ustee'8  papers,  dis- 
covered that  defendant,  six  years  before  the  decree,  rendered  his  bill 
against  the  trustee,  which  was  settled  by  note ;  and  that  receipts 
given  by  defendant  showed  that  he  had  been  paid  $300  on  the  note, 
and  $50  on  account  of  attorney's  fees.  Held:  That  fraud  to  authorize 
vacation  of  the  deci*ee  was  not  shown. 

8.  Bill  of  review  impeaching  decree ;  right  to  file;  allegatioru. — ^An 
original  bill  in  the  nature  of  a  bill  of  review  seeking  to  annul  a 
decree  for  fraud  can  be  filed  without  leave  of  the  court ;  but  to  be 
sufficient,  the  bill  must  state  the  decree  and  the  proceedings  which 
led  to  it,  together  with  the  cii-cumstances  of  fraud  on  which  it  is  im- 
peached. 

Appeal  from  the  City  Court  of  Birmingham,  in  Equity. 

Heard  before  the  Hon.  H.  A.  Sharpe. 

The  complainants,  who  are  the  appellants  here,  ex- 
hibited their  original  bill  in  -the  nature  of  a  bill  of  review 
in  the  city  court  of  Birmingham  against  the  appellee, 
whereby  they  sought  to  impeach,  and  have  set  aside,  a 
decree  of  the  city  court  rendered  in  favor  of  appellee. 

The  facts  averred  in  the  bill  were  substantially  as  fol- 
lows :  The  decree  sought  to  be  impeached  was  rendered 
in  the  cause  in  the  city  court  of  McDonald  v.  McDonald, 
which  was  a  suit  brought  by  some  of  the  complainants 
in  this  suit  against  W.J.  McDonald,  Sr.,  trustee  under 
the  will  of  Cynthia  A.  McDonald.  That  suit  is  described 
in  the  present  bill  as  a  suit  against  the  trustee  for  an 
accounting  and  settlement  of  the  administration  of  the 
trust  estate.  The  proceedings  are  not  fully  or  substan- 
tially set  out  in  the  bill,  but  its  purposes  and  general 
character  appear  in  the  report  of  the  case  of  McDonald  v. 
McDonald^  92  Ala.  537.  A  decree  had  been  rendered  in 
said  cause  directing  the  sum  of  $750  to  be  paid  to  de- 
fendant in  this  suit  for  attorney's  fees  *^for  services  in 
said  cause,  and  other  services  rendered  by  him  to  said 
W.  J.  McDonald  in  and  about  the  property" — the  trust 
estate.  It  is  alleged  in  the  bill  that  this  decree  was  ren- 
dered by  consent  of  complainants,  acting  through  T.  C. 
McDonald. 

Section  7  of  the  bill,  as  amended,  thus  states  the  cir- 
cumstances of  the  rendition  of  the  decree  :  *'And  com- 
plainants further  aver  and  charge  that  said  consent  ob- 
tained from  T.  C.  McDonald,  who  was  acting  for  himself 
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and  for  the  complainants,  to  allow  said  Pearson  the  sum 
of  $750  was  procured  by  the  fraud  and  fraudulent  repre- 
sentations of  said  R.  H.  Pearson  in  this,  and  under  the 
following  circumstances,  to- wit"  :  (then  follows  a  recital 
of  facts  in  reference  to  the  consent  decree  in  McDonald 
V.   McDonald,   alluded  to  above).     Pearson   **  was  ap- 
proached by  T.  C.  McDonald  with  a  view  of  obtaining 
from  him  his  consent  not  to  resist  the  entering  up  of 
such  consent  decree.     Whereupon     *     *     *     the    said 
R.  H.  Pearson  and  the  said  T.  C.  McDonald  in  the  pres- 
ence of  A.  O.  Lane,  who  was  solicitor  of  some  of  the 
complainants   (including  T.  C.  McDonald),  had  a  con- 
ference in  which  the  matter  was  discussed  and  in  which 
an  agreement     *     *     *    was  arrived  at ;    *    *     *.  said 
Pearson  being  then  the  attorney  of  the  trustee,  and  these 
complainants  being  beneficiaries  of  the  trust  under  the 
will.    Complainants  charge  and  aver  that    *    *    *   then 
and  there  the  said  R.  H.  Pearson  claimed  and  insisted, 
as  a  condition  to  his  non-resistance,  that  he  was  to  be 
paid  for  his  services  in  the  pending  cause  as  well  as  what 
was  due  him  for  back  services  to  the  trustee,  and  he 
♦      *      *      stated  and  represented  to  T.  C.  McDonald 
that   W.    J.    McDonald,    Sr.,    as    trustee,    owed    him 
over  $1,000  for  fees,  and  that  he  claimed  and  wanted  it 
in  the  settlement.     He  also  represented  and  stated  that 
he  had  never  been  paid  anything  for  services  rendered 
for  the  estate,  not  even  for  writing  the  will  of  Cynthia 
A.  McDonald.     *     *     *     Whereupon,  upon  the  said  T. 
C .  McDonald  stating  in  substance  that  if  said  Pearson 
had  been    so  tardy    he  ought   to     be  barred    by    the 
statute   of  limitations,    the   said    Pearson    represented 
and  stated  in  substance  that  while  he  had  collected  very 
little,  yet,  he  had  collected  enough  to  keep  it  from  being 
barred,  and  he  had  collected  small  items  from  time  to 
time,  which  had  prevented  it  from  being  barred ;  which 
said  representations  and  statements  of  said  R.  H.  Pear- 
son, as  to  the  indebtedness  of  the  trustee  to  him,  and  as 
to  having  collected  nothing,  or  only  small  amounts,  and 
as  to  having  been  paid  nothing  for  writing  will,  were 
untrue  ;  and  the  said  R.  H.  Pearson  had  no  reasonable 
grounds  for  believing  that  such  statements  were  true ; 
and  the  said  T.  C.  McDonald  for  himself  and  for  com- 
plainants, relying  upon  the  truth  of  such  statements 
made  by  said  R.  H.  Pearson,  consented  to  allow  him  the 
sum  of  1760," 
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It  was  further  averred  ia  the  aineiided  bill,  that  on 
*'  the  22d  day  of  June,  1891,  a  petition  was  filed  in  said 
cause  in  the  name  of  W.J.  McDonald,  Sr.,  trustee,  by 
R.  H.  Pearson,  attorney,  signed  by  the  said  R.  H.  Pear- 
son, attorney,  in  h  is  own  handwriting,  stating,  among 
other  things,  in  substance,  that  R.  H.  Pearson  was  en- 
titled to  be  paid  for  legal  services  out  of  the  trust  estate, 
and  that  it  be  referred  to  the  register  *  *  *  to  as- 
certain a  reasonable  and  proper  amount  to  be  allowed 
said  Pearson  for  his  services  in  aid  of  the  trustee  and  in 
aid  of  the  estate."  It  is  then  alleged  that  at  the  time 
the  said  petition  was  filed,  T.  C.  McDonald,  represent- 
ing complainants,  had  already  had  the  conference  with 
appellee  spoken  of  above  and  detailed  in  Section  7,  and 
had,  upon  said  representations  of  appellee, agreed  that  ap- 
pellee be  allowed  the  sum  of  $750  '*  out  of  the  said  trust 
estate,  and  that  a  consent  decree  be  taken  for  that 
amount,  and  said  petition  was  filed  in  pursuance  of  that 
understanding,  and  for  the  purpose  of  having  that 
amount  decreed,  in  accordance  with  their  agreement 
and  understanding  made  after  and  based  upon  "  the 
said  representation. 

It  also  averred  that  after  the  petition  was  filed,  a  ref- 
erence was  had  to  the  register  on  June  25th,  and  said 
T.  C.  McDonald  ''appeared  before  the  register  and  de- 
posed concerning  the  matters  referred  to  the  register  in 
said  decree  of  June  25,  1891 ;"  the  matter  so  referred 
being,  among  other  things,  the  ascertainment  of  claims 
of  creditors.  His  testimony  as  to  the  charges  and  claims 
of  creditors,  so  far  as  the  attorney's  fees  are  concerned, 
was  as  follows :  ''The  following  are  just  and  proper 
charges  of  claims  of  creditors  that  should  be  paid  out  of 
the  rents :  *  *  *  Fee  of  Lane  &  White,  attor- 
neys for  complainants  in  this  cause  [McDoimld  r. 
McDomUd]  *  *  $500.  Fees  of  John  M.  Martin, 
*  *  *  $75.  Fees  of  R.  H.  Pearson  for  services  in 
this  cause  and  other  services  rendered  by  him  to  W.  J. 
McDonald,  Sr.,  in  and  about  the  property  named  in  bill 
of  complaint,  $750.'' 

Tlie  register  made  his  report,  and  on  the  27th  day  of 
June,  1891,  the  court  entered  a  decree  whereby  W.  J. 
McDonald,  Sr.,  was  removed  as  trustee,  and  T.  C. 
McDonald  and  another  of  complainants  were  appointed 
as  trustees  ;  "and  among  other  things  it  was  further  de- 
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creed  that  said  trustees  out  of  the  rents  *  *  *  were 
authorized  and  directed  to  pay  R.  H.  Pearson  *  *  * 
$750."  It  is  averred  that  at  the  time  the  decree  was 
rendered,  W.  J.  McDonald,  Sr.,  was  7ion  compos  mentis, 
and  a  guardian  ad  litem,  had  been  appointed  for  him,  and 
it  was  known  that  his  death  was  a  matter  of  only  a  short 
time;  and  that  when  T.  C.  McDonald  gave  his  testi- 
mony before  the  register,  as  aforesaid,  he  had  no  knowl- 
edge of  the  status  of  defendant's  claim  against  the  trust 
estate,  "except  from  statements  and  representations  of 
R.  H.  Pearson,  which  he  relied  upon  and  w^hich  he  then 
believed  to  be  true ;  and  said  testimony  was  given  pro 
Jorma,  as  carrying  out  the  agreement  which  the  parties 
had  reached  as  aforesaid." 

The  amended  bill  further  averred  that  at  the  time  of 
the  **said  consent"  that  said  sum  be  "allowed  the  said 
W.J.  McDonald,  Sr.,  as  attorney  fees  due  said  R.  H. 
Pearson,  they  had  no  means  of  knowing,  and  did  not 
know,  how  much  was  really  due  said  R.  H.  Pearson  for 
such  services  and  attorney's  fees  ;"  the  said  W.  J.  McDon- 
ald's papers  "and  accounts  not  being  under  the  control 
of  your  orators  and  oratrix,  and  they  having  no  means 
or  opportunities  of  knowing  how  much,  if  any,  (except 
from  the  representations  of  said  R.  H.  Pearson)  was 
due  him,"  except  for  services  in  the  then  pending  case. 
Complainants  further  alleged  that  until  after  the  death 
of  W.  J.  McDonald,  Sr.,  "his  papers  were  in  the  cus- 
tody of  his  wife,  who  was  hostile  to  complainants,  or 
some  of  them,  and  who  would  not  allow  complainants 
access  to  them." 

The  bill  as  amended,  then  proceeds  to  aver  that  after 
the  death  of  W.  J.  McDonald,  Sr.,  complainants  came 
into  possession  of  his  papers,  and  "discovered  the  fact 
that  said  R.  H.  Pearson  ♦  *  *  had  made  out,  on 
the  16th  day  of  January,  1885,  his  bill  against  the  said 
W.  J.  McDonald,  which  was  settled  by  note  on  the  4th 
day  of  June,  1888,"  a  copy  of  the  account  being  attached 
as  exhibit  A.  to  the  bill.  "And  upon  coming  into  pos- 
session of  the  papers  of  the  said  W.  J.  McDonald, 
trustee,  complainants  found  two  receipts,  which  the  said 
R.  H.  Pearson  had  given  to  the  said  W.  J.  McDonald, 
in  his  own  handwriting,  showing  that  he  had  been  paid 
$300  on  said  note"  of  June  4,  1888,  and  $50,  on  account 
of  attorney's  fees.     Copies  of  the  receipts  were  made 
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exhibits.  It  appeared  that  the  $50  receipt  was  given 
to  W.  J.  McDonald  in  his  individual  capacity,  and  the 
bill  does  not  allege  that  the  payment  was  by  him  as 
trustee.  The  bill  does  not  negative  the  idea  that  Pear- 
son had  rendered  services  to  the  trustee  after  January, 
1885,  or  after  June,  1888,  when  the  note  was  given. 
After  finding  these  receipts,  and  some  time  after  the 
decree  was  rendered,  and  after  $600  was  paid  under  it, 
T.  C.  McDonald  called  on  R.  H.  Pearson,  and  without 
stating  that  the  receipts  had  been  found,  asked  appellee 
to  furnish  him  with  a  statement  of  his  fees,  **so  he  could 
show  the  children  the  amount  he  had  paid  off  with 
$750,"  and  appellee  furnished  him  with  a  statement,  a 
copy  of  which  is  attached  to  the  bill  as  an  exhibit. 

The  prayer  of  the  bill  as  amended  is,  that  the  decree 
requiring  $750  to  be  paid  to  the  defendant  ''be  vacated 
and  held  for  naught,"  and  that  the  latter  be  required  to 
refund  and  pay  over  to  complainants  the  said  sum,  "or 
if  that  may  not  be,  that  he  be  required  to  refund  the 
amount  received  over  and  above  the  amount  he  was  en- 
titled to,"  and  for  general  relief. 

To  the  bill  as  amended  the  defendant  demurred  upon 
the  following  grounds : 

"1.  The  pleadings  and  proceedings  in  the  said  cause 
of  McDonald  v,  McDonald  are  not  fully  or  substantially 
set  out  on  the  bill  as  amended. 

"2.  It  does  not  appear  that  application  was  made  or 
leave  granted  to  file  said  bill. 

'*3.  The  bill  as  amended  shows  that  it  seeks  to  im- 
peach a  decree  which  was  rendered  by  a  court  of  com- 
petent jurisdiction  upon  the  sworn  testimony  of  one  of 
the  complainants,  and  does  not  show  any  sufficient  rea- 
son why  the  alleged  facts  now  relied  on  were  not  pro- 
duced at  the  time  of  or  before  the  rendition  of  said 
decree . 

**4.  For  that  the  matters  sought  by  the  bill,  as  amended, 
to  be  inquired  into  have  been  passed  upon  and  adju- 
dicated by  a  former  decree  of  this  court  rendered  in  the 
cause  of  McDonald  v,  McDonald  referred  to  in  the  bill, 
and  fails  to  show  any  such  state  of  facts  as  will  consti- 
tute or  show  fraud  in  the  procurement  of  the  decree  and 
authorize  the  court  to  set  aside  or  vacate  the  said  decree. 

"5.  The  bill  shows  that  the  complainants  and  their 
said  agent,  T.  C.  McDonald,  were  not  led  into  the  alleged 
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consent  to  the  decree  complained  of  by  the  representa- 
tions of  defendant,  but  that  they  consented  for  purposes 
of  their  own,  in  order  to  bring  about  another  decree  in 
the  case  then  pending  of  McDonald  v.  McDonald  which 
they  thought  would  be  beneficial  to  themselves. 

**6.  For  that  the  allegations  of  the  bill  as  amended 
do  not  show  fraud. 

"7.  The  bill  does  not  allege  or  show  any  intentional 
fraud  or  misrepresentation,  nor  any  such  conduct  on  de- 
fendant's part  as  will  warrant  the  court  in  vacating  the 
decree  complained  of. 

'*8.  For  that  the  bill  as  amended  fails  to  Show  any 
right  in  T.  C.  McDonald  to  rely  upon  defendant's  state- 
ments, and  does  show  that  they  (defendant  and  McDon- 
ald) were  in  adverse  interest,  and  that  by  reasonable 
diligence  the  said  T.  C.  McDonald  or  the  other  com- 
plainants could  have  produced  or  the  court  have  required 
the  production  of  all  the  papers,  receipts  and  vouchers 
in  the  possession  of  said  trustee  and  pertaining  to  said 
trusi  estate. 

"9.  For  that  the  complainants  in  their  bill  as  amended 
seek  to  take  advantage  of  the  laches  of  their  agent, 
T.  C.  McDonald,  and  thereby  would  deprive  the  defend- 
ant of  valuable  rights. 

"10.  For  that  the  decree  complained  of  was  entered 
by  consent  of  the  parties  to  the  bill  as  amended. 

'^11.  The  bill  fails  to  show  that  complainants  used  suf- 
ficient or  proper  diligence  to  ascertain  the  alleged  new 
or  newly  discovered  evidence  before  the  rendition  of  tlie 
decree  complained  of,  and  does  show  that  no  such  suffi- 
cient or  proper  diligence  was  used,  and  that  complainants 
by  their  agent,  T.  C.  McDonald,  actively  participated  in 
the  procurement  of  the  decree,  testifying  therein." 

On  the  submission  of  the  cause  on  the  demurrer  to  the 
bill  as  amended,  the  court  rendered  a  decree  sustaining 
the  demurrer.  The  complainants  appeal  from  this  de- 
cree, and  assign  the  rendition  thereof  as  error. 

Cabaniss  &  Weakley,  for  appellants. — 1^  Although 
it  may  not  appear  on  the  face  of  the  record  that  a  judg- 
ment or  decree  was  rendered  by  consent,  yet  it  may  be 
shown  aliunde  that  it  was  in  fact  a  consent  decree.  It 
is  not  necessary  to  constitute  a  judgment  one  by  con- 
sent that  it   should  be  stated  on  the  record  that  the 
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decree  was  made  by  consent  of  parties,  and  not  after  a 
regular  contestation  inter  partes. — Armstrong  r.  Cooper 
11  111.  540. 

2.  Fraud,  in  equity,  includes  all  willful  or  intentional 
acts,  omissions  and  concealments,  which  involve  a  breach 
of  either  legal  or  equitable  duty,  trust  or  confidence,  and 
are  injurious  to  another,  or  by  which  an  undue  or  un- 
conscientious advantage  over  another  is  obtained. — 2 
Pomeroy  Eq.  354,  §  873  ;  Kennedy  v.  Kennedy^  2  Ala. 
571. 

3.  Fraud  vitiates  the  most  solemn  proceedings,  even 
decrees  obtained  by  consent.  And  when  consent  to 
a  decree  is  obtained  by  fraud,  an  original  bill  is  the 
proper  way  to  reach  it.— Curry  v,  Peebles,  83  Ala.  225; 
Neivlin  v,  McAfee,  64  Ala.  357  ;  Eslava  v.  Eslava,  50  Ala. 
32;  Lee  v.  Lee,  55  Ala.  590;  Humphreys  v,  Burleson,  72 
Ala.  1.  Fraud  may  consist  of  misrepresentations  or 
concealment — suggestio  falsi  or  suppressio  veri,  or  both 
may  concur. 

4.  While  the  untrue  statement  must  be  believed  and 
acted  on,  it  need  not  be  the  sole  inducement ;  others 
may  concur  with  it  in  influencing  the  party. — 2  Pome- 
roy's  Eq.,  §  890,  p.  374.  And  where  statements  are 
made  of  facts,  and  especially  where  they  are  concerning 
matters  which  from  their  nature  or  situation  may  be 
assumed  to  be  within  the  knowledge  of  the  party 
making  them,  the  party  to  whom  made  has  a  right 
to  rely  on  them.  In  the  absence  of  any  knowledge  of 
his  own,  or  of  facts  which  should  arouse  suspicion  or 
cast  doubt  upon  the  truth  of  the  statements,  he  is  not 
bound  to  make  inquiries  and  examine  for  himself .  It  does 
not  under  any  circumstances  lie  in  the  mouth  of  the 
person  asserting  tire  facts  to  complain  because  the  other 
took  him  at  his  word. — 2  Pomeroy's  Eq.,  §  891,  pp.  375, 
376.  Positive  representation  of  a  fact  can  not  be  counter- 
acted by  the  implication  that  the  party  rnight  have  ascer- 
tained to  the  contrary ;  under  such  circumstances  he 
need  not  institute  an  independent  investigation. — 2 
Pomeroy's  Eq.,  §  895,  p.  381. 

5.  It  has  oftentimes  been  held  that  a  court  of  equity 
will  not  relieve  against  a  judgment  or  decree  of  another 
tribunal  except  for  fraud,  accident  Or  mistake,  unmixed 
with  fault  or  neglect  of  the  party  complaining,  and  that 
the  fraud  must  be  fraud  *'in  the  concoction  of  the  de- 
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cree."  These  principles  relate  to  cases  in  which  there  is 
SLreal  c&nte station  or  Utigation  in  the  first  instance.  Even 
in  such  cases,  a  defendant  who  has  no  intimation  of  the 
existence  of  a  defense,  and  who  believes  the  claim 
valid,  is  not  put  on  inquiry. — Freeman  on  Judgments,  § 
507.  When  a  party  by  the  misrepresentations,  by  the 
fraud  or  deception  of  his  adversary,  is  lured  into 
security,  or  is  induced  to  abstain  from  entering  into 
active  litigation,  there  is  no  real  contestation,  no  real 
hearing  and  adjudication,  and  the  judgment  and  decree 
is  not  what  on  its  face  it  purports  to  be,  the  determina- 
tion and  sentence  of  the  court  upon  the  merits  of  the 
controversy.  Under  these  circumstances  there  is  fraud 
**in  the  concoction  of  the  decree." — Humphreys  v.  Burle- 
son, 72  Ala.  1. 

6.  Where  a  decree  appears  on  its  face  to  have  been 
rendered  by  consent,  or  where  it  appears  aliunde  to  have 
been  rendered  without  any  actual  contestation,  but  by 
consent,  the  fraudulent  procurement  of  the  consent  of 
the  parties,  constitutes,  in  this  class  of  cases,  such  fraud 
in  the  procurement  of  the  decree  as  'will  authorize  a 
court  of  equity  to  set  it  aside. — 2  Daniel  Ch.  Pr.,  § 
1585  ;  Gifild  r.  Phillips,  44  Fed.  Rep.  451 ;  Moore  v,  Bar- 
clay, 23  Ala.  751,  793.  There  are  many  cases,  of  which 
r.  S,  V,  Throckmorton,  98  U.  S.  61,  is  one.  holding 
that  the  fraud  must  be  in  regard  to  some  matter  extrinsic 
of  and  collateral  to  the  thing  tried  by  the  first  court,  and 
not  a  fraud  relating  to  the  cause  of  action ;  but  in  all 
of  those  cases  there  had  been  a  real  litigated  case.  They 
were  not  cases  of  consent  decrees,  in  which  the  consent 
was  procured  by  fraudulent  misrepresentation.  This 
case  is  rather  ruled  by  -Humphreys  v.  Burleson,  72 
Ala.  1,  and  is  very  similar  in  some  of  its  features 
to  Guild  V.  Phillips,  44  Fed.  Rep.  401,  in  both  of  which 
cases  the  complainant  was  held  to  be  entitled  to  relief. 
This  case  is,  we  submit,  brought  directly  within 
Humphreys  v.  Burleson,  supra,  by  the  fact  of  the 
fidiciary  relationship  of  Pearson  to  the  trustee  and  the 
beneficiaries  of  the  trust. 

7.  A  man  is  not  bound  to  present  to  a  court  in  which 
a  judgment  was  rendered  a  fact  of  which  he  knew 
nothing,  and  of  which  he  had  no  cause  to  suspect  any- 
thing, and  to  which  he  was  in  no  manner  privy ;  and 
where  a  party  without  negligence  is  ignorant  of  facts 
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constituting  such  defense  at  the  time  of  the  rendition  of 
judgment,  equity  will  relieve  against  it. — Reed  v,  Har- 
ney, 23  Ark.  44;  Wales  v.  Bank,  Har.  (Mich.)  208; 
Memll  V.  Bank,  (Cal.)  29  Pac.  Rep.  242. 

E.  K.  Campbell,  contra, — 1.  Where  the  decree  ap- 
pealed from  does  not  show  a  ruling  on  the  ground  of 
demurrer  separately,  it  will  be  aflftrmed  if  any  one  of 
the  grounds  of  demurrer  is  good. — Goldsby  v.  Goldsby, 
67  Ala.  560. 

2.  A  decree  by  consent  or  otherwise,  is  conclusive  and 
a  bill  of  review  will  not  lie  against  it  unless  there  was 
fraud  in  obtaining  it. — Gifford  v^  Thorn,  9  N.  J.  Eq. 
702  ;  Thompson  v.  Maxwell,  95  U.  8.  391 ;  Throekmw*ton^ s 
Case.  98  U.S.  61. 

3 .  In  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill 
of  review,  all  of  the  proceedings  in  the  original  cause 
must  be  set  out. — Goldsby  v,  Goldsby,  67  Ala.  660 ; 
Brewer  v.  Bowman,  20  Amer.  Dec.  158,  note.  In  a  bill 
of  review,  or  a  bill  in  the  nature  of  a  bill  of  review,  for 
newly  discovered  evidence,  it  must  be  shown  that  the 
new  matter  could  not,  by  the  use  of  reasonable  diligence, 
have  been  known  to  complainants,  and  any  laches  or 
negligence  in  not  having  discovered  it  before  the  decree 
was  rendered,  is  fatal  to  relief. — Murrell  v.  Smith,  51  Ala. 
301 ;  Watts  v.  Burnett,  56  Ala.  340  ;  Peterson  v.  Bluntmi, 
76  Ala.  264;  Livingston  v.  Hubbs,  3  Johns.  Ch.  124; 
Wiser  v.  Bleachley,  2  Johns.  Ch.  488  ;  Brewer  v.  Bowman, 
20  Araer.  Dec.  158,  note. 

4.  Fraud  alone  will  not  give  title  to  relief.  Fraud 
and  injury  must  concur. — Overden  v.  Wiky,  30  Ala.  709  ; 
White  V,  Crow,  110  U,  S.  18.4  ;  Stalworth  v.  Blum,  50  Ala. 
46.  Fraud  is  a  conclusion  to  be  drawn  from  facts  and 
circumstances,  and  these  must  be  stated. — McHan  v. 
Ordway,  76  Ala.  347  ;  Flewellen  v.  Crane,  58  Ala.  627.  A 
demurrer  admits  the  facts  that  are  well  pleaded,  and 
does  not  admit  conclusions,  or  inferences  of  law  or  of 
facts. — Birviingham  W.  <fc  E.  Co,  v.  Elyton  L.  Co.,  93 
Ala.  549. 

5.  In  order  to  impeach  a  decree  for  fraud,  it  must  be 
shown  that  there  has  been  actual  positive  fraud  and 
contrivance  of  the  party  obtaining  it ;  that  there  was 
fraud  in  the  concoction  of  the  decree,  and  that  but  for 
the  fraud  there  would  be  no  decree. — Patch  v.   Ward^  3 
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Chancery  App. Gases  (Law Reports)  203  ;  Throckmorton's 
Case,  98  U.  S.  61 ;  Dringer  v.  Receiver,  42  N.  J.  Eq.  573 ; 
Strattonv,  Allen,  16  N.  J.  Eq.  229;  Stalworth  i\  Blum, 
50  Ala.  46  ;  Dotighty's  Case,  27  N.  J.  Eq.315,  320  ;  Greene 
V.  Ch-eene,  2  Gray  361 ;  2  Modern  Eq.  Practice  (Beach), 
§  884  ;  2  Story  Eq.  Juris.,  §  1575  ;  Cromelin  v.  McCauley, 
67  Ala.  542  ;  Kimberly  v.  Arms,  40  Fed.  Rep.  548,  557. 

BRICKELL,  C.J. — The  appeal  is  taken  from  a  de- 
cree of  the  city  court,  sitting  in  equity,  sustaining  a  de- 
murrer to  a  bill ;  the  demurrer  assigning  eleven  sepa- 
rate, distinct  causes.  The  decree  is  in  its  terms  general, 
that  the  demurrer  is  well  taken  and  is  sustained,  not  re- 
ferring to  either  or  any  of  the  causes  specially  assigned. 
It  is  insisted  by  the  appellants,  that  if  any  of  the  causes 
of  demurrer  were  illy  taken  or  assigned,  there  must  be 
a  reversal  of  the  decree,  though  there  were  other  causes 
well  taken,  and  which  ought  to  have  been  sustained. 
While  the  appellee  insists,  that  if  any  of  the  causes  were 
well  taken,  the  decree  must  be  referred  to  them,  and  re- 
ferring it  10  them,  an  affirmance  must  follow.  The  rule 
of  practice,  as  declared  by  the  more  recent  decisions,  is, 
that  on  an  appeal  from  a  decree  sustaining  or  overrul- 
ing a  demurrer  to  a  bill  in  equity,  the  decree  will  be  re- 
ferred to  the  causes  of  demurrer  which  will  support  it, 
and  not  to  others  which  would  render  it  eiToneous, 
working  a  reversal. — Steiner  v.  Parker,  108  Ala.  357; 
Tatum  V.  Tatum,  111  Ala.  341.  When,  as  in  the 
present  case,  the  decree  is  general,  not  specifjring  the 
causes  of  demurrer  sustained,  if  there  are  causes  which 
should  have  been  overruled,  without  a  violation  of  the 
maxim,  prevailing  in  appellate  courts,  that  all  reason- 
able intendments,  consistent  with  the  record,  must  be 
made  to  support  the  judgments  or  decrees  of  primary 
courts,  and  that  error  will  not  be  presumed,  but  must 
be  affirmatively  shown,  the  decree  must  be  referred  to 
the  cause  of  demurrer,  if  any,  which  are  all  taken,  and 
not  to  tlie  others  which  were  illy  taken.  Whatever 
may  have  been  said,  or  decided  in  S.  &  N.  A,  R,  R,  Co, 
V.  H.  A.ScB.  R.  R.  Co,,  104  Ala.  233,  to  the  contrary, 
must  not  be  regarded  as  authoritative. 

The  object  of  the  bill  is  to  impeach  a  final  decree  of 
the  city  court  rendered  at  a  former  term,  for  alleged 
fraud.     Such  a  bill  is  commonly  called  an  original  bill 
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in  the  nature  of  a  bill  of  review. — Ex  parte  Smithy  34 
Ala.  455;  Story  Eq.  PL,  §426;  2  Dan.  Ch.  PI.  &  Pr., 
1585.  The  material  causes  of  demurrer,  to  which  the 
argument  of  counsel  has  been  particularly  directed,  are 
addressed  to  the  sufficiency  of  the  allegations  of  fraud 
contained  in  the  bill ;  and  raise  the  further  inquiry, 
whether  these  allegations,  so  far  as  they  may  be  regarded 
as  admitted  by  demurrer,  disclose  such  fraud  as  will  au- 
thorize the  vacation  of  the  decree. 

With  regard  to  fraud,  it  is  the  settled  doctrine,  that 
whether  pleaded  in  law  or  in  equity  ;  whether  relied  on 
as  a  cause  of  action,  or  as  matter  of  defense,  the  facts 
supposed  to  constitute  it  must  be  stated.  Mere  general 
allegations  are  conclusions  of  law,  it  is  the  interest  of 
the  pleader  should  be  drawn,  and  are  not  admitted  by- 
demurrer.  There  must  be  a  positive  averment  of  facts 
from  which  the  court  can  see  clearly  that  fraud  has  in- 
tervened.—Story  Eq.  PL,  §§251,  639 ;  Fletvellenv.  Crane, 
58  Ala.  627  ;  Loucheimv,  First  National  Bank,  98  Ala.  521  ; 
Reynolds V,  Excelsior  Coal  Co.,  100  Ala.  296. 

An  elementary  principle  is,  that  fraud  is  not  to  be 
presumed,  when  parties  do  not  stand  in  fiduciary  rela- 
tions ;  and  will  not  be  imputed  when  the  facts  and  cir- 
cumstances from  which  it  is  supposed  to  arise  are  fairly, 
reasonably  consistent  with  honesty  of  intention. — 1  Story 
Eq.  Jur.,  §190;  1  Brick.  Dig.  662,  §323;  Thames  t*. 
Remhert,  63  Ala.  561;  Harrell  v,  Mitchell,  61  Ala.  270; 
Pollak  V.  Searcy,  84  Ala.  259.  By  this  is  not  intended 
that  fraud  may  not  be  proved  by  circumstances  ;  nor  that 
in  civil  cases,  the  evidence  must  be  so  clear  and  con- 
vincing as  to  exclude  all  reasonable  doubt  of  its  exist- 
ence. It  is  but  seldom  that  it  is  capable  of  direct,  pos- 
itive evidence ;  most  usually,  it  is  the  matter  of  infer- 
ence or  deduction  from  the  facts  or  circumstances  attend- 
ing the  particular  transaction,  or  which  spring  from,  or 
have  some  relation  to,  or  connection  with  it.  All  that 
is  intended,  is,  that  the  courts  will  not  strive  to  force 
the  conclusion  of  fraud ;  that  the  facts  and  circumstances 
relied  on  as  evidence,  must  naturally  and  logically  in- 
dicate its  existence.  If  they  are  of  doubtful  significance, 
as  reasonably  consistent  with  innocence  as  with  guilt, 
the  proof  of  fraud  is  wanting. — Life  Ins.  Co.  v.  Petway, 
24  Ala.  544  ;  CromeUn  v.  McCauley,  67  Ala.  542.  When 
the  facts  are  specially  pleaded ;  when  what  was  actually 
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done  is  stated  clearly  and  distinctly,  the  effect  is  a  ques- 
tion of  law  and  not  of  fact.  If  the  sufficiency  of  the 
facts  to  constitute  fraud  is  drawn  in  question  by  de- 
murrer, that  construction  of  them  must  prevail,  which 
would  be  given  to  them  as  matter  of  evidence. 

There  is  no  doubt  of  the  general  jurisdiction  of  a  court 
of  equity  to  grant  relief  against  fraud ;  to  vacate  all 
deeds,  contracts  or  other  instruments  obtained  by  fraud- 
ulent practices ;  or  to  undo  any  and  all  transactions 
hurtful  to  the  party  complaining,  which  are  infected 
by  fraud.  The  jurisdiction  extends  to  the  vacation  of 
the  judgments  or  decrees  of  courts  which  have  been  pro- 
cured by  fraud.  But  the  final  judgment  or  decree  of  a 
court  of  competent  jurisdiction,  is  impeachable  only  for 
actual  fraud  in  its  procurement.  In  Patch  v.  Ward,  L. 
R.  3  Ch.  App.  205,  it  was  said  by  Lord  Cairns  :  '*Now, 
it  is  necessary  to  bear  in  mind  what  is  meant,  and 
what  must  be  meant  by  fraud,  when  it  is  said  that 
you  may  impeach  a  decree  signed  and  enrolled  on  the 
ground  of  fraud.  The  principle  on  which  a  decree  may 
be  thus  impeached  is  expressed  in  the  case  which  is  gen- 
erally referred  to  on  this  subject,  The  Duchess  of  King- 
sUm's  Case,  where  the  judges  being  consulted  by  the 
House  of  Lords,  replied  to  one  of  the  questions,  'Fraud 
is  an  extrinsic  collateral  act,  which  vitiates  the  most  sol- 
emn proceedings  of  courts  of  justice.  Lord  Coke  says 
it  avoids  all  judicial  acts,  ecclesiastical  or  temporal.' 
The  fraud  there  spoken  of  must  clearly,  as  it  seems  to 
me,  be  actual  fraud,  such  that  there  is  on  the  part  of  the 
person  chargeable  with  it  the  malus  animus,  the  mala 
mens  putting  itself  in  motion  and  acting  in  order  to  take 
an  undue  advantage  of  some  other  person  for  the  pur- 
pose of  actually  and  knowingly  defrauding  him."  And 
further  it  was  said  :  '*I  apprehend  the  fraud,  therefore, 
must  be  fraud  which  you  can  explain  and  define  upon 
the  face  of  a  decree,  and  that  mere  irregularity, 
or  the  insisting  upon  rights  which,  upon  a  due  in- 
vestigation of  those  rights,  might  be  found  to  be  over- 
stated, or  overestimated,  is  not  the  kind  of  fraud 
which  will  authorize  the  court  to  set  aside  a  solemn 
decision  which  has  assumed  the  form  of  a  decree 
signed  and*  enrolled."  In  Ward  v.  Toivn  of  South- 
field,  102  N.  Y.  103,  it  was  said  by  Earl,  J.  :  ''It  is  not 
suflBcient  merely  to  raise  a  suspicion  or  to  show  what  is 
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sometimes  called  constructive  fraud,  but  there  must  be 
a  false  and  fraudulent  representation,  or  a  fraudulent 
affirmative  act ;  or  a  fraudulent  concealment  of  a  fact, 
for  the  purpose  of  obtaining  an  undue  and  an  unjust  ad- 
vantage of  the  other  party  and  procuring  an  unjust  and 
unconscionable  judgment.  It  is  not  practicable  nor  pos- 
sible to  formulate  a  rule  on  this  subject  which  will  be 
sufficient  to  solve  all  cases  ;  but  where  fraudulent  con- 
cealment of  a  fact  is  relied  upon  for  the  purpose  of  ina- 
peaching  and  setting  aside  a  judgment  regularly 
obtained,  it  must  be  an  intentional  concealment  of  a 
a  material  and  controlling  fact,  for  the  purpose  of  mis- 
leading and  taking  an  undue  advantage  of  the  opposite 
party."  The  books  abound  with  cases  enunciating  and 
illustrating  this  doctrine. — IL  S.ik  Throckmorion,  98  U.S. 
61 ;  Randall  v,  Payne,  ITenn.  Ch.  143  ;  Gifford  v.  Thorn, 
9  N.  J.  Eq.  702  ;  JDringer  v.  Receiver,  42  N.  J.  Eq.  573  ; 
Watts  V.  Frazer,  80  Ala.  188  ;  Adler  v.  Van  Kirk  Land  and 
ConMrudion  Co,,  ante,  p.  551. 

The  allegations  of  the  bill  have  been  carefully  scru- 
tinized, and  subjecting  them  to  the  tests  of  the  general 
principles  to  which  we  have  referred,  we  cahnot  reach 
the  conclusion  that  they  make  a  case  of  fraud  practiced 
to  the  injury  of  the  complainants ;  and  certainly  not, 
that  they  can  be  accepted  as  disclosing  actual  fraud  in 
the  procurement,  or,  as  is  often  expressed,  "the  concoc- 
tion'* of  the  decree,  justifying  its  vacation.  There  is  no 
room  for  the  suggestion  that  there  was  any  relation  of 
trust  and  confidence  existing  between  the  parties,  nor 
that  the  defendant  had  or  exercised  any  influence  over 
the  complainant  conducting  the  negotiations,  resulting 
in  the  agreement  for  the  decree.  The  defendant  was  the 
known  counsel  of  the  trustee  in  the  litigation  pending, 
when  the  negotiations  occurred, asserting  rights  and  inter- 
ests adverse  to  the  rights  and  interests  asserted  by  the 
complainants  ;  he  was  under  no  professional  duty  tothem  ; 
his  relation  to  them  was  adversary  rather  than  confiden- 
tial. As  is  a  just  inference  from  the  allegations  of  the 
bill,  the  complainant  conducting  the  negotiations,  would 
not  enter  upon  them  without  the  presence  of  his  counsel, 
and  this  must  have  been  for  the  purposes  of  assistance  and 
advice.  When  transactions  are  had  between  persons 
standing  in  strictly  confidential  relations,  as  that  of  trus- 
tee and  ceatui  que  trust,  from  which  the  trustee  derives  ben- 
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efit  and  the  cestui  que  trust  sustains  detriment,  if  the  cestui 
que  trust  has  the  presence  and  assistance  of  counsel  of  his 
own  selection,  it  goes  far  to  remove  the  presumption 
that  he  acted  under  the  influence  of  the  relation.  If  no 
such  relation  exists,  the  presence  and  assistance  of  such 
counsel  is  a  significant  fact  that  the  parties  are  dealing 
"at  arm's  length/'  The  readiness  with  which  the  com- 
plainant, conducting  the  negotiations,  suggested  the 
statute  of  limitations  as  a  possible  or  probable  bar  to  the 
demand  of  the  defendant,  indicates  clearly  the  animus  in 
which  he  was  dealing.  Such  a  suggestion  may  proceed 
and  may  be  expected  from  the  wary  and  vigilant  deal- 
ing with  an  adversary  in  interest ;  it  is  not  to  be  expect- 
ed from  one  reposing  trust  and  confidence,  and  subject 
to  the  influence  they  generate. 

The  alleged  fraud  consists  wholly  in  the  falsity  of 
statements  attributed  to  the  defendant,  made  during  the 
negotiations  to  which  we  have  referred.  These  state- 
ments must  be  interpreted,  and  their  real  character  de- 
termined by  the  light  of  the  circumstances  attending 
them ;  from  these  circumstances  they  derive  their  true 
complexion,  and  from  them  they  may  not  be  disconnect- 
ed, and  a  force  and  efi^ect  given  them,  which  it  may  be, 
could  properly  be  ascribed,  if  they  had  been  made  under 
variant  circumstances  and  conditions.  The  purpose  of 
the  negotiations  was  not  the  ascertainment  of  the  amount 
of  the  demand  of  the  defendant,  with  a  view  to  its  pay- 
ment or  adjustment  as  ascertained.  The  city  court  was 
Bitting,  and  according  to  the  usual  course  of  procedure 
in  a  court  of  equity,  the  amount  could  have  been  readily 
ascertained,  and  if  the  parties  had  not  agreed,  it  would 
doubtless  have  been  so  ascertained.  This  procedure, 
with  the  contestation  it  would  probably  involve,  was  the 
hindrance  to  the  rendition  of  a  final  decree,  quieting  the 
litigation  in  the  pending  suit,  the  complainants  were 
seeking  to  expedite .  With  a  view  to  obtaining  an  ad- 
justment of  the  demand  of  the  defendant,  rather  in  the 
nature  of  a  compromise,  they  drew  him  into  the  nego- 
tiations. It  was  not  accuracy  or  precision  of  statement 
as  to  the  amount  of  his  demand,  they  exacted  or  expect- 
ed from  the  defendant,  and  his  statements  in  this  regard 
must  not  be  so  construed  and  considered.  It  is  not  to 
be  doubted  from  the  allegations  of  the  bill,  that  they 
were  not  when  made,  accepted  or  construed  by  the  corn- 
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plainant  conducting  the  negotiations,  as  intended  to  be 
accurate  or  precise.  What  is  conclusive  of  the  real  char- 
acter of  the  negotiations,  of  the  intent  of  the  parties,  is 
the  fact  that  when  they  were  concluded  and  the  amount 
to  be  decreed  the  defendant  had  been  agreed  upon,  the 
complainant  conducting  them  appeared  before  the  regis- 
ter, and  testified  that  the  amount  agreed  upon  was  due 
the  defendant.  The  testimony  was  not  and  could  not 
have  been  pro  forma,  a  mere  matter  of  form,  as 
is  now  alleged  in  the  bill.  Parties  may  not  relieve  them- 
selves from  the  obligation,  or  from  the  legal  operation 
of  oaths,  or  of  testimony,  by  averring  the  one  was 
taken,  or  the  other  given,  as  matter  of  form.  The  tes- 
timony was  in  all  its  parts  true,  when  referred,  as  it 
must  be,  to  the  agreement  of  the  parties,  and  indicates 
clearly,  that  the  purpose  of  the  negotiations  and  the  con- 
clusion of  them,  was  an  agreement,  in  the  nature  of  a 
compromise,  avoiding  a  contestation  of  the  demands  of 
the  defendant,  and  the  risks  that  more  might  be  decreed 
him  than  he  was  willing  to  accept  without  resorting  to 
this  judicial  ascertainment.  It  must  be  conceded,  that 
it  is  now  made  to  appear  by  the  allegations  of  the  bill, 
that  in  the  course  of  the  negotiations  the  defendant  over- 
estimated or  overstated  the  amount  to  which  he  was  en- 
titled because  of  many  of  the  past  services  he  had  ren- 
dered the  trustee,  (by  which  is  meant  other  services  than 
such  as  were  rendered  in  the  pending  litigation) ,  and 
misstated  the  payments  which  had  been  made  him ;  it 
must  be  born  in  mind  that  the  statements  were  in  them- 
selves general  and  indefinite,  and  that  no  degree  of  ex- 
plicitness  was  demanded  of  him.  If  the  allegations  of 
the  bill  do  not  exclude  the  hypothesis,  they  can  not  be 
accepted  as  afiirming  it,  that  the  overestimate  or  over- 
statement was  intentional,  with  a  view  to  deceive,  lur- 
ing the  complainants  into  the  agreement  for  the  rendi- 
tion of  the  decree.  If  the  circumstances  were  ambiguous, 
this  is  the  harshest  construction  of  which  they  would  be 
susceptible,  and  a  construction,  the  wisdom  and  charity 
of  the  law  does  not  favor. 

We  need  not  prolong  the  discussion  of  the  allegations 
of  the  bill.  Unless  fraud  is  presumed  when  all  that  is 
alleged  is  reasonably  consistent  with  fairness  of  intent, 
all  that  can  be  said  is,  that  under  circumstances  not  de- 
manding, and  when  from  him  precision  or  accuracy  of 
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statement  as  to  the  amount  of  his  demand  was  not  ex- 
pected, defendant  may  have  overestimated  or  overstated 
it.  Such  overestimate  under  the  circumstances  is  not 
fraud — certainly  is  not  of  itself  evidence  of  the  mains 
animus,  the  m^la  mens^  the  element  of  actual  fraud, 
which  vitiates  a  decree  or  judgment. 

A  bill  of  this  character  may  be  tiled  without  leave  of 
the  court.— 2  Dan.  Ch.  PL  &  Pr.,  1584.  The  bill  must 
state  the  decree  and  proceedings  which  led  to  it,  with 
the  circumstances  of  fraud  on  which  it  is  impeached. — 
lb,  1585.  We  are  inclined  to  the  opinion  that  the  alle- 
gations of  the  bill  in  this  respect  are  suflScient.  The 
first  and  second  causes  of  demurrer  were  of  consequence 
not  well  taken.  If  the  bill  was  filed  for  relief  because 
of  newly  discovered  evidence,  it  may  be,  the  third  cause 
of  demurrer  would  be  well  assigned ;  but  as  the  bill  is 
not  of  that  character  we  need  not  decide  that  question. 
Nor  need  we  consider  the  sufficiency  of  the  eighth, 
ninth,  tenth  and  eleventh  causes  of  demurrer ;  they  are 
not  material  in  the  view  we  have  taken  of  the  case.  The 
fourth,  fifth,  sixth  and  seventh  causes  of  demurrer,  di- 
rected to  the  sufficiency  of  the  allegations  of  fraud  con- 
tained in  the  bill,  were  well  taken.  Referring  the  de- 
cree to  these  causes,  it  follows  that  it  must  be  affirmed. 

AflSrmed. 


Henderson  et  al.  v.  Ferryman  et  aL 

Bill    in   Equity    by  Creditors    to   set    aside   a   Fraudulent 

Conveyance . 

1.  Conveyance  by  debtor  in  payment  of  debt;  reservation  of  benefit; 
evidence. — A  sale  by  an  insolvent  debtor  of  property  in  payment  of 
his  debts  can  not  be  sustained  if  there  is  a  reservation  of  a  benefit  to 
him ;  but  the  fact  that  the  sale  was  made  in  part  to  pay  a  bona  fide  debt 
due  from  the  insolvent  debtor  to  his  father,  who  was  shown  to  be  a  man 
of  fortune  and  liberal  with  his  sons,  and  who,  several  months  after 
the  sale,  organized  a  corporation  and  employed  the  debtor,  his  son,  as 
its  secretary  and  treasurer  at  a  moderate  salary,  does  not  warrant  the 
inference  of  a  reservation  of  benefit  to  the  debtor  in  the  sale. 

2.  Same;  intent  to  defraud;  legal  effect, — A  sale  by  an  insolvent 
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debtor  to  a  portion  of  his  creditors  of  property  materially  greater  in 
value  than  the  amount  of  their  debts  is  void  as  to  the  others ;  but  the 
fact  that  the  purchasing  creditoi*s  took  the  property  at  a  valuation 
materially  gi-eater  than  the  amount  of  their  debts,  when  as  a  matter  of 
fact  its  value  was  not  greater,  does  not  invalidate  the  sale ;  since  what 
ever  may  have  been  the  intention  of  the  parties,  the  legal  effect  of 
the  transaction  was  such  as  the  law  permitted,  whereby  no  legal 
injury  resulted  to  the  other  creditors. 

3.  Sale  of  partnership  proj>erty  in  payment  of  debt  of  individual 
partner;  validity  as  to  partnership  creditors. — ^A  sale  of  partnership 
propei*ty  in  payment  of  an  individual  debt  of  one  of  the  partners  is 
void  as  to  the  creditors  of  the  partnership. 

4.  Presumption  of  partnership ;  use  of  words  **<fc  Co." — ^The  use  of 
the  words  *'&0o."  after  the  name  of  an  individual  raises  the  pre- 
sumption of  a  partnership,  which,  unless  rebutted  by  evidence,  is 
conclusive. 

5.  Same ;  same ;  case  at  bar. — On  a  bill  by  creditors  of  P.  A  Co.  to 
set  aside  a  conveyance  in  the  firm  name  as  fraudulent,  the  following 
facts  appeared :  P.,  of  the  firm,  testified  that  he  was  doing  business  as 
*' P.  AOo.,"  and  that  he  had  no  partner.  His  testimony  on  other 
matters  was  evasive,  self-contradictory  and  in  conflict  with  many 
witnesses.  Two  disinterested  witnesses  testified  that  he  told  them 
that  his  brother  and  father  were  his  partners.  The  bi*other  had  been 
in  the  same  business  in  partnership  with  one  T.,  and  on  closing  that 
business  the  stock  was  put  into  P. 's  store,  and  both  T.  and  the  brother 
entered  that  store.  P.  testified  that  his  brother  wiii.s  a  clerk,  though 
T.  was  for  a  time  a  partner.  T.'s  share  in  the  business  was  one-third. 
No  agreement  for  salary  was  made  with  the  brother,  and  no  salary 
charged  on  the  books,  though  he  was  charged  with  travelling  ex- 
penses, and  other  clerks  were  charged  with  salary ;  his  account  being 
open  in  the  same  manner  as  P.'s.  The  brother,  who  was  easily  ac- 
cessible, was  not  called,  though  P.  was  advised  of  the  importance  of 
the  issue.  Held:  That  a  decree  holding  that  P.  had  no  partner,  and 
that  a  transfer  of  property  for  his  individual  debt  was,  therefore,  not 
in  fraud  of  creditors  of  the  business,  should  be  set  aside  as  against  the 
weight  of  the  evidence. 

Appeal  from  the  Chancery  Court  of  Jefiferson. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  bill  in  this  case  was  filed  by  the  appellants,  as 
creditors  of  W.  E.  Ferryman  &  Co.,  against  the  appel- 
lees ;  and  sought  to  set  aside  as  fraudulent  and  void  a 
conveyance  by  said  firm  of  certain  property.  The  facts 
of  the  case  are  sufficiently  stated  in  the  opinion. 

Upon  the  final  submission  of  the  cause,  on  the  plead- 
ings and  proof,  the  chancellor  decreed  that  the  com- 
plainants were  not  entitled  to  the  relief  prayed  for,  and 
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ordered  the  bill  dismissed.  From  this  decree  the  pres- 
ent appeal  is  prosecuted,  and  the  rendition  thereof  is 
assigned  as  error. 

Cabaniss  &  Wbakley,  for  appellants. — 1.  The  de- 
cree for  the  complainants  should  have  been  rendered 
up)on  the  ground  that  the  firm  assets  were  employed  to 
pay  an  alleged  liability  of  W.  E.  Ferryman,  thereby  de- 
feating those  creditors  whose  goods  had  gone  into  the 
business.  Further,  the  consideration  attempted  to  be 
proved  in  support  of  the  deed  is  not  the  payment  of 
money  to  the  grantor,  but  the  extinguishment  of  an  in- 
debtedness owing  by  him  to  the  grantee,  and  to  his  wife, 
the  daughter  of  the  grantor.  The  sufficiency  of  the 
proof  of  a  consideration  must  depend  on  the  relations 
existing  between  the  parties,  the  circumstances  sur- 
rounding them  when  the  transaction  is  entered  into,  and 
their  subsequent  conduct  in  reference  to  it.  Clearer  and 
more  convincing  proof  will  be  required  if  there  are  cir- 
cumstances calculated  to  excite  a  just  suspicion  of  the 
fairness  of  the  transaction.  Transactions  between 
parent  and  child  are  jealously  watched  in  a  court  of 
equity,  even  when  the  controversy  arises  between  them, 
and  are  sustained  only  when  shown  to  be  free  from 
the  taint  of  the  influence  of  the  relation.  When  it 
exists,  and  the  rights  of  creditors  are  involved,  clearer, 
fuller  proof  mut  be  given  of  an  adequate  and  valuable 
consideration  and  of  the  good  faith  of  the  grantee  or 
vendee,  than  would  be  required  of  a  stranger. — Hubbard 
V.  Allen,  59  Ala.  283. 

2.  The  testimony  fails  to  satisfactorily  establish  the 
alleged  indebtedness  from  W.  E.  Ferryman  to  his  father. 
Younger  v.  Masseiff  17  S.  E.  Rep.  711 ;  Lowry  v.  Pinson, 
2  Bailey  328 ;  Post  v,  Stiger,  29  N.  J.  Eq.  554. 

3.  The  proof  shows  without  dispute  that  the  vendees 
agreed  to  accept  the  goods  at  cost  price  and  the  notes 
and  accounts  at  their  face  value.  So  that  when  goods 
and  notes  and  accounts  aggregating,  at  the  agreed  price, 
the  sum  of  $13,090  had  been  inventoried,  the  parties 
should  have  stopped.  After  the  indebtedness  had  been 
satisfied  by  a  sufficient  amount  of  goods,  according  to 
the  price  agreed  on,  there  was  no  consideration  to  sup- 
port any  additional  quantity  and  the  willful  taking  of 
an  excess  invalidated  the  whole  transaction ,     This  haa 
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been  twice  solemnly  decided  by  this  court,  in  a  case 
wherein  the  excess  was  very  small,  from  $40  to  $200. 
It  made  no  difference  that  tlie  excess,  added  to  what  was 
taken  as  payment,  did  not  exceed  the  debt.  The  parties 
could  agree  on  whatever  they  saw  fit,  to  pay  the  debt, 
and  when  that  was  done,  further  acceptance  of  property 
from  the  insolvent  debtor  was  fraudulent,  defeating  the 
whole  transaction. — Rodenberg  v.  H.  B.  Claflin  Co.,  104 
Ala.  560 ;  Clajiin  Co.  v.  Rodenberg,  101  Ala.  213. 

William  C.  Ward,  contra. — 1.  The  proof  in  this 
case  abundantly  shows  that  William  E.  Ferryman  held 
the  bonds  and  stocks  of  M.  D.  Ferryman  as  a  bailee,  and 
that  he  converted  these  bonds  and  stocks  without  the 
knowledge  of  M.  D.  Ferryman  and  without  his  subse- 
quent assent.  The  fund  arising  from  this  conversion 
made  at  different  times  was  mingled  with  his  other  funds 
or  employed  in  the  purchase  and  re-purchase  of  goods 
at  various  times,  and  that  was  substantially  all  the  capital 
he  had  in  his  business.  This  gave  M.  D.  Ferryman  the 
right  to  the  property  delivered  to  him. — Standish  v. 
Babcock,  52  N.  J.  Eq.  628 ;  Myers  v.  Board  of  Edmaiwn, 
37  Amer.  St.  Rep.  263  ;  McLeod  v.  Evan»,  66  Wis.  401, 
57  Amer.  Rep.  287 ;  Nat.  Bank  v.  Ins.  Co.,  104  U.  S.  54; 
Smith  V.  Parker,  49  N.  J.  Eq.  420;  Newtan  v.  Porter,  5 
N.  J. Law  428;  Latvrence  v.  Bank,  3  Robertson  148;  2 
Fom.  Eq.  Jur.,  628. 

2.  The  fact  that  it  was  a  sale  by  son  to  father  is  not 
of  much  weight.  "Relationship  between  vendor  and 
vendee  is  not  of  itself  indicative  of  fraud,  and  no  clearer 
proof  of  bona  fides  of  the  parties  is  required  than  in  other 
cases." — Teague  v.  Lindsey,  106  Ala.  266. 

McCLELLAN,  J.— This  is  a  creditors'  bill,  filed  by 
Henderson  and  others,  in  behalf  of  themselves  and  other 
creditors  of  W.  E.  Ferryman  &  Co.,  against  M.  D. 
Ferryman,  W.  E.  Ferryman,  W.  E.  Ferryman  &  Co. 
and  the  Alabama  National  Bank,  to  set  aside  as  fraudu- 
lent a  sale  and  transfer  of  certain  personal  property, 
consisting  chiefly  of  a  stock  of  merchandise  and  choses 
in  action  made  by  W.  E.  Ferryman  &  Co.  to  M.  D. 
Ferryman  and  said  bank,  in  alleged  payment  of  debts 
alleged  to  be  owing  to  said  parties.  The  bill  attacks 
this  transaction  upon  the  following  grounds  :     1st.  That 

Vol.  114. 


Digitized  by  VjOOQ IC 


1896]  OF  ALABAMA-  631 

[Henderson  et  al.  v.  Ferryman  et  aZ.] 

said  debts,  and  particularly  that  claimed  to  be  due  M. 

D.  Ferryman,  were  simulated.  2d.  That  the  sale  and 
transfer  were  in  secret  trust  for  the  seller  or  sellers,  W. 

E.  Ferryman  or  W.  E.  Ferryman  &  Co.  3d.  That  in 
and  by  the  sale  a  benefit  was  reserved  to  the  seller. 
4th.  That  the  property  sold  and  transferred  in  alleged 
payment  of  said  debts  was  of  materially  greater  value 
than  the  amount  of  said  debts;  and  5th.  That  W.  E. 
Ferryman  &  Co.  was  a  partnership  composed  of  W.  E. 
Ferryman  and  some  other  person  or  persons,  that  com- 
plainants were  creditors  of  said  partnership,  and  as  such 
entitled  to  payment  out  of  its  assets  in  preference  to  in- 
dividual creditors  of  W.  E.  Ferryman,  and  that  the  debt 
of  M.  D.  Ferryman  was  an  individual  liability  of  W.  E. 
Ferryman,  so  that  the  transfer  of  partnership  efi'ects  in 
payment  of  it  was  inoperative  and  void  as  against  the 
partnership  creditors.  The  answers  denied  all  the  ma- 
terial averments  of  the  bill,  and  stated  witli  adequate 
precision  the  facts  in  respect  of  the  debts  of  M.  D.  Ferry- 
man and  the  bank,  showing  how  and  when  they  accrued 
or  were  incurred,  their  considerations,  Ac,  &c. ;  that 
the  property  taken  in  payment  of  them  was  not  of 
greater  value  than  the  amount  of  the  debts  ;  that  "W. 
E.  Ferryman  &  Co."  was  the  firm  or  business  name 
under  which  W.  E.  Ferryman  alone  carried  on  business  ; 
that  he  had  no  partner  or  partners  ;  that  the  sale  was 
made  in  good  faith  to  pay  real  debts,  and  involved  no 
secret  trust  or  benefit  reserved  to  the  seller,  &c.,  &c. 

We  have  no  difficulty  on  the  evidence  in  reaching  the 
conclusion  that  the  debts  of  M.  D.  Ferryman  and  the 
bank  were  real  and  just  in  the  amounts  claimed,  and 
purporting  to  have  been  paid  by  the  sale  and  transfer  of 
the  property.  The  testimony  of  M.  D.  Ferryman  and 
the  officers  of  the  bank  is  circumstantial,  direct  and 
positive  to  the  establishment  of  their  respective  claims 
item  by  item,  and  they  are  corroborated  by  the  testi- 
mony of  W.E.  Ferryman;  and  while  much  might  be 
said  against  the  credibility  of  the  last  named  witness, 
that  of  M.  D.  Ferryman  and  the  bank  people  is  in  no 
degree  impeached  or  brought  into  serious  question. 

There  is  scarcely  more  difficulty  in  finding  that  the 
sale  involved  no  secret  trust  in  favor  of,  or  reservation 
of  benefit  by  the  seller  or  sellers.  The  parties  all  dis- 
claim it  and  deny  it,  swearing  that  nothing  was  involved 
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in  the  transaction  except  what  appears  upon  the  face  of 
it — the  sale  and  transfer  of  the  property  in  absolute  pay- 
ment of  honest  debts — and  that  it  was  unaccompanied 
by  any  arrangement  or  understanding  looking  to  the 
future  well-being  of  W.  E.  Ferryman.  On  this  state  of 
evidence,  or  against  it,  the  inference  sought  to  be  drawn 
from  the  mere  facts  that  W.  E.  Ferryman  continued  to 
live  with  M.  D.  Ferryman,  his  father,  after  the  sale,  as 
he  had  done  before,  and  that  M.  D.  Ferryman,  who  was 
a  man  of  fortune,  and  who,  the  whole  evidence  shows, 
had  always  been  liberal  to  his  sons,  organized  a  corpora- 
tion several  months  after  the  sale  and  employed  W.  E. 
Ferryman  as  its  secretary  and  treasurer  at  a  very  mod- 
erate salary,  that  all  this  was  in  consonance  with  an 
understanding  constituting  a  part  of  the  sale  and  trans- 
fer, is  violent  and  unreasonable.  Nothing  was  more 
natural  and  more  probable  than  that  such  a  man  as  M. 
D.  Ferryman  appears  from  the  whole  tenor  of  the  evi- 
dence to  have  been,  should  have  made  this  or  some  like 
provision  for  putting  his  son  again  in  the  way  of  earn- 
ing a  livelihood,  without  the  least  extraneous  constraint 
thereto ;  and  we  are  utterly  unable  to  conclude  that 
what  he  thus  did  was  done  in  consequence  of  an  agree- 
ment or  understanding  so  to  do,  entered  into  or  had  as  a 
part  of  the  transaction  whereby  the  property  of  W.  E. 
Ferryman,  or  *'W.  E.  Ferryman  &  Co.''  was  transferred 
to  him  in  payment  of  his  debt. 

A  more  serious  question  arises  when  we  come  to  con- 
sider whether  the  property  transferred  exceeded  in 
value  the  aggregate  of  the  debts  purporting  to  be  paid 
by  the  transfer.  M.  D.  Ferryman's  debt  was  $10,470, 
and  that  of  the  bank  was  $2,620,  the  aggregate  being 
$13,090.  The  answers  deny  the  averments  of  the  bill 
that  the  property  was  of  materially  greater  value  than 
this  aggregate,  and  allege,  to  the  contrary,  that  the 
goods,  &c.,  turned  over  to  M.  D.  Ferryman  and  the 
bank  ''were  not  worth  as  much  as  they  gave  for  them, 
and  did  not  sell  for  enough  to  pay  their  respective 
demands."  And  the  evidence  supports  these  state- 
ments. But  there  was  evidence  going  to  show  that  the 
merchandise  was  to  be  taken  at  a  certain  per  cent  off  of 
cost  price  and  that  the  choses  in  action  were  to  be  taken 
at  their  face  values ;  and  the  schedules  of  goods  and 
choses  in  action,  attached  to  the  bill  of  sale,  set  forth 
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property  item  by  item,  and  opposite  each  item  is  the 
valuation  put  upon  it  according  to  what  was  said  in 
the  negotiation  as  to  the  prices  or  values  at  whi(5h 
the  goods  and  choses  in  action  were  to  be  taken. 
And  the  aggregate  of  these  prices  and  values  is 
about  $1,200  in  excess  of  the  combined  debts  of  M.  D. 
Perryman  and  the  bank.  M.  D.  Perryman  undertakes 
to  account  for  this  discrepancy  by  s\V'earing  that  his  son 
owed  him  $1,200  or  $1,500  which  was  not  included  in 
the  $10,470  named  in  the  bill  of  sale  as  his  debt.  But 
he  had  previously  sworn  that  all  his  son's  indebtedness 
to  him  was  included  in  the  amount  set  down  in  the  bill 
of  sale.  Another  attempted  explanation  is  rested  on 
the  facts  that  the  stock  of  goods  transferred  was  in  a 
rented  house,  that  the  rent  for  a  month  or  so  was  in 
arrears  and  constituted  a  lien  on  the  goods,  that  it  was 
contemplated  to  continue  the.  use  of  the  house  in  dis- 
posing of  the  merchandise,  so  that  additional  rent 
would  have  to  be  paid,  and  that  there  would  be  other 
expenses  actending  the  disposition  of  the  property  by 
the  vendees, , and  therefore — to  pay  the  rents  accrued, 
and  the  rent  and  other  expenses  to  be  incurred — a 
larger  amount  of  property  was  included  in  the  sale 
than  was  necessary  to  pay  the  debts  themselves.  If  the 
validity  of  the  sale  depended  upon  these  supposed  justi- 
fications of  the  discrepancy,  it  could  not  be  allowed  to 
stand.  In  the  first  place,  nothing  is  clearer  on  the 
whole  evidence  than  that  W.  E.  Perryman  did  not  owe 
his  father  this  additional  twelve  or  fifteen  hundred  dol- 
lars ;  and  if  he  ever  did  owe  it,  he  owes  it  yet ;  it  was 
not  paid  by  the  sale  in  question.  And  as  to  the  rent 
and  other  expenses  incident,  in  the  alleged  contempla- 
tion of  the  parties,  to  a  disposition  of  the  property  of 
the  vendees,  it  would  suffice  to  say  that  all  that  is  ac- 
commodated and  allowed  for  in  the  reduced  valuation 
of  the  goods ;  their  sale  in  such  a  way  as  to  incur  such 
expenses  would  be  at  retail  and  retail  prices — much  in 
excess  of  the  prices  at  which  they  went  in  bulk  to  M. 
D.  Perryman  and  the  bank.  And  as  to  the  accrued  rent : 
its  amount  is  wholly  insufficient  to  make  up  the  discrep- 
ancy. And,  moreover,  it  is  clear  from  the  bill  of  sale 
itself,  as  well  as  upon  the  whole  evidence,  that  the  sale 
was  made  in  payment  of  the  debts  alone,  and  not  to  pay 
rents  and  other  expenses,  accrued  or  to  accrue. 
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But  we  do  not  think  the  validity  of  the  transaction 
depends  upon  the  sufficiency  of  these  attempted  explana- 
tions of  the  fact  that  the  property  as  valued  in  the 
schedules  exceeded  the  debts.  It  is  true  that  in  the 
negotiation  which  led  up  to  the  sale,  it  was  understood 
that  the  goods  were  to  be  taken  at  first  cost  with  ex- 
penses of  delivery  in  Birmingham  added.  The  schedule 
of  the  goods  attached  to  the  bill  of  sale  sets  forth,  a-s 
we  have  seen,  this  invoice  cost  against  the  several  items 
as  to  the  value  at  which  they  are  taken  in  payment  of 
the  debts.  And  it  is  true  the  aggregate  of  these  values, 
together  with  the  aggregate  of  face  values  of  the  choses 
in  action,  is  greater  than  the  aggregate  of  the  debts  in 
payment  of  which  the  sale  was  made.  But  it  is  equally 
true  that  by  the  terms  of  the  bill  of  sale,  M.  D.  Perry- 
man  and  the  bank  took  the  property  named  in  the 
schedules  in  payment  of  their  debts,  no  reference  being 
made  to  the  valuation  of  the  items,  and  that  the  prop- 
erty thus  taken,  however  it  may  have  been  valued  in 
the  negotiation  and  whatever  the  valuation  stated  in  the 
schedules,  was  in  point  of  fact  not  of  a  value  greater 
than  the  amount  of  the  debts.  In  other  words,  the 
purchasers  got  the  property  they  bargain.ed  for  and  they 
paid  an  adequate  consideration  for  it ;  and  they  got  no 
more  than  they  were  entitled  to  take  in  satisfaction  of 
the  debts.  And  in  the  aspect  most  favorable  to  them, 
the  most  that  can  be  said  is,  that  they  mistakenly  sup- 
posed that  they  were  receiving  more  than  enough  to 
satisfy  their  demands,  and  consequently  more  than  they 
were  entitled  to  receive.  Granting  this  to  be  true,  what 
is  its  effect  upon  the  transaction?  Certainly  it  is  not  an 
actual  fraud  upon  other  creditors,  since  they  were  en- 
titled to  take  property  of  a  value  equal  to  their  debts, 
and  in  point  of  fact  took  no  more.  Other  creditors  sus- 
tained no  actual  legal  injury.  The  debtors'  property 
went  to  pay  as  much  of  bona  fide  indebtedness  as  its 
real  value  admitted  of ;  and  when  this  is  the  case  other 
creditors  have  no  just  grounds  of  complaint.  But,  it 
may  be  said,  the  preferred  creditors  were  trying  to  get, 
and  thought  they  were  getting,  more  of  the  debtors' 
property  than  they  were  entitled  to  receive,  and  their 
purpose  and  intent  must,  therefore,  have  been  to  unlaw- 
fully hijider  and  delay,  and  to  defraud  other  creditors. 
This  may  be  conceded;  but  as  they  received  no  more 
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than  they  were  entitled  to  receive,  as  none  of  the  debt- 
ors' property  went  to  thera  except  in  payment  of  an 
honest  debt  at  a  fair  valuation — an  appropriation  which 
the  law  fully  sanctions — the  intent  of  the  parties — sel- 
lers and  purchasers — is  wholly  immaterial.  However 
tainted  with  fraud  and  illegality  their  purposes  may 
have  been,  their  acts  are  not  unlawful  in  themselves, 
nor  do  they  entail  any  unlawful  results  to  other  credi- 
tors. At  most  they  meant  to  take  more  than  the  law 
allows,  but  in  point  of  fact  they  took  only  what  the  law 
authorizes,  and  no  legal  injury  results  to  anybody. 
The  case  would  be  different,  probably,  if  they  had 
agreed  to  take  certain  property  and  had  afterwards 
gone  beyond  the  agreement  and  received  additional 
property  in  the  nature  of  a  bonus.  Here  the  bill  of 
sale  is  the  evidence  of  the  final  contract,  and  by  it  they 
took  all  the  property  scheduled.  That  property  and 
none  other,  less  or  more,  was  the  consideration  for  the 
cancellation  of  their  debts,  and  its  real  value  not  being 
more  than  the  debts,  fraud  cannot  be  predicated  of  the 
transaction. 

This  leaves  for  consideration  only  the  inquiry  wliether 
'*W.  E.  Ferryman  &  Co."  was  a  partnership,  or  W.  E. 
Ferryman  individually  doing  business  under  a  name  ap- 
propriate to  a  partnership.  That  the  business  was 
carried  on  under  the  name  of  W.  E.  Ferryman  &  Co. 
and  that  the  debts  of  complainants  were  incurred  and 
contracted  in  and  by  that  name,  is  not  questioned.  The 
use  of  the  words  "&  Co."  following  the  name  of  "W. 
E.  Ferryman,"  is  itself  evidence  that  more  than  one  per- 
son was  engaged  in  the  business,  and  raises  a  prima 
facie  presumption  of  partnership,  which,  though  weak 
it  may  be,  requires  some  evidence  to  rebut,  (1  Lindley 
on  Fartnership,  p.  146,  note;  Farsons  on  Fartnership, 
§  98 ;  17  Am.  &  Eng.  Encyc.  of  Law,  p.  912  ;  B,  L.  &  A, 
Co.  V.  Bank,  100  Ala.  249)  ;  and  in  a  proper  case  may 
become  the  basis  of  an  estoppel  on  the  person  using  such 
name  to  deny  partnership. — Ledtraud  v,  Eufaula  National 
Bank,  81  Ala.  123. 

The  evidence  in  the  abstract  before  us  does  not,  in  our 
opinion,  rebut  and  overturn  the  presumption  of  partner- 
ship arising  from  the  use  of  a  name  appropriate  thereto, 
but,  to  the  contrary,  supports  it.  It  is  true  that  W.  E. 
Ferryman  testifies  that  there  was  no  partnership,   no 
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Other  person  in  the  business  with  him,  and  that  it  was 
his  individual  business  carried  on  under  the  name  of 
W.  E.  Ferryman  &  Co.  But  this  witness  displays  a 
readiness  to  testify  to  any  thing  or  to  forget  every  thing,  as 
the  occasion  may  seem  to  him  to  require,  which  to  our 
minds  destroys  his  credibility.  His  evidence  through- 
out is  self-contradictory.  The  number  of  facts  of  a 
nature  to  be  even  fresh  in  his  memory  which  he  does 
not  remember,  is  marvelous.  The  number  of  things 
which  would  be  known  to  any  intelligent  and  honest 
witness  situated  in  respect  of  them  as  he  was,  and  which 
he  yet  does  not  know,  surpasses  comprehension.  And 
his  defects  of  knowledge  and  memory  can  not  be 
ascribed  in  any  instance  to  a  want  of  intelligence.  He 
flatly  and  without  even  attempted  explanation  contra- 
dicts himself,  as  the  examination  progresses,  and  to 
his  mind,  develops  new  situations  which  he  feels  called 
upon  to  deal  with  by  putting  forward  a  new  state  of 
facts.  He  is  flatly  contradicted  by  complainants'  and 
respondents'  witnesses  alike,  and  even  by  his  own  father. 
So  infirm,  indeed,  is  his  testimony  that  there  could  not 
be  the  least  assurance  of  correctness  in  any  conclusion 
of  fact  in  the  case  favorable  to  the  respondents  based 
solely  upon  it.  But  aside  from  these  general  considera- 
tions going  to  impeach  his  testimony  on  the  question 
of  partnership,  he  is  specially  impeached  in  that  par- 
ticular connection  by  the  testimony  of  two  reputable 
and  disinterested  witnesses,  who  prove  positive  and  de- 
liberate declarations  made  by  him  to  them,  or  in  their 
presence,  to  the  effect  that  "W.  E.  Ferryman  &  Co." 
was  a  partnership  composed  of  himself  and  M.  D.  and 
T.  M.  Ferryman.  It  is  not  necessary,  in  support  of  the 
conclusions  we  have  reached,  to  accord  to  this  evidence 
any  affirmative  independent  efi'ect  in  the  establishment 
of  the  fact  of  partnership.  But  it  will  quite  serve  the 
end  in  view  to  confine  it,  along  with  the  other  consider- 
ations to  which  we  have  adverted,  to  the  office  of  de- 
stroying the  last  vestige  of  credibility  that  might  other- 
wise have  possibly  attached  to  W.  E.  Ferryman's  testi- 
mony on  this  point.  So  far  then,  the  issue  is  thus  left 
to  stand  upon  the  presumption  arising  from  the  use  of 
a  firm  name.  What  remains  in  the  case  bearing  upon 
this  issue,  instead  of  rebutting,  affirmatively  supports 
this  presumption.  It  may  be  conceded  that  M.  D.  Per- 
VoL.  114. 
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ryman  was  not  a  partner.  But  he  does  not  as  a  witness 
at  all  undertake  to  say  that  Travis  (T.  M.)  Ferryman 
was  not.  a  member  of  the  firm.  To  the  contrary  he 
seems  to  have  assumed  that  another  person  than  W.  E. 
was  in  the  concern,  and  testifies:  **I  do  not  recollect 
of  even  asking  the  question  as  to  who  composed  the  firm 
of  W.  E.  Ferryman  &  Co.  *  *  *  My  son  Travis  had 
been  in  the  grocery  business,  and  when  I  came  here  he 
was  in  or  about  to  wind  it  up.  To  the  best  of  my  re- 
collection, some  of  Travis'  groceries  went  into  the  house 
of  W.  E.  Ferryman  &  Co.,  but  how  or  when  or  how 
much  I  do  not  know."  The  bank  ofiicer  who  was  ex- 
amined as  a  witness  testified  to  a  want  of  knowledge  as 
to  whether  Travis'  connection  with  the  business  was  as 
a  partner  or  as  an  employ^,  though  he  knew  that  Travis 
was  selling  goods  for  W.  E..  Ferryman  &  Co.,  and  that 
he  was  engaged  in  and  about  the  business.  And  the 
other  evidence  in  the  case  shows  the  following  facts  in 
this  connection  :  First.  That  Travis  Ferryman  was  in 
the  grocery  business  before  the  business  of  W.  E, 
Ferryman  &  Co.  was  commenced.  A  part  of  his 
stock  went  into  the  business  of  Ferryman  &  Co., 
and  he  ceased  to  do  business  separately  from  that 
concern  when  it  started,  but  thereafter  assisted  in  carry- 
ing on  its  business.  W.  E.  Ferryman  says  he  bought 
out  Travis,  but  his  testimony  as  to  what  he  paid  him  or 
how  he  paid  is  far  from  satisfactory  in  itself;  and 
stripped  of  all  credibility  on  considerations  already  ad- 
verted to.  His  theory  is  that  after  the  business  of  W. 
E.  Ferryman  <fe  Co.  was  commenced,  Travis  clerked  for 
them  ;  but  this  sudden  conversion  of  Travis  from  a  part- 
ner and  a  principal  into  an  employe  and  agent  finds  no 
explanation  in  the  the  testimony.  Second.  OneTerman 
was  a  partner  with  Travis  in  the  original  business,  and 
he  continued  as  a  partner  for  a  time  in  the  business  of 
Ferryman  &  Co.,  his  interest  therein  being  one-third.  It 
is  not  unreasonable  to  suppose,  in  the  absence  of  satis- 
factory evidence  to  the  contrary,  that  Travis  also  contin- 
ued as  a  partner;  the  remaining  two-thirds  interest  being 
divided  between  him  and  W.  E.  Ferryman.  Third.  No 
agreement  was  made  as  to  the  salary  of  Travis,  although 
he  continued  throughout  to  work  in  the  store  of  W.  E. 
Ferryman  &  Co.,  and  though  W.  E.  insists  he  paid  him 
a  salary,  he  is  indefinite  as  to  the  amount  of  it,  and  can 
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not  remember  whether  it  forty  or  fifty,  or  more  or  les8, 
dollars  per  month.  Fourth.  No  credit  was  ever  entered 
upon  Travis'  account  for  services,  no  settlement  was 
ever  made  with  liim  as  an  employe ;  but  to  the  contrary 
his  account  stands  open  on  the  books  of  W.  E.  Ferryman 
&  Co.  precisely  as  does  the  account  of  W.  E.  Ferryman 
himself.  Fifth.  The  expense  account  of  W.  E.  Perry- 
man  &  Co.,  while  showing  charges  for  salaries  of  other 
clerks,  and  charges  for  ti^avelliiig  expenses  of  Travis  Ferry- 
man, contains  no  charge  for  any  salary  to  Travis.  And 
sixth.  Respondents  were  fully  advised  of  the  issue  of 
partnership  vel  non  in  the  case,  and  its  importance. 
The  presumption  of  partnership  stood  against  them. 
Their  only  witness  to  show  that  there  was  no  partner- 
ship stood  impeached  by  the  sinuosities  of  his  own  testi- 
mony, and  by  the  evidence  of  two  credible  witnesses. 
If  there  was  no  partnership,  Travis  Ferryman  could 
have  proved  the  fact.  He  lived  with  his  father,  M.  D. 
Ferryman,  and  his  brother,  W.  E.  Ferryman,  and  could 
have  been  readily  brought  to  the  stand.  That  he  was 
not  examined  on  this  peculiar  state  of  case  is  a  circum- 
stance tending  to  show  that  W.  E.  Ferryman  &  Co.  was 
a  partnership.  And  upon  all  this  we  are  driven  to  the 
conclusion  that  \V.  E.  Ferryman  &  Co.  was  a  partner- 
ship. 

It  is  insisted  for  the  appellees,  however,  that  whether 
Ferryman  &  Co.  was  a  partnership  or  W.  E.  Ferryman 
only,  is  immaterial,  for  that  in  either  event  the  transfer 
of  property  is  valid  because  of  the  supposed  fact  that 
funds  of  M.  D.  Ferryman,  who  alone  occupies  the  posi- 
tion of  a  creditor  of  W.  E.  Ferryman  individually,  held 
by  W.  E.  Ferryman  in  a  fiduciary  capacity,  were  conver- 
ted by  him  into  the  property  which  was  transferred  to 
M.  D.  Ferryman,  so  that  such  property,  '*in  truth  and  in 
fact,"  as  the  answer  alleges,  * 'belonged  to  M.  D.  Ferry- 
man, and  when  he  took  the  same  in  payment,  he  simply 
took  his  own  property."  Of  the  reasons  which  may 
exist  for  holding  this  line  of  defense  untenable  and  un- 
availing, we  need  state  one  only  :  The  evidence  is  not 
satisfactory  to  show,  if  indeed  it  even  tends  to  show,  that 
M.  D.  Ferryman's  funds  were  converted  by  W.  E.  Ferry- 
man into  the  property  included  in  this  bill  of  sale. 

W.  E.  Ferryman  &  Co.  were  insolvent  and  in  failing 
circumstances  when  this  transaction  occurred.  The  sale 
Vol.  114. 
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and  transfer  by  W.  E.  Perryman  in  payment  of  his  in- 
dividual debt  was  a  fraud  upon  complainants  and  other 
creditors  of  the  firm.  The  decree  dismissing  the  bill  is 
reversed  as  to  M.  D.  Perryman,  but  will  be  allowed  to 
stand  as  to  the  bank ;  and  a  decree  will  be  here  rendered 
aflSrming  the  decree  as  to  the  bank,  and  reversing  the 
decree  and  remanding  the  cause  as  to  the  other  respon- 
dents. 

AflSrmed  in  part,  and  reversed  and  remanded. 

Haralson,  J.,  not  sitting. 

Wilson  V.  Duncan. 

Contest  of  Election  for  Office  of  Tax  Collector. 

1.  Jurisdiction  of  city  court  of  Talladega  issuance  of  remedial  writs. — 
Under  the  Acts  of  1892-93,  p.  641,  creating  the  city  court  of  Talladega 

and  conferring  upon  it  the  same  powers  as  are  exercised  by  cii-cuit        

and  chancery  courts  and  upon  the  judge  thereof  the  same  powei*s  and        133  2u\ 
duties  as  are  conferred  upon  circuit  judges  and  chancellors,  the  judge 

of  said  court  has  authority  to  issue  all  remedial  writs  of  an  extraor- 
dinary nature  to  inferior  jurisdictions. 

2.  Repealing  laws ;  omission  in  printed  act ;  legislative  record. — Where 
the  printed  act  of  the  legislature  omits  a  portion  of  the  act  adopted, 
as  shown  by  the  enrolled  act  in  the  office  of  the  Secretary  of  State, 
the  latter  controls. 

3.  Same ;  same ;  statute  providing  for  contest  of  election y  giving  security 
for  costs. — Section  417  of  the  Code  of  1886,  limiting  the  amount  of  se- 
curity which  can  be  required  of  one  contesting  an  election  to  five 
hundred  dollars,  is  repealed  by  the  act  approved  February  10,  1893, 
(Acts  of  1892-93,  p.  468),  which  provides  a  new  system  of  election  con- 
tests ;  the  enrolled  act  on  file  in  the  office  of  the  Secretary  of  State 
mentioning  said  section  as  among  the  sections  of  the  Code  repealed, 
although  it  is  not  mentioned  in  the  printed  act. 

4.  Election  contest ;  jurisdictional  requirements ; .  construction  of 
statute.^JJnder  the  act  approved  February  10,  1893  (Acts,  1892-93,  p. 
468),  regulating  the  manner  of  contesting  an  election  and  providing 
that  the  contestant  "must  give  good  and  sufficient  security  for  the 
costs  of  the  contest' \  such  security  is  a  jurisdictional  requirement, 
without  which  the  court  has  no  authority  to  proceed. 

5.  Same;  kind  of  security. — A  bond  not  in  the  statutory  form,  but 
good  simply  as  a  common  law  liability,  is  not  a  sufficient  compliance 
with  the  statute. 
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6.  Mandamua;  proper  parties;  appeal, — A  writ  of  mandamt^  to 
compel  the  performance  of  an  official  duty  should  be  addressed  to  the 
delinquent  officer  in  his  official  character,  without  making  any  other 
parties  respondents ;  and  a  pei-son  not  a  party  to  the  pi'oceedings 
below  cannot  maintain  an  appeal  or  assign  errors  therein  in  this 
court. 

7.  Same ;  function  of;  when  granted. — ^The  general  function  of  a  writ 
of  mandamus  when  directed  to  an  inferior  court,  is  simply  to  compel 
judicial  action,  and  it  will  not  be  granted  where  full  and  adequate  re- 
lief can  be  otherwise  had  ;  but  it  will  be  granted  to  prevent  a  failure 
of  justice  or  any  irreparable  inquiry,  when  there  exists  a  clear  legal 
right  and  no  other  adequate  remedy. 

8.  Same ;  same ;  same. — Mandamus  is  a  proper  remedy  to  correct 
rulings  of  the  judge  before  whom  is  pending  an  election  contest,  and 
who  fails  or  refuses  to  require  of  the  contestant  the  statutory  bond 
for  costs  in  an  unlimited  amount,  or  who  accepts  a  bond  not  in  accord- 
ance with  the  statute. 

Appeal  from  the  City  Court  of  Talladega. 

Tried  before  the  Hon.  John  W.  Bishop. 

The  proceedings  in  this  case  arose  from  the  appellant, 
Thomas  J.  Wilson,  iBling  a  contest  in  the  probate  court 
of  Talladega  county,  in  which  he  contested  the  election 
of  the  appellee,  M.  M.  Duncan,  to  the  office  of  tax  col- 
lector of  Talladega  county.  On  the  day  of  the  institu- 
tion of  the  contest  the  contestant  filed  a  bond,  under  sec- 
tion 417  of  the  Code  of  1886,  limiting  the  amount  to  five 
hundred  dollars  for  the  costs  of  the  contest,  which  bond 
was  approved  by  the  judge  of  probate  of  Talladega 
county  on  the  day  of  its  filing.  The  probate  judge  certified 
his  incompetency  to  hear  the  contest,  and  James  B. 
Newman,  a  practicing  attorney  of  said  county  was  ap- 
pointed to  hear  the  contest.  The  other  facts  of  the  case 
are  sufficiently  stated  in  the  opinion. 

Tompkins  &  Troy,  J.  W.  Vandiver,  A.  P.  Longshore 
and  G.  W.  Parsons,  for  appellant. — 1.  The  act  estab- 
lishing the  City  Court  of  Talladega  is  unconstitutional. 
The  original  act  of  February  15,  1893,  (Acts  of  1892-93, 
p.  641), establishing  the  City  Court  of  Talladega  was 
amended  by  the  act  of  February  18,  1895  (Acts  of  1894- 
95,  p.  1218) .  By  the  first  section  of  the  latter  act  such 
court  is  "clothed  with  and  shall  have  and  exercise  all 
the  jurisdictions  and  powers  which  are  now  or  which 
may  hereafter  be  by  law  conferred  upon  the  circuit  courts 
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of  this  State ;  and  *  *  *  all  the  jurisdiction  and 
powers  which  are  now  and  which  may  hereafter  be  by 
law  conferred  upon  the  chancery  courts  of  this  state." 
By  section  20  of  the  act  it  is  provided  "That  all  laws  of 
general  nature  now  in  force  or  that  may  be  hereafter 
enacted  giving  jurisdiction  to  the  circuit  and  chancery 
courts  shall  be  held  to  extend  and  apply  to  the  said  city 
court.'*  The  cause  on  which  this  appeal  is  based  was 
begun  in  the  City  Court  of  Talladega  on  September  9, 
1896 ;  and  therefore  after  the  act  of  1895  went  into  force. 
This  act  is  an  attempt  to  extend  the  provisions  of  the 
laws  designating  the  causes  over  which  circuit  and  chan- 
cery courts  shall  have  jurisdiction  by  reference  to  those 
laws  only,  without  re-enacting  and  publishing  those  pro- 
visions, and  is  therefore  violative  of  Sec.  2,  Article  IV  of 
the  Constitution  of  1875. — Code  of  1886,  p.  26 ;  Rice  v. 
Westcott,  108  Ala.  353  ;  Stewart  v.  State,  100  Ala.  1 ;  Bay 
Shell  Road  Co.  v.  O'Donnell,  87  Ala.  376 ;  Miller  v.  Berry, 
101  Ala.  531. 

2.  The  jurisdiction  of  the  City  Court  of  Talladega  was 
appellate  only,  and  the  only  power  it  could  have  by 
mandamus  to  the  probate  judge  of  Talladega  county  was 
to  compel  him  thereby  to  do  those  things  necessary  and 
incidental  to  perfecting  an  appeal  from  his  decision  to  it. 
The  contest  was  commenced  under  the  act  approved 
February  10,  1893  (Acts  1892-93,  p.  468).  By  section 
10  of  this  act  jurisdiction  is  conferred  upon  the  judge  of 
probate  of  the  county  in  which  the  election  is  held  of  any 
contest  of  the  election  to  office  filled  by  the  vote  of  a 
single  county.  It  is  further  provided  by  this  section 
that  the  contestant  must  file  with  such  judge  of  probate- 
a  statement  in  writing  of  the  grounds  of  contest,  *  *and 
must  give  security  for  the  costs  of  such  contest  to  be  ap- 
proved by  the  said  judge  of  probate."  It  is  further* 
provided  by  this  section  that  after  the  filing  of  such 
statement  and  the  giving  of  security  for  costs  a  day  must 
be  appointed  for  trial,  summons  issued,  etc.  By  section  3 
of  the  act,  which  applies  to  all  contests  arising  under  the 
act,  and  which  therefor  applies  to  contests  like  the  one  in 
the  case  at  bar,  it  is  provided  that  *'At  the  time  of  com- 
mencing such  contest  and  of  the  filing  of  the  said  state- 
ment in  writing,  the  party  contesting  must  give  security 
for  the  costs  of  such  contest."  It  appears,  therefore,  that 
Yfh&tL  we  read  Sec.  3  in  connection  with  Sec.  10  the  filing 
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of  the  contest  and  the  giving  of  the  security  were  rnade 
concurrent  acts  ;  and  it  appears  further  by  Sec.  10  that 
such  security  must  be  approved  by  the  probate  judge 
with  whom  it  was  filed.  Most  pf  the  provisions  of 
Chapter  4,  Article  6,  of  the  Code  were  repealed  by  this 
act  of  1893,  as  shown  by  section  15.  It  is  to  be  noted, 
however,  that  section  417  was  not  repealed.  The 
omission  of  the  number  "417"  from  section  15  could 
be  given  no  effect  if  section  417  was  held  to  be  repealed. 
It  provides  that  at  the  time  of  filing  the  statement  of  the 
grounds  of  contest  with  the  probate  judge,  the  contes- 
tant must  give  security  for  the  costs  of  such  contest^ 
to  be  approved  by  such  judge,  and  that  in  no  case 
shall  such  judge  require  security  for  more  than  $500. 
This  section  of  the  Code  is  entirely  harmonious  with 
sections  3  and  10  of  the  act  of  1893,  and  contains  some 
additional  matter  and  is  therefore  not  repealed  by  the 
act. — 23  Amer.  &  Eng.  Encyc.  of  Law,  486 ;  In  re  Bar- 
ber, 86  Pa.  St.  392 ;  Iverson's  Case,  52  Ala.  170 ;  EzelVs 
Case,  102  Ala.  101 ;  Endlich  Inter.  Stat.,  §  210 ;  Suther- 
land,  §  202 ;  Parker's  Case,  102  Ala.  128 ;  Potter's 
Dwarris,  p.  154,  note  4,  collects  the  authorities.  There 
is  nothing  in  the  contention  that  the  provision  in  the  act 
of  1893,  for  judgment  against  the  unsuccessful  party  for 
all  the  costs,  is  inconsistent  with  section  417  of  the  Code, 
because  there  was  the  same  provision  in  the  old  repealed 
law  in  section  427  of  the  Code.  Though  a  new  system 
is  provided,  the  provisions  of  the  old  system,  covering 
the  same  field  are  not  repealed  by  implication,  except  in 
so  far  as  necessarily  repugnant  to  the  new  system. — In 
re  Barber,  86  Pa.  St.  392. 

3.  Even  if  the  city  court  of  Talladega  was  constitu- 
tional, it  had  no  jurisdiction  to  gToxiX mandamus  directed 
to  Judge  Newman  who  was  appointed  special  judge  by 
reason  of  the  incompetency  of  Judge  Miller.  Judge 
Newman  passed  upon  each  of  the  motions  made  by  the 
contestee  in  reference  to  the  security  for  costs.  The 
jurisdiction  to  try  election  contests  such  as  the  one  at 
bar  is  conferred  by  Sec.  10  of  the  Act  of  1893  upon  the 
probate  judge  personally;  and  it  is  not  conferred  upon 
the  probate  court.  There  was  no  such  jurisdiction  prior 
to  this  act ;  it  is  purely  statutory  and  limited  by  the 
terms  of  the  statute. — Chandler  v,  Hanna,  73  Ala.  390, 
and  authorities  cited  therein;  SL  Pancrcw  t;,  JJatteri^ary^ 
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2  Com.  B.  (N.  S.)  477,  and  Scott's  note,  p.  487;  23 
Amer.  &  Eng.  Encyc.  of  Law,  482  and  note  3  ;  Dickey 
V.  Reed,  78  111.  261;  Bottoms  v.  Brewer,  54  Ala.  288; 
State  V.  Dortch,  6  So.  Rep.  777,  41  La.  Ann.  846;  Rey- 
nolds V.  Police  Jury,  44  La.  Ann.  863  ;  Leigh  v.  State,  69 
Ala.  261 ;  7  Lawson's  Rights  &  Remedies,  §  3777. 

4.  It  is  a  settled  principle  of  the  law  of  mandamus 
that  a  grant  of  appellate  jurisdiction  confers  upon  the 
appellate  court  only  power  by  mandamus  to  direct  the 
body  from  which  the  appeal  lies  to  do  those  acts  neces- 
sary to  perfect  the  appeal.  That  such  a  power  does 
exist  in  an  appellate  court  is  clear,  for  otherwise  the 
right  of  appeal  which  is  granted  to  the  party  might  be 
entirely  defeated  by  the  failure  or  refusal  of  the  court  or 
judge  below  to  do  such  acts  as  are  necessary  to  put  the 
cause  into  condition  for  presentment  to  the  appellate 
court.  As  this  power  to  control  the  lower  court  or  judge 
is  merely  incidental  to  the  right  of  appeal  it  cannot  be 
extended  to  uses  beyond  those  which  are  necessary  to 
make  it  effective.  The  authorities  are  uniform  in  recog- 
nizing this  rule  and  the  cases  are  collected  by  the  authors 
cited  below:  Works,  Courts  and  Jurisdictions,  §  80,  p. 
626  ;  High,  Extraordinary  Legal  Remedies,  §  27  ;  Hawes' 
Jurisdiction,  §  142  and  notes  17,  18 ;  Elliott  Appellate 
Procedure,  515  and  notes ;  Merrill  on  Mandamus,  §§53 
and  208 ;  2  Brickell,  240,  §§  4  and  9 ;  3  Brickell,  625, 
§§  2  and  4. 

5.  The  contestee  had  suflBcient  remedy  by  appeal. 
It  is  clearly  settled  that  if  there  is  adequate  remedy  by 
appeal  mandamus  will  not  lie. — Ex  parte  McKissack,  107 
Ala.  '493  ;  Ex  parte  Elston,  25  Ala.  72  ;  High  on  Extra. 
Remedies,  §§  177,  188  ;  Elliott  on  Appellate  Procedure, 
§§  515,  pp.  434  and  435,  notel ;  ^eYT\\\  on  Man  damns  y  §53  ; 
Heard's  Short  Extra.  Relief,  *236  and  *237.  It  is 
clear  here  that  if  Judge  Newman  erred  in  his  rulings  on 
the  motions  of  contestee,  that  such  rulings  constituted 
sufficient  ground  for  a  reversal  of  the  cause  on  appeal  to 
the  city  or  supreme  court.  As  we  pointed  out  above, 
provision  is  made  in  the  Code  for  reserving  exceptions 
to  rulings  which  would  not  otherwise  appear  of  record 
by  bill  of  exceptions.  If  this  be  true  then  mandamus 
should  not  have  been  awarded,  even  if  the  city  court  had 
jurisdiction. — Ex  parte  McKissack,  supra, 

6.  The  decision  of  Special  Probate  Judge  Newman 
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was  a  judicial  act.  It  is  well  settled  that  even  where  a 
court  has  jurisdiction  it  will  not  award  mandamus  to 
control  a  judicial  act  of  an  inferior. — Ex  parte  HurUj  92 
Ala.  102,  and  authorities  therein  cited ;  Wells'  Jurisdic- 
tion, §§  472  and  479  ;  Hawes'  Jurisdiction,  §§  143,  152  ; 
Elliott  on  Appellate  Procedure,  §  515 ;  2  Brickell,  241, 
§§  20,  21  and  24;  3  Brickell,  625,  §6. 

Judge  Newman  properly  overruled  the  motions  of  the 
contestee  because  the  filing  and  approval  of  the  bond  by 
Judge  Miller  were  necessary  and  incidental  to  the  bring- 
ing of  the  suit.  Here  the  jurisdiction  of  the  judge  of 
probate  of  Talladega  county  was  exclusive  and  there  was 
no  other  court  or  judge  to  whom  application  could  be 
made  by  the  contestant  or  before  whom  an  action  could 
be  brought.  The  statute  is  imperative  that  the  contest- 
ant shall  give  the  security  and  after  approval  by  the 
judge  is  made  it  is  filed.  To  hold  that  because  of  the 
incompetency  of  Judge  Miller  to  determine  the  cause 
the  security  filed  with  and  approved  by  him  is  invali- 
dated thereby,  would  deprive  the  contestant  of  the  right 
which  the  law  gives  him  to  contest  the  election  of  the 
contestee.  In  Heydenfeldtv.  Towns,  27  Ala.  430,  the  court 
recognized  this  doctrine  and  refer,  with  approval,  to  the 
cause  of  Paddock  v.  Wells,  2  Barb.  Chancery,  331,  in 
which  the  chancellor  decided  that  an  exception  to  the 
rule  that  a  judge  could  not  do  any  act  in  a  cause  ia 
which  he  was  incompetent  '*is  where  the  constitution 
has  conferred  the  jurisdiction  upon  a  particular  judge  or 
tribunal,  and  no  provision  is  made  by  law  for  hearing 
a^nd  deciding  the  matter  in  controversy."  This  rule  is 
more  fully  set  out  in  Matter  of  Ryers,  72  N.  Y.  1,  in 
which  the  authorities  are  collected.  See,  also,  1  Free- 
man on  Judgments,  §  146  ;  Weeks  on  Jurisdiction,  pp. 
402  and  403  ;  Hawes  on  Jurisdiction,  §  35  and  note  16. 

E.  H.  Dryer,  and  Knox,  Bowie  &  Dixon,  and  Whiis 
SON  &  Graham,  and  W.  B.  Castlbbbrry,  contra, — 1. 
Where  the  evident  intention  of  a  new  statute  is  to  pro- 
vide a  new  system  on  the  subject,  the  old  statute  on  the 
same  subject  is  repealed  by  implication,  and,  in  the 
language  of  the  Supreme  Court  of  Massachusetts,  * 'al- 
though it  may  not  contain  express  words  of  repeal,  will, 
on  principles  of  law,  as  well  as  in  reason  and  common 
sense,    so    operate."  —  3    Brickell    Dig.,    750,    §  49; 
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Bartlett  v.  King,  12  Mass.  537  ;  Wakefield  v,  Phelps,  37  N. 
H.  304 ;  Towle  v.  Marrett,  3  Greenl.  22  ;  Lewis  v.  Stout,  22 
Wis.  234;  Ogbourne  v,  Ogboume,  60  Ala.  620;  Cahall  v, 
C.  M.  B.  Assn,,  61  Ala.  232 ;  Lemay  v.  Walker,  62  Ala. 
39 ;  Scott  V.  Simons,  70  Ala.  362  ;  Barker  v.  Bell,  46  Ala. 
221 ;  23  Amer.  &  Eng.  Encyc.  of  Law,  787  ;  County  of 
Clay  V.  County  of  Chickasaw,  1  So.  Rep.  (Miss.)  754 ;  St, 
Clair  County  v.  Smith,  112  Ala.  347 ;  Maxwell  v.  State,  89 
Ala.  150.  So  where  a  new  statute  confers  larger  or 
more  restricted  powers,  wider  or  less  extensive  privi- 
leges, heavier  or  less  grievous  burdens,  or  different 
duties  in  the  same  particular. — 23  Amer.  &Eng.  Encyc. 
of  Law,  483  (b),  484  (c)  ;  George  v.  Skeates,  19  Ala.  738. 
Conflict  necessarily  repeals. — 23  Amer.  &  Eng.  Encyc* 
of  Law,  479,  §  3  ;  Watson  v.  Kent,  78  Ala.  602  ;  Riggs  v. 
Brewer^  64  Ala.  282.  The  new  contest  law  provides  a 
new  system. —  Wade  v.  Oates,  112  Ala.  325  ;  Turnipseedv. 
Jones,  101  Ala.  595.  On  the  question  of  security  for 
costs,  the  new  statute  not  only  in  the  terms  requires 
security  for  "the  costs,'*  (Acts  of  1892-93,  section  3, 
subd.  3,  p.  469;  lb.  §  10,  p.  475),  which  is  essentially 
different  from  security  for  a  lesser  or  limited  amount  of 
costs,  {Griffin  v.  Wall,  32  Ala.  156  ;  Ex  parte  Morgan,  30 
Ala.  51)  ;  but  permits  an  execution  to  issue  against  the 
sureties  and  contestant  making  no  discrimination  in 
favor  of  the  surety  as  to  the  amount. — ^Acts  of  1892-93, 
pp.  476,  477. 

2.  The  approval  of  the  security  for  costs  by  the  dis- 
qualified judge  of  probate  was  the  exercise  of  a  judicial 
act  and  voidable  on  direct  attack. — Ex  parte  Harries,  52 
Ala.  90 ;  Ex  parte  Thompson,  52  Ala.  98 ;  McDuffis  v.  Cook, 
66  Ala.  430 ;  Coger  v,  Franklin,  79  Ala.  505. 

3.  Application  was  made  to  the  proper  judge  and 
court  for  mandamus. — Ex  parte  Pearson,  76  Ala. 
523;  State  ex  rel.  Pinney  v,  Williams,  69  Ala.  315; 
Ramagnano  v.  Crook,  88  Ala.  450;  Acts,  1892-93  (estab- 
lishing City  Court  of  Talladega)  511;  Acts,  1894-95 
(amemiing  the  City  Court)  1218.  Both  the  question  as 
to  the  approval  by  the  disqualified  judge  of  the  security 
for  costs,  and  the  refusal  to  require  contestant  to  give 
security  for  "the  costs",  were  matters  where  an  appeal 
furnished  no  remedy ;  the  costs  must  accrue  before  final 
judgment.  In  such  a  case  the  superior  court  by  virtue 
of  l^ing  invested  with  the  power  to  issue  writs  of  man- 
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damns  and  maintain  a  superintendence  over  inferior 
tribunals,  will  grant  mandamus  to  vacate  such  orders 
and  to  restrain  such  action  of  the  lower  court  as  will  in- 
flict the  injury. — Ex  parte  Green,  109  Ala.  660  ;  Bridgeport 
Electric  &  I.  Co.  v,  B.  L.  &  I,  Co,,  104  Ala.  276  ;  Ex  parte 
Sayre,  95  Ala.  288;  Ex  parte  Tower  Mfg.  Co.,  103  Ala. 
415 ;  Ex  parte  Cole,  28  Ala.  50 ;  Ex  parte  Morgan,  30  Ala. 
51. 

4.  There  is  a  principle  of  statutory  construction  as  to 
repeals  by  implication,  of  almost  universal  application, 
that  clearly  shows  that  the  contest  law  of  1893,  repeals 
the  contest  law  contained  in  the  Code  of  1886.     And 
that  is,  that  the  act  of  February  10th,  1893,  was  a  com- 
plete revision  of  the  election  contest  law,  containing  new 
provisions,  and  evidently  intended  as  a  substitute  for  the 
existing  law  on  that  subject,  and  therefore  necessarily 
repeals  the  former  law.     "A  subsequent  statute,  revis- 
ing the  subject  matter  of  a  former  statute,  evidently  in- 
tended as  a  substitute  for  it,  although  it  may  not  con- 
tain express  words  of  repeal,  will  on  principles  of  law, 
as  well  as   in  reason  and  good    sense,  so  operate." — 
Oghourne  v.  Ogbourne,  60  Ala.  620 ;  Cahall  v.  Citizens  M. 
&  B.  Assn.,  61  Ala.  244 ;  Lemay  v.  Walker,  62  Ala.  40  ; 
23  Am.  &  Eng.  Enc.  Law  p.  485,  486,  n4 ;    U.  S.  v. 
Tyner,  78  U.  S.  88 ;  Fisk  v.  Henarie,   142  U.  S.  459. 
.   5 .  The  right  of  appellee  as  contestee  to  have  the  con- 
testant give  security  for  all  the  cost  of  the  contest  as 
required  by  law,  is  clears    And  its  denial  works  an  irre- 
parable injury  to  him,  for  which  an  appeal,  after  final 
judgment,  is  not  an  adequate  remedy,   for  the  all  suffi- 
cient reason  that  the  whole  cost  would  then  have  accrued 
and  he  would  of  necessity  have  incurred  a  liability  for 
all  the  cost  that  had  accrued  at  his  instance.    Mandamus 
was  the  proper   remedy   in  this   cause  to  require  said 
J.  B.  Newman,   special  judge  of  probate,  to  vacate  or 
annul  liis  order  or  decree  refusing  to  require  security  for 
all  the  cost  of  such  contest  and  overruling  the  contestee's 
(appellee's)  motion  to  require  such  security;  and  direct- 
ing him  to  require  contestant  to  give  the  security  for 
cost  required  by  law   before   being  allowed   to   proceed 
further  with  such  contest,   on  pain  of  dismissal  of  the 
same. — Ex   parte  Morgan,  SO  Ala,.  51;  Ex  parte  Robbins, 
29  Ala.  71 ;  Ex  parte  Totver  Mfg.   Co.,   103  Ala.  417;  Ex 
parte  Sullivan,  106  Ala.  81;  Reynolds  v.  Crook^  95  Ala, 
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570  ;  Ex  parte  Haralson^  75  Ala.  543  ;  Ex  parte  Barnes^  84 
Ala.  540 ;  Ex  parte  Laurence,  34  Ala.  446 ;  Ex  parte  Cok, 
28  Ala.  51 ;  Ex  parte  Maho7ie,  30  Ala.  49  ;  Ex  parte  North, 
49  Ala.  385  ;  Stillman  v.  Dunklin,  48  Ala.  175  ;  Fuller  v. 
Boggs,  49  Ala.  127. 

HARALSON,  J. — 1.  The  act  creating  the  city  court 
of  Talladega  confers  on  the  said  court  all  the  authority, 
jurisdiction  and  powers  within  said  county,  which  had 
been  conferred,  at  the  time  of  its  enactmient,  or  which 
mijght  thereafter  be  conferred  by  law,  on  circuit  or  chan- 
cery courts  of  the  State;  and  upon  the  judge  of  said 
court,  within  the  State  and  county,  the  same  authority 
and  powers,  and  the  same  duties  as  a  circuit  judge  or 
chancellor  has  and  performs,  within  the  State  and 
within  his  circuit  or  division,  &c. — Acts,  1892-93,  p.  541. 

Both  city  and  circuit  courts,  having  like  jurisdiction 
in  civil  matters,  can  issue  writs  to  probate  courts  or 
probate  judges,  in  all  cases  warranted  by  the  principles 
and  usages  of  law,  and  have  the  power,  *'to  exercise  a 
general  superintendence  over  all  inferior  jurisdictions." 
The  State  v.  Williams,  69  Ala.  315;  Towns  v.  The  State, 
111  Ala.  1 ;  State  v.  Rodgers,  107  Ala!  444. 

2.  Section  417  of  the  Code  provided,  that  when  a 
contest  was  begun  for  any  oflSce  by  a  contestant,  before 
the  judge  of  probate, — as  provided  for  in  the  Article  of 
the  Code  of  which  said  section  was  a  part, — he  *  'must, 
also,  at  the  same  time,  give  security  for  the'  costs  of  such 
contest,  to  be  approved  by  such  judge ;  but  in  no  case 
shall  such  judge  require  security  for  more  than  five 
hundred  dollars."  In  this  case,  the  judge  of  probate, 
acting  on  the  supposition  that  said  section  was  still  of 
force,  and  had  not  been  repealed,  required,  and  took 
from  the  contestant  a  bond  and  security  for  costs  accord- 
ing to  its  provisions,  in  the  sum  of  $500. 

The  main  contention  in  this  case  is,  as  to  whether 
said  section  has  been  repealed  or  not.  On  February  10, 
1893,  the  legislature  passed  an  act,  entitled  '  'An  act  to 
provide  for  and  regulate  contests  of  elections  to  offices, 
State  and  county  herein  [therein]  named." — Acts,'  1892- 
93,  p.  468.  This  act,  as  it  was  intended,  provided  anew 
system  for  the  contest  of  elections  to  offices  in  this  State, 
and  by  number,  expressly  repealed  all  the  sections  of  the 
Code  from  section  396  to  434,  inclusive,  relating  to  the 


Digitized  by  VjOOQ IC 


668  SUPREME  COURT  [Nov.  Term, 

[Wilson  V.  Duncan. ]{ 

same  subject.  In  the  published  acts,  however,  said  sec- 
tion 417  does  not  appear  as  having  been  repealed,  but, 
of  all  the  sections  in  Articles  I  to  VI  inclusive,  this  one 
appears  to  have  been  left  unrepealed.  Much  time,  re* 
search  and  argument  of  counsel  on  both  sides,  have  l3een 
devoted,  on  the  one  side,  to  show  that  the  said  section 
has  not  been  repealed,  and  that  the  legislature  had  no 
intention  to  repeal  it,  and  on  the  other,  that  the  provis- 
ions of  the  new  law  are  inconsistent  with  it,  and  repealed 
it  by  implication, — the  failure  of  the  legislature  to  in- 
clude it  in  the  repealing  clause  of  the  act,  being  an  in- 
advertence or  oversight.  All  this  contention,  however, 
is  put  to  rest  by  the  examination  of  the  enrolled  act  aa- 
it  appears  in  the  office  of  the  Secretary  of  State,  in  which 
said  section  is  mentioned  among  the  others  which  were 
repealed.  Its  omission  from  the  printed  act  was  the  re- 
sult of  mistake.  The  legislative  record,  of  course, 
governs. — Jones  v.  Hutchinson^  43  Ala.  721 ;  Moody  v. 
The  State,  48  Ala.  115;  Moog  v.  Randolph,  77  Ala.  597; 
Henderson  v.  The  State,  94  Ala.  95  ;  Sutherland  on  Stat., 
§  28 ;  Sedg.  on  Const,  of  Stat.  Law,  p.  55. 

3.  Section  3,  subdivision  3  of  said  act  of  1893  provides, 
*'that  at  the  time  of  commencing  such  contest,  and  of  the 
filing  of  the  said  statement  in  writing,  (the  one  required 
to  be  filed,  setting  forth  the  prescribed  averments  for  a 
contest),  the  party  contesting  must  give  security  for  the 
cost  of  such  contest,  to  be  filed  and  approved  as  herein- 
after provided."  Section  5  makes  provision  for  the  con- 
test of  the  election  of  a  senator  or  representative  to  the 
General  Assembly ;  6,  for  that  of  chancellor ;  8,  for  judge 
of  the  circuit  court ;  9,  for  judge  of  probate^  and  as  to 
each,  the  requirement  is,  that  the  contestant  *'mustgive 
good  and  sufficient  security  for  the  costs  of  such  contest, " 
to  be  approved  by  the  officer  designated. 

In  section  10,  under  which  the  contest  in  this  case  arises^ 
the  provision  is,  that  the  person  contesting  "must  give 
good  and  sufficient  security  for  the  cost  of  such  contest,  to 
be  approved  by  the  said  judge  of  probate.  Such  statement 
[of  contest]  having  been  filed,  and  security  for  costs  given, 
the  j  udge  of  probate  must  appoint  a  day  for  the  trial  of  such 
contest,  and  must  order  a  summons  to  issue  to  the  party 
whose  election  is  contested,  accompanied  with  a  copy  of 
the  said  statement,  requiring  such  party  to  appear  and 
make  answer  to  such  statement  within  five  days  after 
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the  service  of  such  summons.  And  the  said  judge  must 
appoint  a  day  for  the  trial  of  such  contest,  not  exceeding 
twenty  days  after  the  filing  of  the  said  statement/'  &c. 

Section  13  provides  that,  *'In  all  cases,  the  person 
whose  election  is  contested,  if  he  be  the  successful  party 
in  such  contest,  is  entitled  to  judgment  for  the  cost  here- 
of, against  the  party  contesting  and  his  sureties,  for 
which  execution  may  issue  returnable  to  the  court  of 
probate,  or  to  the  court  of  chancery,  or  to  the  circuit 
court," — ^in  whichever  court  the  contest  may  have  been 
tried- 

Section  3  of  the  act  requires,  "That  when  any  elector 
chooses  to  contest,  he  must  make  a  statement  in  writing 
setting  forth  specifically :  (1)  The  name  of  the  party 
contesting,  and  that  he  was  a  qualified  voter  when  the 
election  was  held.  (2)  The  oflBce  which  said  election 
was  held  to  fill,  and  the  time  of  holding  the  same.  (3) 
The  particular  ground  or  grounds  of  said  contest,  which 
statement  must  be  verified  by  affidavit  of  such  contesting 
party,  to  the  effect  that  the  same  is  believed  to  be  true," 
&c. 

From  the  foregoing  recitals  of  the  provisions  of  said 
act,  it  appears  that  two  things  are  necessary  to  the  proper 
institution  of  a  contest  proceeding  under  said  statute : 
(1) ,  that  the  statement  provided  for,  shall  be  filed  as  re- 
quired ;  (2),  **and  at  the  time  of  commencing  such  con- 
test, and  of  the  filingof  the  said  statement  in  writing,  the 
party  contesting  must  give  security  for  the  cost  of  such 
contest,  to  be  filed  and  approved,"  as  provided  in  each  par- 
ticular case .  Without  a  compliance  with  each  of  these  pro- 
visions, in  form  at  least,  the  judge  before  whom  the  con- 
test is  to  be  tried,  has  no  right  to  proceed.  The  language 
of  the  statute,  as  applicable  to  the  case  in  hand,  is  clear  : 
"such  statement  having  been  filed,  and  security  for  costs 
given,  the  judge  of  probate  must  appoint  a  day  for  the 
trial  of  such  contest, "  &c.  We  need  indulge  no  argu- 
ment in  support  of  a  proposition  which  lies  so  open  on 
the  surface. 

4.  The  bond  which  was  filed  and  approved  in  the  case, 
was  not  the  one  required  by  the  statute,  and  as  for  the 
due  prosecution  of  the  proceeding,  without  more,  it  was 
just  the  same  as  if  no  bond  had  been  filed  at  all.  If 
good,  it  was  good  as  a  common  law,  but  not  as  a  statu- 
tory, bond, — one  on  which  the  contestee,  if  successful, 
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would  have  to  sue  to  recover  costs,  and  then,  the  recov- 
ery would  be  limited  to  the  amount  of  the  penalty. — 
Ililliard  v.  Brown,  103  Ala.  318;  Adler  v.  Potter,  57  Ala. 
571.  The  bond  required  by  this  statute  is  for  the  costs 
of  the  contest,  not  within  prescribed  limits,  but  all  the 
costs,  in  unlimited  amount,  on  which,  at  the  conclusion 
of  the  trial,  if  favorable  to  contestee,  a  statutory  judg- 
ment may  be  rendered  against  the  contestant  and  his 
sureties.  The  legislature  very  well  understood,  that  the 
cost  of  a  contest  of  this  character,  might  exceed,  many- 
times,'  the  amount  prescribed  under  the  former  law,  and 
this  was  one  of  the  defects,  existing  under  the  old,  pro- 
posed to  be  remedied  under  the  new  system. 

5.  On  the  day  he  was  summoned  to  appear, — ^which 
was  as  early  as  he  could  do  so, — the  contestee  moved  the 
court  to  dismiss  the  contest,  on  the  ground,  among 
others,  in  substance,  that  the  contestant  had  not  given 
security  for  costs  in  the  manner  required  by  statute. 
This  motion  was  overruled.  Thereupon,  the  contestee 
moved  the  court  to  require  him  to  give  another  bond  for 
all  the  costs  of  the  contest,  assigning  as  reasons  therefor, 
the  many  grounds  presented  and  urged  for  the  dismissal 
of  the  cause ;  and  this  motion  was  overruled,  and  the 
contestee  was  required  to  try  on  the  statement  filed  and 
the  security  as  given  for  the  contest. 

In  Ex  parte  Morgan,  30  Ala.  51,  it  was  held,  that  in  a 
suit  commenced  by  a  corporation,  a  bond  for  costs  in  the 
penal  sum  of  $200,  conditioned  for  the  payment  of  such 
costs,  *'a3  may  be  adjudged  against  the  plaintiff,"  was 
not  a  compliance  with  the  statute,  which  required  a 
corporation,  before  commencing  suit,  to  *'give  security 
for  costs ;"  and  on  failure  to  do  so,  the  suit,  on  motion 
of  defendant,  should  be  dismissed.  In  that  case,  on 
the  question,  whether  the  plaintiff,  having  given  defect- 
ive security,  his  suit  should  be  dismissed  absolutely,  or 
he  should  be  allowed  to  substitute  new  security,  the  court 
was  divided.  Afterwards,  in  Peavey  v,  Burket,  35  Ala. 
141, — a  similar  case, — ^it  was  decided,  that  inasmuch  as 
the  security  given  in  the  case,  although  imperfect,  was 
nevertheless  given  before  the  suit  was  instituted,  and 
appeared  to  have  had  for  its  object  a  compliance  with 
the  statute,  the  plaintiff  should  be  allowed  to  execute  a 
new  and  sufficient  security.  This  ruling  was  followed 
in  the  later  case  of  Stribling  v.  Thet  Bank^  48  Ala.  451. 
.Vol.  114. 
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In  this  state  of  case,  the  contestee  applied  to  the 
judge  of  the  city  court  of  Talladega  for  a  writ  of  mandamus^ 
to  the  special  judge  of  the  probate  court,  James  B. 
Newman,  to  require  him  to  set  aside  and  vacate  the 
judgments  or  decretal  orders  in  respect  to  the  security 
for  costs  in  the  case,  and  to  require  the  contestant  to  give 
good  and  sufficient  security  for  costs  of  the  contest,  in 
default  of  which  the  same  should  be  dismissed,  and  com- 
manding him  otherwise  to  refrain  from  proceeding  to 
hear  and  render  judgment  in  the  cause,  no  security  for 
costs  having  been  given  in  manner  and  form  as  required 
by  law,^  &c.  A  rule  nisi  to  siaid  special  judge  was  grant- 
ed, in  reply  to  which  he  demurred  to  thei  petition  on 
various  grounds,  which  demurrer  was  overruled. 
Thereupon,  the  special  judge  answered  the  same, setting 
forth  the  proceedings  in  their  order,  admitting  the  main 
facts  of  the  petition,  and  insisting  that  the  judgments 
rendered  in  the  proceeding  were  according  to  law  ;  and 
whether  so  rendered  or  not,  they  could  not  be  properly 
revised  or  reversed  on  said  application  for  mandamus. 
This  answer  was  demurred  to  on  several  grounds,  and 
the  demurrer  sustained.  The  respondent  declining  to 
plead  further  the  rule  nisi  was  made  final,  according  to 
the  prayer  of  the  petition. 

6.  The  contestant,  T.  J.  Wilson,  appeals  and  assigns 
errors  in  the  ruling  of  said  judge  on  said  mandamus,  A 
motion  is  here  submitted  to  dismiss  the  appeal,  (1),  be- 
cause said  Wilson  was  not  a  party  to  the  suit  below ; 
and  (2),  in  substance,  that  special  probate  judge,  New- 
man, to  whom  said  writ  was  directed,  was  the  only 
party  defendant  in  said  proceeding,  and  he  and  movant, 
the  contestee,  constituted  the  only  parties  to  said  pro- 
ceeding and  to  said  judgment  rendered  therein,  from 
which  the  appeal  was  prayed  and  taken  by  appellant, 
T.  J.  Wilson. 

When  the  purpose  of  the  writ  is  to  secure  the  perform- 
ance of  an  official  duty  by  a  public  officer,  it  should  be 
addressed  to  him  in  his  official  character,  and  it  is  not 
the  practice  to  make  any  other  persons  parties  respond- 
ent, than  the  officer  whose  conduct  is  called  in  question. 
High's  Ex.  Leg.  Remedies,  §  440  ;  14  Am.  &  Eng.  Encyc. 
of  Law,  289.  It  may  be  added,  that  persons  not  made 
parties  to  the  suit  below,  are  not  permitted  to  bring  a 
cause  to  this  court  by  appeal,  nor  assign  errors  as  par- 
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ties  to  the  record. — Code  of  1886,  §  3611 ;  May  v.  Court- 
nay,  47  Ala.  186 ;  Reese  v,  Nolan,  99  Ala.  205. 

It  is  sufficient  to  say,  that  this  appeal  is  not  properly 
before  us  in  the  name  and  on  the  prosecution  of  the  con- 
testant, Thos.  J.  Wilson,  and  the  motion  to  dismiss  the 
appeal  must  prevail.  We  will  not  attempt  to  say  in 
whose  name  and  how  it  should  have  been  prosecuted. 

7.  This  motion  is  met  by  a  counter  motion,  by  appel- 
lant, for  a  rule  nisi  from  this  court  to  the  judse  of  the 
city  court  of  Talladega,  to  show  why  he  should  not  set 
aside  and  annul  his  order  to  special  Judge  Newman,  to 
vacate  certain  orders  therein  specified,  on  the  grounds, 
that  said  order  is  absolutely  void  ;  that  the  city  court  and 
the  judge  thereof  were  without  jurisdiction  to  grant  said 
order,  <fec.  Conceding  that  we  have  the  authority  in- 
voked in  said  motion,  it  appears  it  ought  not  to  be  ap- 
plied in  the  case  before  us. 

Generally,  the  function  of  a  writ  of  mandamus  is  to 
compel  a  subordinate  court  to  hear  and  decide  a  contro- 
versy of  which  it  has  jurisdiction ;  or,  if  the  case  has 
been  heard,  to  render  a  judgment  or  enter  a  decree  in 
the  cause ;  but  not  to  direct  what  particular  judgment 
shall  be  rendered,  or  to  correct  errors ;  not  to  control 
but  compel  judicial  action ;  and  the  writ  will  not  be 
granted,  where  full  and  adequate  relief  can  be  had  by 
appeal,  writ  of  error  or  otherwise. — Tlie  State v,  Williams, 
69  Ala.  311 ;  Ex  parte  State  Bar  Asso,,  92  Ala.  116. 

But,  this  is  not  the  limit  of  the  office  of  that  writ.  It 
is  sometimes  employed  to  correct  the  errors  of  inferior 
tribunals, and  to  prevent  a  failure  of  justice,  or  irreparable 
injury,  when  there  is  a  clear  legal  right,  and  there  is 
absence  of  any  other  adequate  remedy.  We  have 
recently  gone  over  this  subject  very  fully,  in  the  case  of 
Ex  parte  Tower  Man,  Co,,  103  Ala.  415,  and  it  is  unnec- 
essary to  here  repeat  what  was  there  said.  As  illustra- 
tive of  the  application  of  the  remedy  to  such  ends,  we 
refer  to  Ex  parte  Robbi7is,  29  Ala.  71 ;  Ex  parte  Morgan,  30 
Ala.  51 ;  Ex  parte  Haralson,  75  Ala.  543  ;  Ex  parte  Barnes, 
84  Ala.  540 ;  Reynolds  v.  Crook,  95  Ala.  570.  In  Ex  parte 
Morgan,  for  instance,  to  which  case  reference  has  already 
been  made, — a  case  identical  in  principle  with  the  one 
before  us, — this  court  held  the  security  not  to  be  in  ful- 
fillment of  statutory  requirements,  and  a  rule  nisi  for 
mandamus  to  correct  that  ruling  was  awarded. 
Vol.  lli. 
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There  can  be  no  question  but  that  the  ruling  of  the 
city  court  granting  the  rule  nisi  to  the  special  judge  of 
probate  in  this  case,  requiring  contestant  to  give  a  good 
and  sufficient  security  for  all  the  costs  of  the  contest,  was 
fully  sustained  by  the  adjudications  of  this  court,  to 
which  we  have  referred.  The  costs  of  the  trial,  if  pros- 
ecuted to  final  judgment  in  favor  of  contestee,  might 
have  far  exceeded  the  limits  of  the  bond  taken,  leaving 
him  without  the  benefits  of  a  statutory  judgment  against 
the  principal  and  his  sureties  for  costs,  which  the  stat- 
ute gave  him.  An  appeal,  in  the  end,  for  the  failure  of 
the  judge  to  require  the  proper  security,  would  have 
been  an  entirely  inadequate  remedy  for  the  threatened 
injury.  No  such  case  ought  to  be  allowed  to  be  prose- 
cuted without  a  proper  bond,  and  if  the  trial  judge  fails 
or  refuses  to  require  it,  or  accepts  one  not  in  accordance 
with  the  statute,  mandamus  is  the  proper  remedy  to  cor- 
rect his  rulings. 

It  is  obvious,  therefore,  if  we  were  to  grant  the  motion 
of  appellant,  for  a  rule  against  the  judge  of  the  city 
court,  it  would  be  unavailing  and  useless. 

We  find  no  error  in  the  proceedings  below,  of  which 
appellant,  if  here  on  proper  appeal,  can  complain.  His 
motion  for  a  rule  nisi  to  the  judge  of  the  city  court  of 
Talladega,  is  denied. 

Let  the  appeal  be  dismissed  out  of  this  court. 

Appeal  dismissed. 


Walton  V.  Parker. 

Action  for   Unlawful   Detainer. 

1.  Unlawful  detainer;  rulings  of  justice  of  the  peace  on  the  pleadings 
not  revisable  on  appeal  to  the  circuit  court. — In  the  trial  of  a  suit  for 
unlawful  detainer  before  a  justice  of  the  peace,  rulings  upon  the  plead- 
ings, such  as  allowing  amendments  to  the  complaint,  even  if  errone- 
ous, are  not  revisable  on  appeal  to  the  circuit  court;  the  statute 
(Code  of  1886,  ^  3405)  requiring  that  on  appeal  to  the  circuit  court 
the  cause  shall  be  **tried  de  novo  »  *  *  without  regai-d  to  any 
defects  in  the  summons  or  other  process  or  proceedings  before  the 
justice  of  the  peace." 
48 
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Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon  John  R.  Tyson. 

On  the  10th  day  of  July,  1895,  suit  was  commenced 
before  a  justice  of  the  peace  in  Barbour  county  against 
appellant,  Mariah  Walton,  for  unlawful  detainer  of  a 
certain  house  and  lot  in  the  city  of  Eufaula.  The  sum- 
mons in  said  cause  commanded  the  defendant  to  appear 
to  answer  the  complaint  of  N.  C.  Vaughan,  agent  for  H. 
H.  Parker.  The  caption  of  complaint  was  as  follows: 
**N.  C.  Vaughan,  agent  for  H.  H.  Parker  vs.  Mariah 
Walton."  No  names  of  parties  plaintiff  or  defendant 
appeared  in  the  body  of  the  complaint.  Afterwards,  on 
the  28th  day  of  July,  1895,  plaintiff  asked  leave  to  amend 
the  complaint  by  striking  out  the  words  '*N.  C.  Vaughan, 
agent  for"  in  the  caption  or  style  thereof.  Defendant 
objected  to  the  allowance  of  such  amendment,  because 
it  would  work  an  entire  change  in  the  party  plaintiff, 
but  the  court  overruled  said  objection  and  allowed  such 
amendment,  and  such  amendment  being  made,  judg- 
ment was,  on  said  28th  day  of  July,  1895,  rendered  in 
favor  of  the  plaintiff  in  said  justice  of  the  peace  court. 
On  the  31st  day  of  July,  1895,  defendant  took  an  appeal 
to  the  circuit  court.  At  the  June  term,  1896,  of  the  cir- 
cuit court  said  cause  coming  on  for  trial,  defendant  re- 
newed the  objection  which  had  been  made  in  the  justice 
of  the  peace  court  to  the  allowance  of  the  amendment,  and 
moved  the  court  to  strike  out  said  amendment  alldwing 
the  words  **N.  C.  Vaughan,  agent  for"  to  be  stricken 
out.  The  court  overruled  said  motion,  and  the  defend- 
ant excepted.  Plaintiff  then  offered  evidence  tending  to 
show  that  he  rented  the  premises  sued  for  to  the  defend- 
ant through  N.  C.  Vaughan,  as  his  agent ;  and  that  after 
the  expiration  of  the  lease  the  defendant  refused  to  de- 
liver up  possession,  although  proper  notice  had  been 
given  as  required  by  law.  The  defendant's  testimony 
tended  to  show  that  no  lease  was  ever  executed.  This 
was  all  the  evidence. 

Defendant  asked  the  court  in  writing  to  charge  the 
jury  that  '*If  the  jury  believed  the  evidence,  that  they 
would  find  for  the  defendant."  The  court  refused  to 
give  this  charge,  and  the  defendant  duly  excepted. 
There  were  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals,  and  assigns  as  error  the  overruling  of 
his  motion  to  strike  the  amendment  to  the  complaint, 
Vol.  114. 
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and  in  refusing  to  give  tlie  written  charge  requested  by 
him. 

H.  D.  Clayton  and  S.  H.  Dent,  Jr.,  for  appellant. 
The  amendments  which  were  allowed  by  the  justice  of 
the  peace  was  unwarranted. — Lucas  v,Pittman^  94  Ala. 
616 ;  Fowlkes  v,  M,  &  C.  R,  R.  Co.,  38  Ala.  310. 

2.  The  justice  having  jurisdiction  of  the  appellant,  the 
defendant  below,  an  appeal  from  the  decision  of  the  jus- 
tice, the  question  having  been  raised  in  the  justice  of  the 
peace  court,  was  the  proper  remedy,  since  the  justice  of 
the  peace  had  jurisdiction  of  the  parties  as  well  as  the 
subject  matter  of  the  suit. — Glaze  v,  Blake y  56  Ala.  379  ; 
M.  &  G,  R,  R,  Go.  V.  Brannum,  96  Ala.  461 ;  Independent 
Pub.  Go.  V.  Amer.  Press  Asso.,  102  Ala.  475. 

6.  L.  Comer,  contra. — ^The  justice  of  the  peace  prop- 
erly allowed  the  amendments  proposed. — Code  of  1886, 
§  2833  ;  Lucas  v.  Pittman,  94  Ala.  616 ;  Ex  parte  Sullivan, 
106  Ala.  80 ;  Ex  parte  Nicrosi,  103  Ala.  104. 

2.  When  the  defendant  in  the  court  below  toolc  a 
statutory  appeal  from  the  judgment  rendered  by  the  jus- 
tice court  in  favor  of  H.  H.  Parlcer  in  the  case  tlien  pend- 
ing in  said  justice  court,  and  filing  a  statutory  bond  as 
conditioned  and  required  by  law,  payable  to  said  Parlsier, 
then  such  case  so  appealed  to  the  circuit  court  of  H.  H. 
Parker  v.  Mariah  Walton  must  be  tried  5e  novo. — Code 
of  1886,  §  3405  ;  Littleton  v.  Glayton,  77  Ala.  271 ;  Kuhl  v. 
Long,  102  Ala.  563  ;  McGonnell  v.  Worns,  102  Ala.  587 ; 
Glaze  V.  Blake,  56  Ala.  379 ;  Ind.  Pub.  Go.  v.  Amer.  Press 
As80.,  102  Ala.  475 ;  3  Briclc.  Dig.,  592,  §§  47,' 49. 

McCLELLAN,  J. — Conceding  that  the  amendment  of 
the  complaint  allowed  by  the  justice  of  the  peace  was 
unwarranted,  its  allowance  constituted  a  defect  in  the 
proceeding  before  the  justice  which  is  not  available  to 
the  defendant  on  appeal  to  the  circuit  court,  where  the 
cause  is  required  to  be  **tried  de  novo,  and  according  to 
equity  and  justice,  without  regard  to  any  defect  in  the 
summons,  or  other  process,  or  proceedings  before  the 
•justice." — Code,  §  3405  ;  Littleton  v.  Glayton,  77  Ala.  571 ; 
McGonnell  V.  Worns,  102  Ala.  587. 

Affirmed. 
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Keith  V,  Proctor, 

Application  for  Letters   Testamentary  by  Foreign  Executor, 

1.  Grant  of  letters  testamentary  to  foreign  executor;  condition  and 
termn  tJiereof.—The  statute  (Code  of  1886,  §  2037)  removes  non-resi- 
dence as  a  disqualification  for  the  office  of  executor  in  this  State,  and 
permits  the  issuance  of  letters  testamentary  to  foreign  executors  of 
wills  regularly  probated,  but  only  "upon  like  bond  and  security  and 
the  same  terms  and  conditions"  as  are  required  of  residents. 

2.  Same;  when  not  relieved  from  giving  bond. — ^A  foreign  executor, 
applying  for  ancillary  lettera  testamentary  in  this  State,  is  not  re- 
lieved from  giving  bond  by  a  clause  in  the  will  of  the  testator  request- 
ing the  court  of  his  domicil  not  to  require  bond,  nor  does  the  fact 
that  the  domiciliary  court  where  the  will  had  been  probated  did 
nevertheless  require  him  to  give  bond,  which  was  done,  excuse  such 
executor  from  giving  another  bond  in  this  State  as  a  condition  prece- 
dent to  the  granting  to  him  here  ancillary  letters  testamentary. 

3.  Renunciation  of  right  to  letters  testamentary. — Under  the  statute, 
(Code  of  1886,  ^§  2010-11),  the  failure  of  a  pei-son  named  as  executor  in 
a  will  to  apply  for  letters  within  30  days  from  the  probate  thereof  is 
a  renunciation  of  the  right ;  but  when  a  foi-eign  executor  applies  for 
letter,  the  time  must  be  computed  from  the  ancillary  probate  in  this 
State,  and  not  from  the  original  probate  in  the  State  of  the  testator's 
domicil. 

4.  Sam£ ;  hy  implication. — An  executoi*ship  being  a  trust  which  may 
be  accepted  or  not,  there  may  be  a  renunciation  of  it  expressly  or  by 
implication. 

5.  Same ;  case  at  bar. — Where  a  foreign  executor,  who,  though 
renting  and  collecting  rents  from  his  testator's  real  property  within 
this  State,  fails  for  more  than  a  year  after  the  probate  of  the  will  in 
the  domiciliary  court  to  have  ancillary  probate  of  the  will  and  to  ap- 
ply for  ancillary  letters  testamentary  in  this  State,  and  does  not  make 
such  application  until  after  an  administrator  has  been  appointed 
within  the  State,  having  no  other  excuse  for  such  failure  than  that  he 
was  advised  that  such  probate  was  unnecessai-y,  such  conduct  amounts 
to  a  renunciation  of  the  right  to  have  ancillary  letters  testament<ary 
issued  to  him  in  this  State,  which  renunciation  he  is  without  capacity 
to  retract. 

Appeal  from  the  Probate  Court  of  Jackson. 
Heard  before  the  Hon.  William  B.  Bridges. 
On  January  4,  1894,  J.  F.  Anderson  died  testate  at 
Vol.  114. 


Digitized  by  VjOOQ IC 


1898.]  OP  ALABAMA.  677 

[Keith  V.  Proctor.] 

his  home  in  Franklin  county,  Tennessee,  and  on  Janu- 
ary 15,  1894,  his  will  was  duly  probated  in  the  county 
court  of  said  Franklin  county,  Tennessee,  and  in  said 
month,  the  appellant,  Louie  Keith,  who  had  been  named 
as  one  of  the  executors  in  the  will,  was  duly  appointed 
and  qualified  as  executrix. 

On  the  8th  day  of  April,  1895,  Louie  Keith  filed  in 
the  probate  court  of  Jackson  county,  Alabama,  a  certi- 
fied copy  of  the  will  of  John  F.  Anderson,  deceased, 
together  with  a  certificate  of  the  judge  of  the  county 
court  of  Franklin  county,  Tennessee,  that  such  will  was 
regularly  proved  and  established  in  said  court,  and  that 
letters  testamentary  were  issued  to  said  Louie  Keith 
thereon,  in  accordance  with  the  laws  of  the  State  of 
Tennessee ;  and  also  a  certified  copy  of  the  bond  given 
by  said  Louie  Keith,  as  such  executrix,  and  on  file  in 
said  county  court  of  the  county  of  Franklin,  State  of 
Tennessee.  On  the  same  date,  Louie  Keith  filed  her 
application  in  writing,  setting  forth  the  facts  as 
above  mentioned,  and  further  showing  that  on  the 
13th  day  of  March,  1895,  letters  of  administra- 
tion on  the  estate  of  said  John  F.  Anderson,  deceased, 
were,  on  the  application  of  one  H.  C.  Arnold,  who 
claimed  to  be  a  creditor  of  said  estate,  granted  to  John 
F.  Proctor,  as  the  general  administrator  of  Jackson 
county,  Ala.,  by  the  probate  court  of  Jackson  county, 
Alabama ;  and  prayed  that  the  letters  granted  to  said 
Proctor  be  revoked,  and  that  letters  testamentary  be 
granted  petitioner  on  the  estate  of  her  testator  in  Ala- 
bama. The  rest  of  the  facts  of  the  case  are  sufficiently 
stated  in  the  opinion. 

Upon  the  hearing  of  the  cause,  there  was  rendered 
the  following  decree :  *'It  is  further  ordered  that  the 
letters  of  administration  so  granted  to  said  Proctor  be 
revoked.  And  the  said  Henry  C.  Arnold,  as  such  credi- 
tor, having  filed  his  petition  in  writing,  praying  for  the 
appointment  of  J.  F.  Proctor,  or  some  other  suitable 
person,  as  administrator  with  the  will  annexed  upon 
said  estate,  and  the  said  Louie  Keith  having  filed  her 
petition  in  writing,  praying  that  letters  testamentary 
upon  said  estate  be  granted  to  her,  and  by  agreement  of 
counsel,  both  of  said  petitions  having  been  heard  together 
as  one  cause,  and  the  court  having  heard  the  evidence 
and  the  argument  of  counsel,  and  after  due  considera- 
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tion,  the  court  being  of  opinion  from  the  evidence  .  that 
said  J.  F.  Proctor  is  frugal  and  provident,  and  a  proper 
person  to  have  the  care  and  management  of  said  estate, 
and  that  the  interest  of  said  estate  will  be  best  subserved 
by  the  appointment  of  said  Proctor  the  fidministrator 
thereof  with  the  will  annexed,  it  is  ordered,  adjudged, 
and  decreed  that  the  application  of  the  said  Louie  Keith 
to  be  appointed  the  executrix  of  said  will  be  denied ; 
and  that  said  J.  F.  Proctor,  as  the  general  administra- 
tor of  the  said  county  of  Jackson,  Alabama,  be  and  he 
is  hereby  appointed  administrator  with  the  will  annexed 
of  the  estate  of  the  said  John  F.  Anderson,  deceased." 
From  this  decree  the  petitioner,  Louie  Keith,  appeals, 
and  assigns  the  rendition  thereof  as  error. 

R.  C.  Hunt  and  Martin  &  Bouldin,  for  appellant. 
1.  At  common  law  the  right  to  devise  and  bequeath 
property  by  will,  and  the  right  to  appoint  an  executor 
to  execute  such  will  are  rights  of  property,  and  are  laid 
down  as  among  the  most  cherished  property  rights. 
The  power  to  dispose  of  property  after  death,  and  as  in- 
cidental thereto,  the  right  to  choose  an  executor  in  whom 
the  testator  reposes  confidence  to  execute  it  according 
his  purpose,  are  among  the  chief  inducements  that  lead 
men  to  strive  to  accumulate  property  for  their  posterity. 
In  keeping  with  that  doctrine,  it  was  the  settled  law 
that  when  a  will  was  proven  and  admitted  to  probate, 
no  letters  testamentary  were  required.  The  probate  of 
the  will  itself,  ipso  facto,  gave  the  right  to  proceed  and 
execute  the  trust.  In  other  words,  the  courts  left  the 
selection  of  the  executor  wholly  with  the  testator. 
Wood  V.  Cosby,  76  Ala.  557 ;  1  Williams  on  Executors, 
275,  293  ;  Childress  v.  Bennett,  10  Ala.  751 ;  Fretwell  v. 
McLernore,  52  Ala.  134  ;  Wright  v.  Phillips,  56  Ala.  69. 

2.  It  is  not  the  intention  of  our  law,  as  shown  by  the 
statutes,  to  modify  or  in  any  way  curtail  the  valuable 
right  of  property  in  the  right  to  appoint  an  executor. 
Code  of  1886,  §§2003,  2004,  2037,'2038,  2066. 

Tally  &   Proctor,  contra, — 1.     Appellant's  right  to 
letters  testamentary  is  barred  under  section  2011  of  the 
Code  of  188G.— Wheat  v.  Fuller,  82   Ala.    572;    Sewell  v. 
Setvell,  41  Ala.  359. 
.    2.     Under  the  pleadings  and  evidence  in  the  cause, 
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the  court  very  properly  refused  to  grant  letters  to  her, 
because  from  her  improvidence,  she  was  incompetent  to 
discharge  the  duties  of  the  trust,  and  was  not  a  fit  per- 
son to  serve  as  executrix. — Code  of  1886,  §  2004. 

3.  No  one  else  entitled  to  letters  under  section  2011 
of  the  Code  having  applied,  administration,  with  the 
will  annexed,  must  be  granted  under  section  2014, 
subdiv.  4.  In  such  case,  the  selection  of  a  representa- 
tive rests  largely  in  the  discretion  of  the  judge.  The 
language  of  the  statute  is :  "Such  other  person  as  the 
judge  of  probate  may  appoint. — Davis  v,  Swearingen^  56 
Ala.  31;  Watson  v.  Glover^  77  Ala.  325;  Lucich.v.Medin^ 
93  Amer.  Dec.  376. 

-  4.  The  statute  did  not  prohibit  the  appointment  of 
the  general  administrator.  —  Code  of  1886,  §  2030. 
Chapters  3  and  4  of  Part  2,  title  4  of  the  Code,  embrac- 
ing sections  2003  to  2043  inclusive  are  devoted  to  the 
subject  of  granting  letters.  These  statutes  relate  to  the 
same  subject  and  must  be  construed  together ;  they  may 
be  construed  so  as  to  make  one  consistent  whole.  They 
are  in  pari  ma^ma  and  must  be  so  construed. — Fretwell 
V.  McLemore,  52  Ala.  138 ;  Crawford  v.  Tyson,  46  Ala. 
299 ;  M.  &  0.  R.  R,  Co.  v.  Malone,  46  Ala.  391 ;  3  Brick. 
Dig.  749,  §§  28,  39,  40;  23  Amer.  &  Eng.  Encyc.  of 
Law,  311,  314. 

BRICKELL,  C.  J. — ^This  was  an  application  by  the 
appellant  to  the  the  court  of  probate  of  the  county  of 
Jackson,  for  the  ancillary  probate  of  the  last  will  and 
testament  of  John  F.  Anderson,  deceased,  and  for  the 
grant  to  her  of  ancillary  letters  testamentary  thereon, 
and  for  the  revocation  of  letters  of  administration,  as  in 
.cases  of  intestacy,  the  court  had  granted  to  the  appellee, 
as  general  administrator  of  the  county.  At  the  time  of 
his  death,  the  testator  was  a  resident  citizen  of  the 
county  of  Franklin,  State  of  Tennessee,  and  on  the  15th 
day  Qf  January,  1894,  his  last  will  and  testament  was 
admitted  to  probate  by  the  county  court  of  said  county ; 
and  of  the  executors  nominated  by  the  will,  the  appel- 
lant alone  applied  for  and  obtained  letters  testamentary. 
The  present  application  was  filed  April  8,  1895 ;  and  in 
and  by  it  the  appellant  made  no  offer  to  give  bond  and 
security  for  the  performance  of  the  duties  of  executrix, 
nor  was,  such  offer  made  ou  the  hearing ;  nor  was  there 
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any  explanation  of  the  delay  in  making  the  application 
for  the  probate  of  the  will,  and  the  grant  of  letters  testa- 
mentary. On  the  13th  of  March,  1895,  the  letters  of 
administration  to  the  appellee  were  granted  on  the  appli- 
cation of  one  H.  C.  Arnold,  a  resident  creditor  of  the 
testator. 

The  Code,  section  2037,  authorizes  judges  of  probata 
to  issue  letters  testamentary  to  executors  of  will  regu- 
larly probated,  who  are  non-residents  of  the  State, '*upon 
like  bond  and  security,  and  upon  the  same  terms,  con- 
ditions and  requirements,  as  are  required  of  the  citizens 
of  this  State."  The  succeeding  section  reads  :  *'When 
the  will  has  been  probated  in  another  State  or  Territory, 
before  issuing  letters  testamentary  thereon  to  a  non-res- 
ident executor,  the  judge  of  probate  must  require  him 
to  file  in  court  a  copy  of  the  will  under  which  he  is  ap- 
pointed, together  with  a  certificate  of  the  judge  of  the 
court  in  which  the  will  was  probated,  that  such  will  was 
regularly  proved  and  established,  and  that  letters  testa- 
mentary were  issued  to  him  thereon,  in  accordance  with 
the  laws  of  the  State  or  Territory  in  which  such  original 
letters  were  granted,  and  also  a  certified  copy  of  the 
bond  or  other  security,  if  any,  on  file  in  the  court  from 
which  such  letters  were  issued."  These  sections  orig- 
inally formed  part  of  an  act,  approved  February  17, 
1876,  embodied  in  the  Code  of  1876,  sections  2379-84. 
Prior  to  that  enactment,  non-residents  of  the  State, 
whether  executors  of  wills  of  original  or  of  ancillary 
probate,  were  incapable  of  serving  as  executors.  The 
words  of  the  pre-existing  statute  were :  "No  person 
must  be  deemed  a  fit  person  to  serve  as  executor  who  is 
not  an  inhabitant  of  this  State ;"  and  removal  from  the 
State  was  cause  for  revocation  of  letters  testamentary. 
(Revised  Code  of  1867,  §§  1796,  2017).  Reading  and 
construing  the  sections,  as  they  must  be  read  and  con- 
strued, with  reference  to  the  statutes  which  they  super- 
seded and  repealed,  it  is  apparent,  the  primary,  con- 
trolling legislative  intent,  was  the  removal  of  inhabit- 
antcy  or  residence  within  the  State,  as  an  essential 
qualification  of  an  executor ;  conferring  upon  the  non- 
resident the  right  to  letters  testamentary  which  had  been 
limited  to  the  resident  executor.  Words  more  signifi- 
cant and  expressive  of  this  primary,  controlling,  legis- 
lative intent,  could  not  have  been  employed,  than  are 
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employed  in  section  2037.  There  is,  in  general  terms,  a 
grant  of  authority  to  judges  of  probate  to  issue  letters  tes- 
tamentary to  non-resident  executors  of  wills  regularly 
probated ;  but  the  issue  is  not  to  be  made  absolutely,  un- 
conditionally ;  it  is  to  be  made  ''upon  like  bond  and  secu- 
rity, and  upon  the  same  terms,  conditions  and  require- 
ments, as  are  required  by  law  of  citizens  of  this  State." 
The  right  of  the  non-resident  does  not  vary  from,  but  is 
coextensive  and  coequal  with,  the  right  of  the  citizen. 
Whatever  are  the  requirements  or  conditions, upon  which 
the  right  of  the  citizen  may  depend,  affect  the  right  of 
the  non-resident,  and  he  is  bound  to  their  observance. 

An  executor  not  relieved  or  exempted  by  a  provision 
in  the  will  of  the  testator,  is  required  to  "give  bond, 
with  at  least  two  sufficient  sureties,  payable  to,  and  to 
be  approved  by  the  judge  of  probate  of  the  county  having 
jurisdiction  of  the  estate,  in  a  penalty  equal  to  at  least 
double  the  estimated  value  of  the  real  and  personal 
property  of  the  estate,  and  conditioned  to  perform  all  the 
duties  which  are,  or  may  be  by  law  required  of  him  as 
such  executor  or  administrator." — Code  of  1886,  §  2024. 
It  is  further  declared,  that  **the  judge  of  probate  is  liable 
for  any  neglect  or  omission  in  not  taking  bond,  or  for 
taking  an  insufficient  bond,  from  any  executor  or  admin- 
istrator ;  and  any  person  injured  thereby,  may  maintain 
an  action  against  such  judge  and  his  sureties,  and  re- 
cover according  to  the  injury  proved." — Code  of  1886, § 
2033 .  These  sections,  and  the  sections  of  later  enactment , 
are  in  pari  materia,  and  must  be  taken  in  connection. — 
Sutherland,  Stat.  Con.,  §  288.  Letters  testamentary,  or 
letters  of  administration,  granted  without  the  taking  of 
bond  as  the  statute  requires,  are  not  esteemed  void  ;  they 
are  irregular,  voidable,  and  because  of  the  irregularity 
subject  to  revocation  on  the  application  of  any  party 
interested. — Ex  parte  Maxwell y  37  Ala.  362  ;  Curmiiigham 
V.  Thomas,  59  Ala.  158;  Leatherwood  v.  Sullivan,  81  Ala. 
458.  While  this  is  true,  when  the  validity  of  the  grant 
is  drawn  in  question  collaterally,  a  judge  of  probate  is 
bound  to  the  duty,  and  a  duty  he  should  not,  and  can 
not,  without  peril  to  himself  and  the  sureties  on  his  offi- 
cial bond,  forego,  of  requiring  the  bond  and  security  as 
the  condition  upon  which  the  letters  may  issue.  The 
protection  of  all  who  may  have  interests  involved,  and 
his  official  oath  demand  performance  of  the  duty. 
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The  application  of  the  appellant  for  letters  testament- 
ary, manifestly  proceeds  on  the  hypothesis,  and  on  that 
hypothesis  the  hearing  was  conducted,  that  she  was  not 
bound  to  the  execution  of  a  bond  with  sureties,  as  is  re- 
quired by  the  statute.  We  do  not  understand  distinctly, 
whether  the  hypothesis  is  rested  on  the  clause  of.  the 
will  by  which  the  testator,  because  of  his  full  confidence 
in  the  good  faith  and  integrity  of  the  executors  he  nom- 
inated, * 'authorizes  and  empowers  and  requests  the 
county  court  of  Franklin  county,^'  to  qualify  and  grant 
letters  testamentary  to  such  of  them  as  accepted  the 
trust,  without  bond ;  or  whether  it  is  rested  upon  the 
theory  that  the  bond,  that  court  had  nevertheless  re- 
quired the  appellant  to  execute,  a  copy  of  which  forms  a 
part  of  the  authenticated  record  filed  in  the  court  of 
probate,  satisfies  the  statutory  requirement.  The  pro- 
vision in  the  will  of  the  testator,  by  its  terms,  is  limited 
to  the  court  to  which  it  is  addressed — the  county  court 
of  the  county  of  Franklin,  Tennessee,  the  county  of  the 
domicil  of  the  testator  ;  and  it  was  not  within  his  con- 
templation that  any  other  tribunal  should  exercise  that 
which  he  expressed  as  power  and  authority.  It  is  unlike 
the  general,  unlimited  provision  in  the  bill  before  the 
court  in  Leatherwood  v,  Sullivan,  supraj  that  no  bond  be 
required  of  the  executors.  Taken  in  its  largest  sense,  it 
signifies  no  more  than  the  willingness  of  the  testator, 
that  the  tribunal  with  which  he  was  familiar,  should  not 
require  bond  and  security  from  his  executors,  for  an  ad- 
ministration to  be  conducted  under  its  supervision.  We 
may  conjecture,  that  if  other  tribunals  and  other  admin- 
istrations had  been  in  the  mind  of  the  testator,  the  pro- 
vision would  have  been  general ;  but  it  is  not  upon  mere 
conjecture  or  speculation,  that  we  can  depart  from  the 
words  of  the  provision,  converting  it  from  a  limited,  into 
a  general,  unlimited  exemption  from  giving  bond  and 
security  for  the  performance  of  the  duties  of  executor. 
Besides,  we  are  inclined  to  the  opinion,  that  as  the 
county  court  of  Franklin  had  exacted  bond  and  security 
from  the  appellant,  the  court  of  probate  could  properly 
have  refused  to  grant  her  letters  testamentary,  without 
requiring  of  her  like  bond  and  security.  The  vigilance 
of  the  court  of  probate  should  not  have  been  less  than 
that  of  the  tribunal  of  domiciliary  administration. 

The  other  theory^  that  as  the  appellant  had  given  bond 
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and  security  in  the  county  court  of  Frankliu,  Tennessee, 
no  other  bond  or  security  could  be  required  of  her,  seems 
to  rest  upon  the  proposition  that  such  is  the  construc- 
of  section  2038  of  the  Code.  The  argument  seems  to  be, 
that  section  2037  has  relation  wholly  to  the  non-resident 
executor  of  wills  of  original  probate  in  this  State,  and  it 
is  only  to  such  an  executor  its  general  terms  can  be  ap- 
plied, and  from  whom  like  *  'bond  and  security' '  may  be 
required,  as  is  required  of  citizens  of  the  State.  The 
succeeding  section  2038,  has  relation  to  the  non-resident 
executors  of  a  will  of  original  probate  in  another  State 
or  Territory,  of  which  probate  and  administration  in  this 
State  is  ancillary,  and  that  no  other  bond  and  security 
can  be  required  than  such  as  may  have  been  given  at  the 
forum  of  the  original  probate,  and  of  the  original  grant 
of  letters  testamentary.  Passing  the  inquiry  whether 
the  two  sections  are  capable  of  such  dissociation,  if  this 
be  the  true  construction,  the  result  is,  that  the  non-resi- 
dent executor  of  a  will  of  ancillary  probate,  would  be 
without  bond  and  security  for  the  administration  of 
assets  coming  here  into  his  possession.  The  liability  of 
sureties  of  an  executor,  or  administrator,  is  limited  to 
the  assets  rightfully  coming,  or  which  ought  to  have 
come  to  his  possession,  in  the  State  or  country  in  which 
he  is  appointed  or  qualified. — Schouler  on  Executors,  § 
146  ;  Fletcher  v.  \Viei\  7  Dana  345  ;  Governor  v,  WilliaynSj 
3  Ired.  L.  152.  It  is  a  mere  truism  to  say,  that  the  leg- 
islation of  other  jurisdictions  cannot  extend  the  obliga- 
tion of  the  bond,  or  the  liability  of  the  sureties.  Stat- 
utes not  prohibiting,  the  common  law,  in  the  grant  of 
ancillary  letters  testamentary,  or  of  administration,  pre- 
ferred the  domiciliary  representative,  but  from  him  new 
security,  according  to  the  law  of  the  forum  of  the  ancillary 
grant,  was  always  required. — Story  on  Conflict  of  Laws, 
§§512-13  ;  Wharton's  Conflict  of  Laws,  §§  408-10.  It  was 
never  supposed  that  the  security  given  at  the  domicil 
could  be  extended  to  a  foreign  jurisdiction  ;  and  that  the 
foreign  jurisdiction,  in  contravention  of  its  own  laws, 
would  suffer  administration  without  security.  We  are 
of  opinion,  that  in  no  event,  ought  letters  testamentary 
to  have  issued  to  appellant,  without  the  bond  and  secu- 
rity which  would  have  been  required  of  a  citizen  of  the 
State.  The  statute  confers  on  the  non-resident  the  right 
which  had  been. limited  to  the  resident  executor — it  re- 
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moves  uon-residence  as  a  disqualification — but  it  is  not 
capable  of  a  construction  which  distinguishes  between 
the  non-resident  executor  of  a  will  of  original  probate  in 
the  State,  and  the  non-resident  executor  of  a  will  of  an- 
cillary probate.  The  two  stand  upon  the  same  plane  of 
equality  of  right  and  of  duty,  with  the  resident  ex- 
ecutor. 

The  statutes,  (Code  of  1886,  §§  2010-11),  require  the 
executor  of  a  will  of  original  probate  in  the  State,  to 
apply  for  letters  testamentary  within  thirty  days  after 
the  probate,  and  if  within  that  period  he  fails  to  make 
application,  his  right  to  letters  is  waived;  it  is  an 
abandonment,  a  renunciation  of  the  right,  as  eflfectual 
in  legal  contemplation,  as  a  renunciation  in  writing, 
filed  in  the  court  from  which  the  letters  must  issue. 
Wheat  V,  Fuller,  82  Ala.  572.  The  manifest  purpose  of 
these  requirements,  is  to  avoid  a  vacuum  of  indefinite 
continuance  in  the  administration  of  the  estate,  and  to 
quicken  the  diligence  of  the  person  having  the  right  to 
qualify  as  executor,  in  its  exercise.  In  their  original 
enactment,  the  statutes,  as  is  apparent  from  the  terms 
in  which  they  are  expressed  and  the  state  of  the  exist- 
ing legislation,  had  exclusive  reference  to  the  resident 
executor  of  wills  of  original  probate  in  this  State,  and 
there  could  not  have  been  occasion  or  reason  for  an  ex- 
tension of  them  to  the  non-resident  executor  of  a  foreign 
will,  of  which  there  was  only  an  ancillary  probate.  We 
do  not  doubt,  that  upon  such  probate,  the  executor  must 
within  thirty  days  thereafter  apply  for  letters  testa- 
mentary, or  the  right  to  letters  will  be  regarded  as 
waived  and  lost ;  to  this  extent,  the  statutory  require- 
ments must  be  extended.  But  we  can  not  assent  to  the 
proposition,  pressed  by  appellee,  that  the  time  within 
which  the  application  must  be  made,  is  to  be  computed 
from  the  original  or  domiciliary  probate.  If  that  con- 
struction of  the  statutes  prevailed,  it  would  operate  often 
to  thwart  the  right  of  the  non-resident  executor  to  let- 
ters testamentary,  w^hich  the  particular  statutes  we  are 
considering,  are  intended  to  secure.  Nor  can  we  assent 
to  the  broad  proposition  pressed  by  the  counsel  for  the 
appellant,  that  as  letters  testamentary  can  not  be  granted, 
until  there  is  probate  of  the  will,  the  time  within  which 
application  for  them  must  be  made,  is,  in  all  cases,  to 
be  computed  from  the  ancillary  probate.  That  is  doublr 
YoL.  114. 
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less  the  general  rule,  but  if  applied  in  all  cases,  it  might 
result  in  causing  a  vacuum  of  prolonged,  indefinite  con- 
tinuance in  the  administration,  it  is  the  policy  of  the 
law  to  avoid.  Every  case  must  be  considered  and  de- 
termined in  the  light  of  its  own  facts  and  circumstances. 
An  executorship  is  a  trust,  the  executor  is  not  com- 
pelled to  accept ;  there  may  be  express  or  implied  re- 
nunciation of  it ;  renunciation  in  writing,  or  by  matter 
in  pais. — Thornton  v.  Winston,  4  Leigh  152;  Uldrick  v. 
Simpson,  1  S.  C.  289  ;  Ayres  v.  Weed,  16  Conn.  291.  In 
7  Am.  &  Eng.  Encyc.  of  Law,  p.  200,  it  is  said  :  '*Any 
act  radically  inconsistent  with  the  nature  of  the  trust 
may  amount  to  a  constructive  renunciation  of  the  trust." 
And  in  Schouler  on  Executors,  section  46,  it  is  said  by 
the  author  :  "On  the  other  hand,  a  constructive  refusal 
has  sometimes  been  inferred  by  acts  and  omissions  of 
the  person  named  as  executor.  Thus,  it  is  held  that  the 
executor's  neglect  for  a  long  time  to  take  out  letters  and 
prove  the  will,  when  he  might  have  done  so,  amounts 
to  a  refusal.  And  long  delay  to  take  such  steps  ought 
thus  to  be  construed,  in  the  interest  of  all  concerned, 
where  there  has  been  no  intermeddling  with  the  estate 
on  his  part,  and  he  has  not  suppressed  the  will." 

The  appellant  was  a  resident  of  the  State  of  Tennessee, 
and  whatever  may  have  been  the  necessities  of  adminis- 
tration in  this  State,  the  court  of  probate  could  not  com- 
pel her  to  probate  of  the  will,  and  to  the  taking  or  re- 
nunciation of  letters  testamentary.  The  assets  within 
the  jurisdiction  of  the  court,  consisted  exclusively  of 
real  estate,  from  a  part  of  which,  the  testator  having 
leased  or  rented  it  in  his  life,  rents  were  accruing ;  and 
other  parts,  if  not  suffered  to  lie  idle  and  unproductive, 
there  was  a  necessity  to  rent.  These  lands,  by  the  will 
of  the  testator,  the  executors  are  empowered  to  sell 
publicly  or  privately,  as  may  be  most  advantageous ; 
and  there  is  a  direction  to  the  executors  to  terminate  by 
notice,  an  agreement  the  testator  had  made  with  the 
Memphis  &  Charleston  Railroad  Company  for  the  build- 
ing of  their  machine  shops  on  a  part  of  the  lands,  be- 
cause, as  expressed  in  the  will,  it  had  been  many  years 
since  the  agreement  was  made,  and  the  company  had 
failed  to  comply  with  it.  The  power  of  sale,  under  the 
statute,  would  have  devolved  on  the  appellant  solely,  as 
executrix,  if  she  alone  had  qualified  and  taken  letters  tes- 
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tamentary.— Code  of  1886,  §  1864.  The  title  to  real  estate 
is  regulated,  governed  and  established  by  the  lexrei  sitae  ; 
and  when  a  power  of  sale  of  lands  is  conferred  by  will 
of  an  executor,  there  must  be  probate  of  the  will  in  the 
State  where  the  lands  are  situated,  and  the  power  must 
be  exercised  by  an  executor  deriving  authority  from,  or 
recognized  by  the  laws  of  the  State. — Sloan  v.  Frothing- 
ham,  65  Ala.  593  ;  Kerr  v.  Moon,  9  Wheat.  565 ;  Cutter  v. 
Davenport,  1  Pick.  81;  Hutchins  v.  State  Bank,  12  Mete. 
424.     Without  probate  of  the  will  in  this  State,  the  ap- 
pellant received  rents  accruing  from  the  real  estate  the 
testator  in  his  life  had  left ;  proceeded  to  the  renting  of 
other  parts  of  the  real  estate,  entered  into  negotiations 
for  a  sale  of  some  parts  of  it ;  obtained  a  decree  from 
the  chancery  court  of  Franklin  county,  Tennessee,  for 
the  sale  of  it,  a  sale  which  was  arrested  and  prevented 
by  the  interference  of  the  appellee  after  his  appointment 
as  administrator.     More   than    twelve  months   elapsed 
after  the  probate  of  the  will  at  the  domicil  of  the  testa- 
tor, before  administration  was  committed  to  the  appellee 
as  general  administrator,  during  which  period,   the  ap- 
pellant, though  receiving  rents,  had  suffered  parts  of  the 
lands  to  be  sold  for  the  payment  of  taxes ;   and  it  was 
not  until  after  administration  had  been  committed  to 
the  appellee,  and  by  his  interference,  a  sale  of  the  lands 
under  the  decree   of   the   chancery   court   of   Franklin 
county  had  been  prevented,  that  she  made  the  present 
application  for  letters  testamentary.     The  necessity  for 
an  administration  in  this  State  was  not  unknown  to  her ; 
a  personal  representative  deriving  authority  and  power 
from  the  proper  tribunal  of  this  State,  alone,   could  ex- 
ercise dominion  and  control  over  the  lands  ;  could  rent 
them ;  could  receive   the   rents,  acquitting  the  tenants 
from  liability ;  could  give  the  notice  to  terminate  the 
agreement   with   the  Memphis   &  Charleston   Railroad 
Company ;    and   yet   she  permitted   more   than   twelve 
months  to  elapse,  during  which  slie  could  have  obtained 
letters  testamentary  upon  applying  for  them.     If  there 
be  an  explanation,  or  excuse  for  the  delay,   oflfered,  it 
lies  in  the  fact  that  she  was  advised  probate  of  the  will 
in  this  State  was  unnecessary ;  if  the  fact  be  conceded, 
it  is  significant  only  that  she  did  not  intend  to  claim,  or 
exercise  in  this  State,  the  right  to  letters  testamentary. 
Aggregating  the  facts,  we  are  forced  to  the  conclusion, 
Vol.  114. 
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that  she  never  intended  taking  probate  of  the  will,  or 
letters  testamentary,  in  this  State,  subjecting  herself 
and  the  estate  and  its  administration  to  the  proper  tri- 
bunals of  this  State,  until  she  was  quickened  by  the 
grant  of  administration  to  the  appellee ;  and  that  her 
conduct  was  a  renunciation  of  the  right  to  letters  testa- 
mentary conferred  by  the  laws  of  this  State  ;  a  renuncia- 
tion she  was  without  capacity  to  retract.  If  this  be  not 
true,  the  statutes  so  carefully  framed,  and  explicitly 
manifesting  the  policy  of  the  State,  to  avoid  vacuums  in 
the  administrations  of  estates,  of  prolonged,  indefinite 
continuance,  dependent  on  the  diligence,  or  the  caprice 
of  those  who  may  have  a  privity  of  right,  are  vain. 

The  court  of  probate  having  before  it,  and  in  its  cus- 
tody, a  duly  authenticated  copy  of  the  will  of  the  testa- 
tor, very  properly  admitted  the  same  to  probate.  The 
granting  of  the  probate,  according  to  the  statute,  and 
the  principles  of  the  common  law,  required  a  revocation 
of  the  grant  of  administration,  as  in  cases  of  intestacy, 
to  the  appellee.  Under  the  particular  facts,  the  ap- 
pointment of  the  appellee  as  general  administrator, 
with  the  will  annexed,  we  deem  to  have  been  properly 
made.  We  find  no  error  in  the  decree  of  the  court  of 
probate,  and  it  must  be  affirmed. 

Affirmed. 


Cox  V.  Boyett.* 

Statutory  Action  of  Detinue  hy  Married  Weman,  \\\  ^ 

1.  Husband  and  wife  ;  exchange  of  wife^s  property ;  action  of  detinue. — 
A  parol  exchange  by  the  husband  and  wife  of  chattels  belonging  to 
her,  which  is  made  prior  to  the  act  approved  February  28,  1887  (Code 
of  1886,  §  2348),  making  such  exchange  valid,  vested  the  title  to  the 
chattels  exchanged  in  the  husband,  and  the  wife  cannot  recover  them 
in  an  action  of  detinue  from  one  who  purchased  them  at  an  execu- 
tion sale  under  a  judgment  against  her  husband. 


•This  case  is  cited  as  an  authority  in  a  case  contained  in  the  body 
of  the  present  report.  It  is  reported  at  length  in  the  17th  Southern 
Reporter,  page  26.  It  was  afterwards  niarived  not  to  be  reported  ;  and 
hence  has  not  appeared  in  any  of  the  previous  official  reports. 
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2.  Same;  same ;  »am«.— Where  certain  chattels  belonging  to  the 
husband,  along  with  certain  other  chattels  belonging  to  the  wife,  are 
exchanged  for  other  personal  property,  the  wife  cannot  main- 
tain an  action  of  detinue  to  recover  the  peraonal  property  exchanged 
for,  upon  the  gi-ound  that  they  were  tenants  in  common  of  an  undivi- 
ded interest  in  the  property,  without  proof  as  to  the  extent  of  her 
interest  therein. 

3.  Action  of  detinue;  judgment;  charge  to  the  jury, — The  plaintiff  in 
an  action  of  detinue  who  did  not  give  bond  and  take  possession  of  the 
property,  cannot  complain  on  appeal  of  the  refusal  of  the  trial  court 
to  instruct  the  jury,  that  if  they  found  for  the  defendant  they  must 
assess  the  value  of  each  item  of  property  involved  in  the  suit ;  and  es- 
pecially is  this  true,  where  no  judgment  is  rendered  against  plaintiff 
either  for  the  property  or  its  alternate  value. 

Appeal  from  the  Circuit  Court  of  Marion. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  was  a  statutory  action  of  detinue  brought  by  the 
appellant,  Emily  J.  Cox,  against  the  appellee,  Green 
Boyett,  to  recover  the  possession  of  a  yoke  of  oxen  taken 
from  the  possession  of  herself  and  husband,  and  sold  by 
the  sheriff  at  an  execution  sale  under  a  judgment  against 
her  husband.  The  plaintiff  claimed  title  to  the  property 
by  a  series  of  exchanges  which  her  husband  had  made. 
The  property  which  he  first  exchanged  came  into  the 
wife's  possession  prior  to  the  passage  of  the  act  approved 
February  28,  1887,  and  this  exchange  was  made  by 
verbal  contract  to  which  the  wife  agreed.  In  some  of 
the  subsequent  exchanges  there  was  included  property 
which  belonged  to  the  husband.  The  other  facts  of  the 
case  are  sufficiently  stated  in  the  opinion. 

There  was  judgment  for  the  defendant.  The  plaintiff 
appeals,  and  assigns  as  error  the  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

McGuiRE  &  Collier,  for  appellant. 

Key  &  Hester  and  W.  C.  Davis,  contra. 

McCLELLAN,  J. — Under  statutes  of  this  State  in  re- 
lation to  the  separate  property  of  married  women  prior 
to  the  act  of  February  28,  1887,  no  property  of  the  wife 
could  be  sold  or  exchanged  and  conveyed  except  by  in- 
strument in  writing,  executed  by  husband  and  wife 
jointly,  and  attested  by  two  witnesses  (Code  of  1876,  § 
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2707)  ;but,  under  that  act,  ''the  personal  property  of  the 
wife,  or  any  part  thereof,  may  be  sold,  exchanged,  or 
otherwise  disposed  of  by  the  husband  and  wife  by  parol 
or  otherwise."— Code  of  1886,  §  2348.  .This  change  in 
the  requisites  of  a  conveyance  or  disposition  of  the  wife's 
personalty,  merely  authorizing  parol  contracts  where 
writing  was  before  necessary,  the  concurrence  and  join- 
der of  the  husband  being  still  essential,  can  no  more  be 
said  to  deprive  the  husband  of  any  vested  right  in  the 
wife's  property,  if  any  such  he  had,  than  a  statutory 
authorization  of  conveyance  of  realty  by  parol  would  be 
the  deprivation  of  vested  interests  in  land  held  by  the 
husband  in  his  own  right.  Neither  provision  divests 
anything,  but  each  authorizes  merely  another  and  diflfer- 
ent  mode  by  which  the  holder  of  property  or  an  interest 
in  property  may  of  his  own  free  will  dispose  of  and  con- 
vey it.  It  follows  that  if  all  the  property  which  was 
exchanged  for  the  oxen  for  which  Mrs.  Cox,  a  married 
woman,  sues  in  this  action,  had  belonged  to  her,  ^he 
would  now  have  title  to  the  property  claimed,  and  be 
entitled  to  recover  on  the  case  presented  in  other  essen- 
tials by  this  record.  But  the  uncontro verted  evidence, 
being,  indeed,  that  of  the  plaintiflF  herself,  shows  that 
prior  to  the  statute  of  February  28,  1887,  plaintiff  and 
her  husband,  by  parol,  exchanged  certain  chattels  belong- 
ing to  the  wife  for  a  part  of  the  property,  which,  since 
the  statute,  was  exchanged  for  that  now  in  suit.  It  is 
well  settled  that  the  chattels  thus  exchanged  for  without 
writing  became  under  the  former  law,  then  of  force,  the 
property  of  the  husband. — Kennon  v.  Dibble ,  75  Ala.  351 ; 
Harper  v.  Rudd,  89  Ala.  371 ;  Stout  v.  Kinsey,  90  Ala. 
546.  And,  while  other  parts  of  the  chattels  which  con- 
stituted the  consideration  for  the  property  no^  claimed 
by  the  wife  unquestionably  belonged  to  her,  it  nowhere 
appears  in  the  evidence  what  was  the  relative  value  of 
these  respective  parts.  And  if  it  be  conceded  that  the 
exchange  of  certain  chattels  belonging  to  the  husband, 
along  with  certain  other  chattels  belonging  to  the  wife, 
for  the  chattels  in  suit,  made  them  owners  or  tenants  in 
common  of  undivided  interests,  and,  further,  that  thp 
wife  might,  upon  proof  of  the  extent  of  her  interest, 
have  a  recovery  therefor  against  the  defendant,  holding 
under  the  husband,  yet  there  could  be  no  recovery  here, 
because  there  was  no  such  proof.     The  jury  had  no  data 
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from  which  to  determine  what  interest  she  had  in  the 
property  sued  for ;  and  the  trial  court,  we  think,  proper- 
ly gave  the  affirmative  charge  for  the  defendant. 

If  the  plaintiff  had  given  bond,  and  taken  the  prop- 
erty sued  for  into  her  possession,  and  so  held  it  at  the 
time  of  trial,  it  would  have  been  error  for  the  court  to 
have  refused  a  request  by  her  for  an  instruction  to  the 
effect  that,  if  the  jury  found  for  the  defendant,  they 
should  assess  the  value  of  each  item  of  property  involved  in 
the  suit,  if  that  be  practicable,  as  in  this  case. —  Warehouse 
Co,  V.  Johnson,  85  Ala.  178.  But  it  does  not  appear 
by  this  record  that  the  plaintiff  had  the  property  in  her 
possession,  but,  to  the  contrary,  it  is  pretty  clearly  in- 
ferable from  the  charges  requested  and  from  the  judg- 
ment rendered,  which  was  for  costs  only,  that  she  did 
not.  And  even  had  this  been  otherwise,  and  she  had 
asked  such  charge,  she  could  not  have  been  injured  by 
its  refusal,  since  there  is  no  judgment  against  her,  either 
for  the  property  or  its  alternate  value.  And,  finally, 
the  charge  which  was  asked  by  the  plaintiff  in  respect  of 
the  assessment  of  value  contained  also  a  direction  to  the 
jury  to  find  for  the  plaintiff  if  they  believed  the  evidence. 
As  the  plaintiff  had  not  made  out  her  case,  the  charge 
could  not  have  been  given  if  it  had  been  proper  in  rela- 
tion to  the  assessment  of  separate  values. 

Affirmed. 


Parker  v.  The  State.* 

Indictment  for  Burglary. 

1.  Burglary ;  sufficiency  of  indictment;  clerical  error  in  omission  of 
letters. — An  indictment  for  burglary,  which  charges  that  the  defend- 
ant with  intent  to  steal,  broke  into  and  entered  **the  dwell-house"  of 
a  certain  designated  person,  against  the  peace  and  dignity  of  the 
State  of  Alabama,  is  fatally  defective  ;  the  omission  of  the  three  let- 
ters, ing^  from  the  woi*d  "dwelling"  being  a  matter  of  substance 
and  destroying  the  legal  sufficiency  of  the  indictment. 


*In  the  report  of  this  case,  as  found  in  110  Alabama  688  and  20  So. 
Kep.  1022,  in  copying  the  indictment  there  was  a  mistake  made 
which  is  misleading  to  the  profession ;  and  the  case  is,  therefore,  here 
republished  at  length. 
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Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  John  Moore. 

The  appellant,  Osborne  Parker,  was  tried  and  convic- 
ted under  the  following  indictment:  **The  grand  jury 
of  said  county  charge  that  before  the  finding  of  this  in- 
dictment Osborne  Parker,  with  intent  to  steal,  broke 
into  and  entered  the  dwell-house  of  Augustus  Moore, 
alias  Gus  Moore,  against  the  peace  and  dignity  of  the 
State  of  Alabama.'*  After  the  return  of  the  verdict  of 
guilty,  the  defendant  moved  the  court  in  arrest  of  judg- 
ment, upon  the  ground  that  the  indictment  upon  whicn 
he  was  tried  was  defective,  in  that  '*it  fails  to  allege  that 
the  defendant  broke  into  and  entered  any  dwelling 
house,  or  any  shop,  store,  warehouse  or  other  building, 
structure  or  inclosure,  in  which  any  goods,  wares  or  mer- 
chandise or  other  valuable  thing  was  kept  for  use,  sale  or 
deposit."  Upon  the  hearing  of  this  motion,  the  court  re- 
fused to  grant  it ;  and  to  this  ruling  of  the  court  the  de- 
fendant duly  excepted.  This  constitutes  the  only  ques- 
tion presented  for  review  on  the  present  appeal. 

J.  H.  Stewart  and  Robert  B.  Evins,  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

Per  Curiam. — The  indictment  in  this  case  was  fatally 
defective  and  the  motion  in  arrest  of  judgment  should 
have  been  granted.  In  the  case  of  Griffith  v.  The  State, 
90  Ala.  583,  the  indictment  omitted  the  letters  *'ght" 
from  the  word  "aforethought"  ;  and  while  recognizing 
the  general  rule  that  a  mere  clerical  error,  or  misspell- 
ing, or  the  omission  of  letters,  did  not  necessarily  vitiate 
an  indictment,  the  omission  was  fatal.  In  the  case  of 
Grant  v.  State,  55  Ala.  201,  the  omission  of  the  letter  **d" 
from  the  word  "gold"  was  held  to  be  a  mere  clerical 
error,  not  aflfecting  the  sense  or  sound  of  the  word,  and 
did  not  vitiate  the  indictment.  Unless  we  depart 
from  these  decisions,  we  must  hold  the  indictment  bad 
in  the  present  case.  Great  precision  should  be  preserv- 
ed in  matters  which  vitally  affect  the  life  and  liberty  of 
the  citizen  ;  and  we  are  not  willing  to  relax  the  rule  in 
this  respect  laid  down  by  our  predecessors. 

Reversed  and  remanded. 
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MEMOKA-NID^ 

OF 

Cases  Decided  During  the  Period  Embraced  in  this 

VoLUMF,  Which  are  Ordered  not  to  be 

Reported  in  Full. 


Terrell  v.  The  State. 

Appeal  from  Montgomery  City  Court. 

Tried  before  the  Hon.  A.  D.  Sayre. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-general,  for  the  State. 

The  appellant  was  indicted  and  tried  for  murder,  and 
convicted  of  murder  in  the  first  degree  and  sentenced  to 
be  hanged.  On  this  appeal  there  was  no  bill  of  exceptions, 
and  no  point  reserved,  and  the  judgment  of  conviction 
was  affirmed. 

Opinion  Per  Curiam. 


Elllngrton  V.  The  State. 

Appeal  from  the  Macon  Circuit  Court. 

Tried  before  the  Hon.  John  R.  Tyson, 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  indicted,   tried  and  convicted  for 
grand  larceny.     No  exceptions  were  reserved  to  the  ad- 
VoL.  114. 
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mission  or  exclusion  of  evidence.  The  bill  of  exceptions 
states  with  reference  to  defendant's  evidence  **that  this 
was  about  all  of  the  evidence  introduced  by  defendant." 
The  court  holds  that  ''about"  is  entirely  too  indefinite 
when  used  in  a  bill  of  exceptions  with  reference  to  the 
evidence  introduced. — Arnold  v.  A.  0.  S.  R.  R.  Co.,  84 
Ala.  159. 

There  was  no  exception  reserved  to  the  refusal  of 
the  court  to  instruct  the  jury  as  requested.  The  pro- 
visions of  the  statute  (Acts,  1894-95,  p.  126) ,  providing 
,that  an  exception  by  the  opposite  party  shall  be  pre- 
sumed to  charges  given  or  refused,  are  available  for  the 
purpose  of  requiring  a  review  of  the  rulings  of  the 
lower  court,  provided  the  actions  and  rulings  of  the 
court  are  assigned  as  error.  In  this  case  there  are  no 
assignments  of  error^  therefore  the  ruling  will  not  be 
reviewed. — Alston  v.  State,  109  Ala.  51 ;  Wesson  v.  State, 
109  Ala.  61.     The  judgment  is  aflSrmed. 

Opinion  by  Coleman,  J. 


Elllngrton  V.  The  State. 

Appeal  from  Macon  Circuit  Court. 

Tried  before  the  Hon.  John  R.  Tyson. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  convicted  for 
grand  larceny.  The  only  question  presented  on  the 
present  appeal  was  the  court's  refusal  to  give  two 
charges  requested  by  the  defendant,  which  the  court 
holds  most  clearly  invaded  the  province  of  the  jury. 

The  judgment  is  affirmed. 

Opinion  by  Head,  J. 
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Connell  v.  Cary. 

Appeal  from  Shelby  Circuit  Court. 

Tried  before  the  Hon.  R.  W.   Cobbs,   Special  Judge. 

W.  R.  Oliver,  for  appellant. 

W.  S.  Gary,  contra. 

This  was  an  action  upon  an  account,  brought  by  the 
appellee  against  the  appellant,  in  which  judgment  was 
rendered  for  the  plaintiff.  The  suit  was  commenced  in 
a  justice  of  the  peace  court,  and  was  tried  in  the  circuit 
court  upon  the  removal  thereto  by  a  writ  of  certiorari.  One 
of  the  errors  assigned  was  that  the  cause  was  set  down, 
for  trial  on  Tuesday,  the  second  week  of  the  term,  and 
that  the  judgment  by  default,  from  which  the  appeal 
was  taken,  was  rendered  on  Thursday  of  said  week.  It 
is  held  that  this  did  not  make  the  judgment  erroneous. 
Another  error  assigned  was  that  the  complaint  filed  in 
the  justice  court  was  insufficient  to  support  a  judgment ; 
but  it  is  held  that  the  complaint  was  sufficiently  defi- 
nite and  certain,  upon  the  authority  of  Smith  v.  Dick^ 
95  Ala.  311 ;  Martin  v.  Higgim,  23  Ala.  775.  The  judg- 
ment in  favor  of  the  plaintiff  is  affirmed. 

Opinion  by  Haralson,  J. 


Haggrerty  v.  The  State. 

Appeal  from  Elmore  Circuit  Court. 

Tried  before  the  Hon.  N.  D.  Denson. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The   appellant  was  indicted,   tried  and  convicted  of 
grand  larceny.     The  judgment  of  conviction  is  affirmed. 

Opinion  Per  Curiam, 
Vou  114. 
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Long:  et  al.  v.  Marshall. 

Appeal  from  Barbour  Chancery  Court. 

Heard  before  the  Hon.  Jerb  N.  Williams. 

S.  H.  Dent,  Jr.  and  W.  C.  Swanson,  for  appellant. 

A.  H.  Merrill,  for  appellee. 

The  bill  was  filed  by  appellee,  E.  C.  Marshall, 
against  F.  0.  Robson,  Rachel  Robson,  his  wife,  J.  H. 
Long,  residents  of  Barbour  county,  Alabama,  and  J.  F. 
Comer.  It  averred  the  execution  and  delivery  by  said 
Robson  and  wife  of  a  mortgage  to  complainant  on  cer- 
tain described  lands  in  Bullock  county,  Alabama,  to 
secure  the  payment  of  a  debt  contemporaneously  con- 
tracted with  complainant  by  said  F.O.  Robson,  and  that 
a  large  part  of  the  debt  remained  due  and  unpaid  at  the 
filing  of  the  bill ;  that  before  the  execution  of  said  mort- 
gage, said  Robson  and  wife  had  made  to  appellant, Long, 
a  mortgage  conveying  the  same  land  ;  and,  upon  infor- 
mation and  belief,  that  said  mortgage  to  Long  was  fully 
paid  and  satisfied.  Said  J.  F.  Comer  was  in  possession 
of  said  land  under  a  purchase  from  Robson  and  had  a 
knowledge  of  the  existence  of  both  of  said  mortgages  be- 
fore he  bought.  The  bill  prayed  for  the  statement  of  ac- 
count to  ascertain  what  was  due  to  complainant  on  her 
mortgage  and  what  was  due  Long  on  his  mortgage  from 
Robson  ;  that  if  anything  was  found  to  be  due  on  Long's 
mortgage,  complainant  be  let  in  to  redeem  by  paying  the 
ascertained  amount,  and  if  nothing,  that  the  mortgage 
be  delivered  up  and  cancelled ;  and  for  a  foreclosure  of 
complainant's  said  mortgage. 

On  the  final  submission  of  the  cause  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainant 
was  entitled  to  the  relief  prayed  for,  and  ordered  accord- 
ingly. From  this  decree  the  defendants  appeal,  and 
assign  the  rendition  thereof  as  error.  The  decree  is  re- 
versed and  the  cause  remanded. 

Opinion  by  Head,  J. 
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Campbell  v.  The  State. 

Appeal  from  Bridgeport  City  Court. 

Tried  before  the  Hon.  Sam  W.  Tate. 

Tally  &  Proctor,  for  appellant. 

Wm.  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  convicted  for 
gaming  in  a  public  place.  The  judgment  of  conviction 
is  affirmed  upon  the  authority  of  the  following  cases, 
in  which  practically  the  same  questions  were  presented : 
Johnson  v.  State,  75  Ala.  7 ;  Downey  v.  State,  90  Ala.  664; 
Bowden  v.  State,  91  Ala.  61. 

Opinion  by  Haralson,  J. 


Bostlck  et  al.  v.  Clay  et  al. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  James  A.  Bilbro. 

J.  E.  Brown,  for  appellants. 

Martin  &  Bouldin,  for  appellee. 

This  was  a  statutory  act  of  ejectment,  brought  by  the 
appellants  against  the  appellees.  The  present  appeal  is 
taken  from  a  judgment  in  favor  of  the  defendants. 
This  appeal  is  dismissed  on  motion  of  the  appellee,  on 
the  grounds,  among  others,  that  there  was  no  abstract 
filed,  and  that  the  transcript  was  not  filed  at  the  return 
term  of  the  appeal. 

Opinion  Per  Curiam. 
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YoungrWood  v.  The  State. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  J.  W.  Fostbr. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  convicted  of 
burglary.  The  only  question  presented  on  the  present 
appeal,  was  as  to  the  admissibility  of  evidence  impeach- 
ing the  testimony  of  the  defendant,, given  while  exam- 
ined as  a  witness  on  the  trial  of  the  cause.  This  evi- 
dence was  held  admissible  on  the  authority  of  Roland  v. 
State,  105  Ala.  42. 

Judgment  affirmed. 

Opinion  by  Haralson,  J. 


HoUoway  v.  The  State. 

Appeal  from  Mobile  City  Court. 

Tried  before  the  Hon.  0.  J.  Semmbs. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  convicted  of 
larceny.  On  this  appeal  no  point  was  reserved  for  re- 
view, and  the  appeal  is  dismissed. 

Opinion  Per  Curiam. 


Hlgrgrlnhotham  et  ah  \.  Hlgrginhotham. 

Appeal  from  the  Blount  Probate  Court. 
Heard  before  the  Hon,  T,  H.  Davidson. 
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Emery  C.  Hall,  Dickinson  &  Darden,  and  J.  W. 
Davidson,  for  appellant. 

Inzer  &  Ward,  for  appellees. 

The  proceedings  in  this  case  were  had  upon  the  eon- 
test  of  a  will,  which  was  filed  for  probate  by  the  appel- 
lants. The  appellee  contested  the  probate  of  the  will 
upon  the  ground  of  the  testator  having  been  unduly  in- 
fluenced. There  were  verdict  and  judgment  in  favor  of 
the  contestant.  The  proponents  appeal.  Judgment 
reversed  and  cause  remanded. 

Opinion  by  Haralson,  J. 
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ABATEMENT. 

1.  Election  contest ;  death  of  contestee  pending  appeal;  abatement  of 
proceeding. — Where  an  election  to  the  office  of  sheriff  is  con- 
tested, and  pending  an  appeal  by  contestant  from  a  judgment 
adverse  to  him  the  contestee  dies,  and  the  vacancy  is  filled  by 
appointment,  the  contestant  cannot  have  the  appeal  revived 
against  the  appointee,  and  his  name  substituted  for  that  of  the 
deceased  appellee ;  and  there  being  no  statute  authorizing  such 
revivor,  and  the  proceeding  being  purely  statutory,  the  contest 
is  abated  by  the  death  of  the  contestee.    Hargett  v.  Parrishj  515. 


ACTION. 


1.  Action  for  breach  of  contract  against  dealer;  when  breach  of  contract 
shown  to  be  relied  upon  and  not  a  breach  of  warranty. — In  an  ac- 
tion by  one  who  purchased  paints  and  oils  from  a  dealer  therein, 


where  the  complaint  avers  that  defendant  undertook  and  agreed 
to  supply  paints  and  oils  of  a  quality  such  as  was  suitable  to  be 
used  in  painting  the  plaintiff's  house,  and  then  averred  a  breach 
of  such  agreement,  setting  out  facts  showing  wherein  the  paints 
and  oils  were  defective  and  not  suitable  to  be  used  in  painting 
the  house,  the  complaint  takes  a  cause  of  action  for  the  breach 
of  the  contract  of  sale,  and  not  for  the  breach  of  an  implied 
warranty,  which  was  collateral  to  the  contract;  and  the  aver- 
ment that  the  defendant  was  a  ^'dealer"  in  paints  and  oils  adds 
nothing  to  the  sufficiency  of  the  complaint,  nor  will  such  aver- 
ment and  proof  of  it  authorize  a  recovery  on  less  evidence  than 
if  the  venaor  had  been  other  than  a  **dealer."  McCaa  v.  Elam 
Drug  Co.,  74. 

2.  Same ;  damages ;  when  not  shown  to  be  too  remote. — In  an  action  by 

a  purchaser  against  a  seller  for  the  breach  of  a  contract  to  de- 
liver paints  of  a  character  suitable  for  painting  plaintiff's  house, 
damages  claimed  for  that  there  was  a  change  of  color  of  the 
paint  after  it  begun  to  di*y,  so  that  the  house  was  in  a  worae 
condition  than  before  it  was  painted,  and  the  slats  of  the  blinds 
which  were  painted  with  said  paint  had  become  so  gummy  as 
to  be  fixed  and  immovable,  destroying  their  value  as  blinds,  are 
not  too  remote.    lb.  74. 

3.  Action  against  common  carrier,  is  ex  contractu. — An  action  against 

an  express  company,  in  which  in  his  complaint  the-  plaintiff 
claims  "damages  for  the  failure  to  deliver  a  package  »  *  « 
received  by  it  as  a  common  carrier  to  be  delivered  to  the  plain- 
tiff at"  a  designated  place,  "for  a  rewai-d,  which  it  failed  to  de- 
liver,'* is  an  action  ex  contractu.     Holland  v.  So.  Express  Co.,  128. 

4.  Same ;  warehouseman  ;  action  ex  delicto  ;  joinder  of  causes  of  action. 

An  action  against  an  express  company  in  which  plaintiff  sues 
the  defendant  as  a  warehouseman,  and  alleges  that  the  package, 
which  it  contracted  to  transport  and  deliver  to  plaintiff  was  lost 
by  reason  of  its  negligence,  is  an  action  on  the  case  and  ex  delicto ; 
and,  therefore,  counts  stating  such  a  cause  of  action  can  not  be 
added  by  amendment  to  a  complaint  in  which  the  plaintiff  sues 
the  express  company  as  a  common  carrier,  stating  therein  an 
motion  ex  oontractu,    lb,  128. 
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ACTION— Continued. 

6.  Negligence  of  section  foreman :  when  actionable. — When  a  section 
foreman,  with  his  track  hands,  boards  a  hand-car,  and  coming 
into  the  defendant  company's  yard,  runs  his  hand-car  along  a 
track  on  which  the  company's  switch  or  yard  engine  is  accus- 
tomed to  be  running  at  all  times,  without  regard  to  schedule, 
and  which  track  at  the  time  is  so  covered  and  obscured  by 
smoke,  as  is  often  the  case,  that  a  train  or  engine  can  not  be 
seen  coming  into  the  smoke  from  the  opposite  direction,.  ai>d 
without  stopping  to  see  whether  an  engine  or  train  is  coming 
from  the  opposite  dii*ection,  or  without  sending  a  flagman  ahead 
of  the  hand-car  to  avert  or  prevent  any  danger  that  might  arise 
therefrom,  said  foreman  continues  through  the  smoke  at  a 
rapid  rate  of  speed,  and  there  results  a  collision  with  a  switch 
engine  causing  peraonal  injuries  to  the  section .  men  on  the 
hand-cai*,  such  foreman  is  guilty  of  negligence,  for  which  the 
company  is  liable  at  the  suit  of  those  injured.  Woodx^fard  Iron 
Co.  V.  Andrews,  243. 

6.  Sale ;  breach  of  warranty ;  when  not  shown,  and  when  action  therefor 

can  not  be  maintained. — When  in  his  complaint,  a  plaintiff  claims 
*'damage8  for  a  breach  of  warranty  in  the  sale  of  a  mule,  ♦  *  * 
which  mule  the  defendants  warranted  sou^id  in  all  respects,  ex- 
cept a  small  wound  on  one  of  said  mule's  feet,  and  which  wound 
they  (defendants)  warranted  not  to  injure  said  mule  for  thirty 
days,  *  *  *  when  in  fact  said  mule  at  that  time  was  badly  dis- 
eased, *  *  *  and  had  since  had  lockjaw,"  and  the  proof  shows 
that  in  making  the  sale  the  defendants  guaranteed  that  a  wound 
in  the  mule's  foot  would  not  cause  him  to  lose  a  day's  w^ork  for 
thirty  days,  they  agreeing  to  refund  purchase  price  if  it  did ; 
that,  as  a  matter  of  fact  the  mule  was  disabled  within  such  time 
on  account  of  such  foot,  and  that  plaintiff  returned  the  mule 
and  demanded  his  money  returned,  which  was  refused  by  de- 
fendants, but  there  was  no  proof  of  damages  sustained  on  ac- 
count of  the  mule's  inability  to  work  during  the  thirty  days, 
there  is  shown  no  ground  for  recovery  for  breach  of  warranty, 
and  the  plaintiff  is  not  entitled  to  maintain  such  form  of  action, 
although  the  facts  proven  authorized  a  recovery  for  money  had 
and  i-eceived.    Abraham  Bros,  v.  Browder,  287. 

7.  Action  for  breach  of  warranty ;  rescission  of  contract  no  foundation 

for  such  suit.— To  support  an  action  for  a  breach  of  warranty, 
there  must  be  shown  to  be  a  subsisting  contract  between  the 
parties ;  and  proof  of  the  rescission  of  the  contract  out  of  which 
the  warranty  is  alleged  to  have  arisen  furnishes  no  foundation 
for  the  maintenance  of  such  action.    lb.  287. 

8.  Action  to  recover  statutory  penalty  by  mortgagors ;  when  properly 

brought  in  the  name  of  husband  and  wife. — \Vhere  a  note  given  by 
husband  and  wife,  for  the  purchase  of  goods  sold  to  the  wife,  is 
secured  by  a  mortgage  executed  by  both  the  husband  and  wife, 
which  mortgage  recites  that  the  property  conveyed  therein  be- 
longed to  both  mortgagoi*8,  though  in  fact  it  belonged  to  the 
wife,  an  action  to  recover  the  statu toi-y  penalty  upon  the  mort- 
gagee's failure  to  enter  satisfaction  of  the  mortgage  on  the 
recoi'd,  is  properly  brought  in  the  name  of  both  the  mortgagors, 
as  joint  debtors  and  owners  of  the  property  conveyed  in  the 
mortgage,  and  in  such  action  the  mortgagee  can  not  dispute 
the  interest  of  both  the  mortgagora  in  the  satisfaction  of  the 
mortgage,  and  their  statutory  right  to  sue  for  the  penalty. 
Thfjmason  Grocery  v.  Mitchell^  315. 

Vol.  114. 
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ADVERSE  POSSESSION. 

1.  Adverse  ponsesnion ;  claim  under  color  of  title ;  Question  of  fact  for 

jury. --in  an  action  where  the  rights  of  the  litigant  parties  are 
dependent  upon  their  title  to  certain  land  involved  in  the  con- 
troversy, ana  each  of  them  claim  title  under  ad  verse  possession, 
and  the  evidence  is  in  conflict  as  to  who  had  the  actual,  prior 
and  exclusive  possession,  the  question  whether  either  of  them 
had  such  prior,  actual  and  exclusive  possession  as  would  sup- 
port or  defeat  an  action  based  upon  such  possession,  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury,  under  appropriate  in- 
structions.    Zxindel  v.  Baldwin y  328. 

2.  Same ;  same ;  when  not  void  by  reason  of  the  adverse  possession  of 

another. — ^In  such  an  action,  where  the  plaintiff  claims  the  land 
by  adverse  possession  under  color  of  title,  the  fact  that  he  was 
exercising  such  acts  of  ownership  over  the  lands  as  showed  that 
he  was  claiming  them  adversely  at  the  time  a  deed  was  made 
to  defendant,  would  not  render  such  deed  void,  entitling  plain- 
tiff to  recover,  if  the  defendant  was  in  actual,  adveree  posses- 
sion of  the  land  in  question  at  the  time  and  before  plaintiff  ac- 
quired possession  of  any  part  of  the  land  embraced  in  his  color 
of  title,    lb.  328. 

3.  Same;  instruction  as  to  possession ;  trespass. —  lu  an  action  of  tres- 

pass quare  ciausumf regit,  when  each  of  the  parties  claim  title 
under  adverae  possession  to  the  land  alleged  to  have  been  tres- 
passed upon,  and  the  evidence  is  in  conflict  as  to  the  prior, 
actual,  exclusive  possession,  it  is  error  to  instruct  the  jury  that 
if  defendant  was  in  possession  at  the  time  of  the  alleged  tres- 
pass they  must  find  for  him ;  such  charge  ignoring  the  question 
as  to  whether  defendant's  possession  was  rightful.    76.  328. 

4.  Occupancy  of  part  as  possession  of  whole  under  color  of  title  ;  adverse 

possession. — Where  land  is  claimed  under  a  deed  showing  color 
of  title,  the  actual  occupancy  of  a  part  by  a  tenant  is  the  pos- 
session of  the  whole,  in  the  absence  of  any  adverse  possession 
of  the  remaining  portion.     lb.  328. 

5.  Bill  to  quiet  title  and  to  compel  conveyance ;  its  equity  not  affected  by 

complainant  having  acquired  title  by  adverse  possession.  —  The 
equity  of  a  bill  to  quiet  title  to  land  and  to  compel  a  convey- 
ance to  the  complainant  by  the  holder  of  the  legal  title,  is  not 
impaired  by  the  fact  that  the  complainant  had  acquired  title 
by  adverse  possession,  which  is  good  against  the  defendants. 
Clemmons  v.  Cox,  350. 

AGENCY. 

1.  Principal  and  agent ;  liability  to  third  person. — Where   one  known 

to  be  an  agent  deals  or  contracts  within  the  scope  of  his  author- 
ity, there  is  a  legal  presumption  that  the  dealing  is  the  act,  or 
the  contract  is  tne  engagement,  of  the  principal  alone,  as  if  he 
were  personally  present  acting  or  contracting,  which  pi*esump- 
tion,  in  the  absence  of  evidence  to  the  contrary,  prevails  and 
casts  upon  the  party  seeking  to  charge  the  agent  personally  the 
burden  of  proving  that  credit,  as  the  result  of  such  deal  or  con- 
tract, was  given  to  the  agent  exclusively.  Anderson  v.  Timber- 
lake,  377. 

2.  Same;  construction  of  contract;  parol  and  written. — Where   a  con- 

tract made  with  one  known  to  be  an  agent,  within  the  scope  of 
his  authority,  is  reduced  to  writing,  its  construction  and  effect 
are,  oi'dinarily,  questions  of  law  for  the  decision  of  the  court; 
but  when  the  contract  is  verbal,  the  question,  whether  the 
credit,  resulting  from  such  contract,  was  given  to  the  agent  in 
exclusion  of  the  principal,  is  a  question  of  fact  for  the  determi- 
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nation  of  the  jury,  to  be  ascertained  from  a  consideration  of  all 
the  facts  nnd  circn instances  attending  the  transaction.    lb.  377. 

3.  Same  ;  liability  to  third  person ;  personcU  liability  of  agent. — Where 

an  a^ent  makes  a  contract  within  the  scope  of  his  authority, 
and  the  other  party  to  the  contract  knows  that  the  relation  of 
principal  and  agent  exists  in  reference  to  such  contract,  and 
the  principal  is  disclosed  at  the  time  as  such,  the  contract  is  the 
contract  of  the  principal,  and  the  agent  is  not  bound,  unless 
credit  was  ^^en  to  him  expi*essly  and  exclusively,  and  it  was 
clearly  his  intention  to  assume  the  obligation  as  a  peraonal  lia- 
bility ;  and  to  hold  an  agent  personally  Liable  in  such  case,  it 
must  be  shown  that  credit  was  given  exclusively  to  the  agent, 
that  the  agent  was  informed  of  that  fact,  and  that  it  was  his 
intention  to  become  the  sole  debtor,     fb.  377. 

4.  Same ;  same ;  direction  of  agent  to  charge  account  lo  him  not  con- 

clusive of  his  personal  liability. —When  one  who  is  known  to  be 
an  agent,  contracts  an  account  within  the  scope  of  his  authori- 
ty, the  fact  that,  at  the  commencement  of  the  transactions 
from  which  the  account  originated,  he  directed  the  account  to 
be  charged  to  him,  is  not  decisive  that  he  intended  to  become 
the  sole  debtor,  to  the  exclusion  of  all  liability  on  the  part  of 
his  principal,  nor  is  It  decisive  that  the  creditor  did  not  extend 
any  credit  to  the  principal ;  and  in  an  action  on  said  account  by 
the  creditor  against  the  agent,  such  direction  is  for  the  consid- 
eration of  the  jury,  to  be  taken  in  connection  with  all  other 
facts  and  circumstances  attending  the  dealings  between  the 
parties,  in  ascertaining  whether  credit  was  given  exclusively  to 
the  agent,  and  whether,  with  knowledge  of  that  fact,  he  in- 
tended to  assume  individual  responsibility.    lb.  377. 

5.  Principal  and  agent ;  personal  liability  of  agent ;  promise  to  pay  at 

the  time  of  making  contract. — Where  one  who  is  known  to  be  an 
agent  contracts  an  account  for  his  principal,  such  agent's  prom- 
ise to  pay  at  the  time  of  the  creation  of  said  account  is.  prima 
facie,  the  promise  of  the  principal,  not  involving  the  agent  in 
personal  liability;  but  in  an  action  against  such  agent,  founded 
upon  such  account,  evidence  of  the  promise  is  admissible  upon 
an  issue  as  to  whether  credit  was  extended  to  the  agent  solely, 
and  whether  it  was  his  intention  to  bind  himself  and  not  the 
principal  by  the  contract — such  evidence  to  be  considered  by 
the  jury  in  connection  with  the  other  facts  and  circumstances 
of  the  transaction.    lb.  377. 

6.  Same;  same;  subsequent  promise  of  payment. — Where  one  who  is 

known  to  be  an  agent  contracts  an  account  for  his  principal,  a 
promise  of  payment  by  such  agent,  made  subsequent  to  the 
creation  of  the  account,  is  void  for  the  want  of  consideration. 
lb.  377. 

7.  Same ;  action  against  an  agent ;  charge  invasive  of  the  province  of 

the  jury. — In  an  action  against  an  agent  seeking  to  hold  him 
personally  liable  for  the  payment  of  an  account  contracted  by 
him,  where  there  was  evidence  tending  to  dispute  the  fact  of 
defendant's  agency,  a  charge  to  the  jury  which  instructs  them 
that  the  plaintiff  was  charged  with  the  knowledge  of  the  agency 
of  defendant,  without  referring  to  the  jury  the  ci-edibility  of 
the  testimony  to  the  contrary,  is  invasive  of  the  jury's  province, 
and  is  properly  refused.    lb.  377. 

8.  Principal    and    agent;    notice   resulting  from  a    written    contract; 

charge  to  the  jury. — In  an  action  against  one  who  acted  as  agent, 
seeking  to  hold  the  defendant  personally  liable  on  an  account 
contracted  by  him  for  a  lumber  company,  where  there  is  an 
issue  as  to  whether  the  defendant  was  liable  as  principal  in  run- 
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ning  a  saw  mill  for  the  use  of  which  the  account  was  contracted, 
and  whether  plaintiff  knew  he  was  acting  as  agent,  and  a  con- 
tract Was  introduced  in  evidence,  to  which  the  plaintiff  was  a 
party,  and  which  contemplated  the  operation  of  the  said  mill  by 
the  said  lumbercompany,  the  alleged  principal  of  the  defend- 
ant, the  plaintiff  was,  by  said  contract,  charged  with  notice  that 
the  said  lumber  company,  and  not  the  defendant,  was  running 
the  mill  for  which  the  account  was  contracted,  and  a  chai'ge  so 
instructing  the  jury  should  be  given.  lb.  377. 
9.  Specific  performance  of  contract  of  sale ;  parol  authority  to  agent. — 
Where,  under  pai'ol  authorization,  an  agent  makes  a  sale  of 
land,  and  there  is  payment  of  the  purchase  money  and  a  surren- 
der of  the  possession  to  the  purchaser,  the  transaction  is  taken 
without  the  influence  of  the  statute  of  frauds,  and  there  is  a 
contract  of  sale,  which  can  be  specifically  enforced  in  a  court  of 
equity.     Rovelsky  v.  Scheery  419. 

10.  Same ;  same ;  case  at  bar.  —  Where  on  a  bill  filed  for  the  specific 

performance  of  a  contract  for  the  sale  of  land,  it  is  shown  that 
the  defendant,  who  was  indebted  to  complainants,  executed  a 
mortgage  on  the  land  in  controversy  to  secure  the  payment  of 
the  indebtedness,  and  requested  them  to  withhold  the  mort- 
gage from  record  until  her  general  agent's  return,  when  she 
would  pay  the  debt  or  sell  the  property  to  them,  that  upon  the 
return  of  the  agent,  he,  under  parol  direction  from  defendant, 
executed  a  deed  of  conveyance  to  the  complainants,  who  paid 
the  purchase  money  in  great  part  by  satisfaction  of  the  debt  to 
them  and  cancellation  of  the  mortgage,  and  for  the  rest  of  the 
purchase  money  gave  checks  drawn  in  favor  of  defendant, 
which  were  collected  and  used  in  her  business  by  her  general 
agent,  that  the  complainants  were  put  in  possession  immediate- 
ly upon  the  execution  of  the  conveyance,  and  said  agent,  for  the 
purpose  of  carrying  on  defendant's  business  thereon,  leased  the 
premises  from  them  and  paid  them  the  rent,  with  the  knowl- 
edge of  his'principal,  the  defendant,  who  did  not  dissent  from 
the  sale  till  long  afterwai'ds,— there  is  established  a  valid  con- 
tract of  sale,  and  the  complainants  ai*e  entitled  to  hjwe  it  spec- 
ifically enforced.    /6.  419. 

11.  Acts  or  declarations  of  agent  of  a  corporation;  when  binding. — The 

acts  or  declarations  of  the  officers  or  agents  of  a  corporation, 
private  or  public,  as  matters  of  evidence  against  such  corpora- 
tion, stand  upon  the  same  footing  as  the  acts  or  declarations  of 
an  agent  for  a  natural  peraon ;  and  to  bind  the  corporation,  the 
acts  or  declarations  must  be  within  the  scope  of  the  authority 
confen-ed  upon  tiie  agent,  and  must  be  done  or  made  while  in 
the  exercise  of  such  auth  authority.  Bush.  Elee.  L.  &  P.  Co.  v. 
City  Council,  433. 

12.  Same ;   authority   of  clerk    oj"  city    council;    when  evidence  of  his 

statements  inadmissible. — Where  the  scope  of  the  authority  con- 
ferred upon  the  clerk  of  a  city  council  is  not  shown,  it  can  not 
be  presumed  he  had  authority  to  reject  and  assign  reasons  for 
the  i*ejectipn  of  claims  preferred  against  the  city;  and  in  an 
action  against;' k  city  to  recover  an  amount  alleged  to  be  due  the 
plaintiff  for  a  number  of  electnc  lights  furnished  to  and  used  by 
the  city,  in  excess  of  the  number  contracted  to  be  furnished  it, 
evidence  of  the  reason  assigned  by  the  clerk  of  the'  city  council 
for  relusing  payment  of  the  bills  for  the  extra  lights  when  pre- 
sented, is  inadmissible  in  the  absence  of  evidence  showing  that 
the  said  clerk  was  vested  with  authority  to  bind  the  city  in  such 
action,  and  was  acting  at  such  time  within  the  scope  of  the  au- 
thority ponf erred  upon  him.    lb.  433. 
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1.  Habeas  corpus ;  proceedings  can  not  be  reviewed  or  corrected  thereby. 

A  coui't  cannot,  on  habeas  corpus  proceedings,  review  and  cor- 
rect eiTora  or  iri'egiUarities,  however  gross,  of  a  trial  court  of 
competent  jurisdiction.    Ex  parte  ChahdUr^  8. 

2.  Garnishment  suit;  appeal  from  judgment  before  justice  of  the  peace  ; 

answer  of  garnisfiee. — On  an  appeal  by  a  garnishee  to  the  circuit 
court  from  a  judgment  against  him  by  a  justice  of  the  peace  on 
-  a  contest  of  his  answer,  tne  case  is  triable  de  novo  on  its  merits, 
and  while  it  is  his  right,  it  is  not  necessai^  for  him  to  make  an- 
swer anew ;  yet  if  he  exercises  the  right  and  files  a  new  answer, 
which  is  a  mere  repetition  of  his  former  answer,  denying  in- 
debtedness, Ac,  during  the  period  fixed  by  the  statute,  the  fil- 
ing of  such  new  answer  does  not  have  the  effect  of  extending  the 
period  uf  inquiry  as  to  indebtedness  up  to  the  time  of  the  mak- 
ing of  the  new  answer,  except  as  to  such  as  accrues  during  said 
period  under  an  antecedent  contract.    Henry  v.  McNamara,  107. 

8.  Same;  same;  same. — If  on  such  appeal  the  garnishee  files  a  new 
answer  in  which,  after  denying  the  indebtedness  at  the  times 
specified  in  the  statute,  he  goes  further  and  denies  that  he  is 
indebted  to  the  defendant  at  the  time  of  the  filing  of  such  new 
answer,  the  plaintiff  then  has  the  right  to  controvert  the  truth 
of  the  denial  and  tender  an  issue  averring  that  the  garnishee 
was  indebted  to  defendant  at  that  time ;  but  while  controvert- 
ing such  denial,  the  plaintiff  can  not  require  the  garnishee  to 
meet  an  issue  averring  the  existence  of  an  indebtedness  at 
some  time  between  the  making  of  the  two  answers,  except  as 
such  accrued  during  that  period  under  an  antecedent  contract, 
nor  any  issue,  which,  if  joined  in.  would  authorize  proof  of  an 
indebtedness  contracted  after  the  making  of  the  first  answ^er. 
lb.  107. 

4.  Appeal  from  chancery  decree ;  lower  court  can  not  pass  upon  de- 
murrers pending  appeal. — An  appeal  to  the  Supreme  Court  from 
a  deci-ee  of  the  chancei-y  court  dissolving  a  temporary  injunc- 
tion restraining  the  defendant  fi-om  selling  plaintiff's  land  un- 
der a  former  decree,  presents  and  requires  the  appellate  court 
to  p|tss  upon  the  question  as  to  whether  the  bill  asking  for  the 
injunction  contains  equity ;  and  hence  during  the  pendency  of 
such  an  appeal,  the  lower  court  can  not  hear  and  determine  a 
demurrer  to  the  bill  or  a  motion  to  dismiss  the  bill  for  the  want 
of  equity,  made  after  the  appeal  was  taken;  and  a  writ  of 
mandamus  will  not  issue  to  compel  the  lower  court  so  to  do. 
Ex  parte  City  Council  of  Montgomery ^  115. 

6.  Appeal ;  when  ruling  upon  evidence  not  considered  because  not 
intelligently  presented. — VV^here  on  appeal  an  assignment  of  error 
is  based  upon  the  trial  court  refusing  to  allow  a  certain  ques- 
tion to  be  asked  a  designated  witness,  and  the  fact  that  such 
.  witness  was  examined  does  not  appear  in  the  bill  of  exceptions, 
but  only  in  the  assignment  of  error,  and  it  is  not  shown  at  what 
time  or  in  what  connection  he  was  examined  nor  who  he  was, 
what  was  his  business,  what  was  the  purpose  of  the  question, 
or  whether  he  was  competent  to  testify,  there  is  not  suffi- 
cient shown  to  permit  the  appellate  court  to  pass  intelli- 
gently on  the  ruling  of  the  trial  court,  and  the  assignment  of 
error  will  not  be  considered.  Western  R.  of  Ala.  v.  William^ 
son,  131 

6.  Pleading  and  practice ;  when  refusal  to  give  general  affirmative  charges 
will   not  he  reviewed  on  appeal. — VVhen  the  bill  of  exceptions  ' 
doesi  not  purport  to  set  out  all  the  evidence,  the  refusal  of  the 
trial  court  to  give  the  general  affirmative  char|^e  at  the  request 
of  one  of  the  parties  to  the  suit  will  not  be  reviewed  on  appeal, 
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and  it  can  not  be  affirmed  that  the  trial  court  erred  in  such 
refusal.    lb.  131. 

7.  Same ;    review    on    appeal    of  finding  of    trial   court,  —  Where 

in  an  action  at  law,  the  trial  is  had  by  the  court  without 
the  intervention  of  a  jury,  and  the  evidence  adduced  is  partly  or 
wholly  oral,  the  court's  finding  of  the  facts  and  the  judgment 
thereon  will  not  be  disturbed  by  the  appellate,  court,  unless 
such  finding  is  clearly  erroneous.    tSimpson  v.  Golden^  336. 

8.  Same :  misleading  charges ;  giving  them  not  cause   for  reversal. — 

While  charges  which  have  a  tendency  to  confuse  and 
mislead  the  jury  should  refused,  the  giving  of  such  charges  is 
not  cause  for  reversal  of  the  judgment  of  the  trial  court ;  since 
it  was  incumbent  upon  the  party  against  whose  interest  they 
were  given,  to  have  avoided  whatever  of  injury  may  have  been 
apprehended,  by  a  request  for  additional  or  explanatory  charges. 
Anderson  v.  Timberlake^  ^11 

9.  Appeal ;  practice ;  when  errors  assigned  will  not  he  reviewed. — When 

on  appeal  the  overruling  by  the  trial  court  of  demurrers  to  the 
complaint  is  assigned  as  error,  but  in  reference  to  such  ruling 
the  appellant's  brief  merely  states  that  the  demurrers  to  the 
complaint  "set  forth  sufficiently  the  grounds  upon  which  they 
were  urged,  and  the  correctness  and  rulings  of  the  court  there- 
on are,  tnerefore,  submitted  without  further  argument,"  the 
rule  that  "errors  assigned  in  civil  cases,  which  counsel  do  not 
consider  of  sufficient  importance  to  receive  consideration  by 
them,  will  be  regarded  by  this  court  also  as  unimportant,'' 
applies ;  and  the  appellate  court  will  decline  to  review  the  judg- 
ment of  the  lower  court  on  the  demurrers.  L.  dt  N.  R.  R.  Co. 
V.  Morgan,  Admr.,  449. 

10.  Same ;  when  rulings  upon  evidence  will  not  be  reviewed  on  appeal. 

On  an  appeal  from  a  judgment  rendered  in  an  action  brought 
against  a  railroad  company  for  the  alleged  negligent  killing  of 
•plaintiff's  intestate,  where  the  appellant  assigns  as  error  that 
the  trial  court  refused  to  allow  it  to  ask  a  designated  witness 
the  following  questions:  **IIe  was  therein  charge,  was  n't  he, 
of  the  train  all  the  time?  Was  n't  he  the  one  pving  direc- 
tions?" and  it  is  not  shown  by  the  bill  of  exceptions  to  whom 
these  inquiries  referred,  such  ruling  of  the  trial  court  is  not  so 
presented  as  to  allow  the  appellate  court  to  intelligently  review 
it,  and  it  will,  therefore,  not  be  revised.    lb.  449. 

11.  Election   contest;  death  of  contestee  pending  appeal;  abatement  of 

proceeding. — Where  an  election  to  the  office  of  sheriff  is  con- 
tested, and  pending  an  appeal  by  contestant  from  a  judgment 
adverse  to  him  the  contestee  dies,  and  the  vacancy  is  filled  by 
appointment,  the  contestant  cannot  have  the  appeal  revived 
against  the  appointee,  and  his  name  substituted  for  that  of  the 
deceased  appellee ;  and  there  being  no  statute  authorizing  such 
revivor,  and  the  proceeding  being  purely  statutory,  the  contest 
is  abat^  by  the  death  of  the  contestee.    Ilargett  v.  Parrish,  515. 

12.  Appeal;  when  riding  not  reversible  error. — The  allowance  of   an 

un proper  question  by  the  trial  court  does  not  constitute  a  re- 
versible ei-ror,  where  the  answer  is  shown  to  be  favorable  to  the 
party  objecting.    Ala.  Min.  R.  R.  Co.  v  Jones,  519. 

18.  Trial  and  its  incidents  ;  appeal ;  hill  of  exceptions. ^Th^  withdrawal 
of  counts  of  a  complaint  should,  upon  appeal,  appear  by  an 
entry  upon  the  recoi-d  proper,  and  not  be  left  to  be  shown  only 
by  the  bill  of  exceptions.    A.  G.  S.  R.  R.  Co.  v.  Burgess ,  588. 

14.  Demurrer  to  bill  in  equity;  how  considered  on  appeal;  no  presump- 
tion of  error. — When  a  demurrer  to  a  bill  in  equity,  assigning 
various  grounds,  is  sustained  generally  without  specifying  the 
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cause  of  demurer  sustained ,  the  decree  will  on  appeal  be  re- 
ferred to  such  grounds  as  will  support  it,  if  any ;  and  if  any  of 
the  grounds  ai'e  well  taken,  the  decree  will  be  affirmed,  even 
though  othei*s  may  be  illy  taken.  {S.  (t*  N.  Ala.  R.  R.  Co.  v.  H. 
M.  d:B.  R.  R.  Co.,  104  Ala.  233,  overruled,  so  far  as  it  holds  to 
the  contrary.)  McDonald  v.  Pearson,  &30. 
15.  Mandamus ;  proper  parties ;  appeal. — ^A  w^rit  of  mandamus  to  com- 
pel tlie  performance  of  an  official  duty  should  be  addressed  to  the 
delinquent  officer  in  his  official  character,  without  making  any 
other  parties  respondents ;  and  a  pereon  not  a  party  to  the  pro- 
ceedings below  can  not  maintain  an  appeal  or  assign  errors 
therein  in  this  court.     Wilson  v.  Duncan,  659. 

ARBITRATION. 

1.  Arbitration;  impeachment  of  award;  loss  under  a  fire  insurance 
policy. — When  in  accordance  with  the  provisions  of  a  fire  insur- 
ance policy,  and  acting  under  a  written  agreement  between 
them,  the  insured  and  insurer,  after  the  burning  of  a  stock  of 
goods  covered  by  the  policy,  submit  the  matter  of  diffei-ence 
between  them  as  to  the  amount  of  the  loss  sustained  to  arbi- 
tration, and  the  agi'eement  of  submission  included  the  ascer- 
tainment by  the  arbitratoi-s  of  the  loss  and  and  damage  done 
to  the  goods  which  were  wholly  consumed,  as  w^ell  as  those 
which  were  partially  consumed  or  injured,  and  the  awaiti,  when 
taken  in  connection  with  the  submission,  affirmatively  shows 
that  the  arbitrators  did  pass  upon  and  ascertain  the  loss  and 
damage  to  the  goods  wholly  consumed,  as  well  as  those  par- 
tially consumed  or  injured,  neither  of  the  parties  to  such  arbi- 
tration, can  in  an  action  at  law  upon  the  policy  or  upon  the 
award,  dispute  or  contradict  the  express  recitals  of  the  award 
made  by  said  arbitrators,  or  impeach  such  award  on  the 
ground  that  the  arbitrators  refused  to  consider,  or  to  include  in 
the  awai*d,  the  loss  on  so  much  of  the  goods  as  were  totally  de- 
stroyed.    Georgia  Ilome  l7is.  Co.  v.  Kline  &  Co.,  368. 

ASSIGNMENTS. 

1.  Assignment    of  non-negotiable   obligations;  right  of  assignee   and 

original  debtor;  defenses  protected  prior  to  notice. — Both  under 
the  general  law  and  our  statute  (Cfode  of  1886,  §  1765),  a  debtor, 
whose  obligation  is  not  governed  by  the  law  merchant,  is,  as 
against  the  assignee  of  his  obligation,  protected  in  all  payments, 
sets-off,  discounts  or  other  defenses  held,  owned  or  acquired 
by  him  against  the  assignor  (the  original  creditor)  prior 
to  notice  of  the  transfer  or  assignment.    Steiner  v.  Scholze,  88, 

2.  Assignment  of  judgmejit;  etitry  on  record  does  not  constitute:  notice 

thereof  to  defendant. — The  entry  of  the  transfer  of  a  judgment 
upon  the  record  of  said  judgment  does  not  operate  as  notice  to 
the  defendant  therein  of  such  asssignment;  nor  does  the  stat- 
ute (Code  of  1886,  ^  2927)  giving  to  the  assignee  of  a  judgment 
or  decree,  the  assignment  to  whom  is  entered  on  the  judgment 
recoi*d,  the  right  to  have  execution  issued  thereon  for  his  use, 
whether  plaintiff  be  living  or  dead,  make  the  entry  of  such  trans- 
fer notice  to  the  defendant  of  the  assignment.    lb.  88. 

3.  Same  ;  raid  if  for  security  merely,  though  absolute  in  form. — Where 

a  transfer  or  assignment  of  a  judgment,  though  absolute  and 
unqualified  in  form,  is  in  fact  made  merely  as  security  for  the 
indebtedness  of  the  assignor,  there  is  a  reservation  of  a  benefit 
to  the  assignor,  and  such  assignment  is  void  as  to  other 
creditors.     lb.  88. 
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4.  Assignment  of  wages ;  valid  and  binding/  though  contract  uncertain 
as  to  duration;  assignee's  right  superior  to  claim  of  /assignor's 
creditors ;  garnishment.— VfheYQ  an  embloy6,  who  is  working 
under  a  subsisting  contract  for  the  rendition  of  services  at  a 
fixed  compensation  per  diem^  which  contract  may  be  terminated 
by  either  party  without  notice,  in  order  to  obtain  advances  and 
supplies,  jifives  to  the  person  making  them  an  oi-der  on  his  em- 
ployer for  a  certain  amount  to  be  paid  out  of  money  then  due 
him  as  wages,  or  the  fii*st  that  may  become  due  him,  and  the 
employ^  accepts  such  order  on  the  day  it  is  given,  with  the 
qualification  that  he  would  pay  only  to  the  extent  of  the  time 
the  employ^  worked,  such  order  is  a  valid  assignment  of  the 
wages  earned  and  to  he  earned  ;  and  the  rights  of  the  assignee 
can  not  be  intercepted  by  a  garnishment  sued  out  by  a  creditor 
of  the  employ^  against  the  employer  while  the  wages  are  be- 
ing earned.     Wellborn  v.  Buck,  277. 

ATTACHMENT. 

1.  Homestead  exemption ;  not  available  when  right  acquired  after  lien 
of  attachment  has  attached. — Where  an  attachment  is  levied  on  a 
house  before  the  owner  thereof  has  ever  occupied  it  as  a  home- 
stead, the  lien  of  the  levy  of  the  attachment  is  superior  to  any 
homestead  right  thereafter  acquired.  Bell  v.  Anniston  Hard- 
ware Co.,  341. 

ATTORNEY. 

1.  Larceny;  argument  of  counsel  to  jury ;  case  at  bar. — On  a  trial  for 
larceny,  where  the  prosecutor  has  testified  that  he  had  the 
stolen  money  in  a  pui-se,  which  cost  him  a  certain  amount,  and 
the  purse  is  put  in  evidence  by  the  State,  and  there  was  also 
evidence  tending  to  show  that  the  purse  belonged  to  defendant, 
counsel  for  defendant  may,  in  argument,  invite  the  jury  to  in- 
spect the  purse,  and,  after  inspection,  apply  their  own  observa- 
tion and  experience  in  determining  the  credibility  of  the  testi- 
mony of  the  prosecutor  as  to  its  cost ;  and  in  the  exercise  of 
this  right,  the  defendant's  counsel  does  not  transcend  the 
boundary  of  legitimate  argument  by  saying  in  the  coui*se  of  his 
argument  to  the  jury,  "I  submit  to  you  that  you  can  see  by 
that  purse  (exhibiting  to  them  the  purse  offered  in  evidence) 
that  it  did  not  cost"  the  amount  testified  to  by  the  prosecutor, 
and  is  not  worth  that  amount.     Mitchell  v.  State,  1. 

BAILMENTS. 

1.  Action  of  trover ;  can  be  maintained  by  the  owner  or  bailee. — An 
action  of  ti^over  can  be  maintained  either  by  the  owner  or  bailee 
of  the  property  alleged  to  have  been  converted,  and,  therefore, 
when  the  subject  matter  of  the  suit  is  property  which  was  de- 
posited in  plaintiff's  warehouse,  it  is  immaterial,  as  to  the 
plaintiff's  maintenance  of  the  suit,  whether  he  had  become  the 
purchaser  of  the  property,  or  was  the  bailee  of  its  owner.  Baker 
V.  Troy  Compress  Co.,  415. 

BANKS. 

See  Bills  op  Exchange  and  Bank  Checks. 

BILL  OF  EXCEPTIONS. 

1.  Unlawfully  breaking  down  a  fence;  bill  of  exceptions;  when  excep- 
tions not  properly  reserved. — On  a  prosecution  for  wrongfully 
and  maliciously  breaking  down  a  fence,  the  property  of  another, 
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where  the  boundary  between  the  prosecutor  and  the  defendant, 
as  established  by  a  surveyor  was  not  shown,  and  on  appeal  the 
bill  of  exceptions  recites  "the  evidence  for  the  State  tended  to 
show/'  &C.J  and  then  sets  out  a  statement  of  the  survey  and 
the  particulars  thereof,  such  recital  implies  that  the  facts  were 
tended  to  be  shown  by  legal  evidence,  even  though  the  surveyor 
himself  did  not  testify,  and  exceptions  are  not  properly  re- 
served to  the  rulings  of  the  court  upon  the  evidence,  when  the 
bill  of  exceptions  only  recites  that  upon  the  court's  overruling 
each  of  the  defendant's  objections  to  each  of  the  questions  elic- 
iting such  evidence,  there  was  exception  reserved.  Wheeler  v. 
SiaUy  22. 
2.  Trial  and  its  incidents  ;  appeal  \  bill  of  exceptions. — ^The  withdrawal 
of  counts  of  a  complamt  should,  upon  appeal,  appear  by  an 
entry  upon  the  recoi-d  proper,  and  not  be  left  to  be  shown  only 
by  the  bill  of  exceptions.    A,  O.  9.  JR.  R,  Co.  v.  Burgess,  588. 

BILLS  OF  EXCHANGE  and  BANK  CHECKS. 

1.  Bank  checks;  presentation  for  payment ;  must  be  seasonably  made. — 

The  holder  of  a  bank  check,  in  order  to  bind  the  drawer,  is  re- 
quired to  present  it  for  payment  within  a  i*easonable  time, 
which  is  dependent  upon  the  facts  of  each  case ;  and  where  the 
payee  receives  a  check  in  a  place  distant  from  the  place  in 
which  the  bank  upon  which  it  is  drawn  does  business,  in  the 
absence  of  exceptional  circumstances,  it  is  his  duty  to  forward 
it  by  the  post  to  some  person  or  collecting  agency  at  the  latter 
place  on  the  day  it  is  received  or  the  following  secular  day,  and 
such  person  or  agency  must  present  it  to  the  bank  not  later 
than  the  day  after  it  was  received  ;  and  if  the  payment  is  not 
thus  regularly  demanded,  and  the  bank  should  fail  before  the 
check  is  presented,  the  loss  will  be  the  loss  of  the  holder,  who 
will  have  made  the  check  his  own  by  his  laches.  Watt  v.  Gans 
<k  Co.,  264. 

2.  Same ;  same ;  burden  of  proof . — Bank  checks  are  presumably  drawn 

upon  or  against  a  deposit  of  funds ;  and  where  the  drawer  estab- 
lishes negligence  or  undue  delay  in  the  pi'esentation  of  his 
check  for  payment,  and  the  failure  of  the  drawee  bank  after  the 
expiration  of  the  period  within  which,  with  due  diligence,  the 
check  should  have  been  presented,  the  presumption  of  injury 
arises,  and  there  is  cast  upon  the  holder  the  bui-den  of  proving 
that  the  drawer  suffered  no  loss  or  damage  from  such  delay. 
Ib,2M. 

3.  Same ;  same  ;  presumption  of  loss  from  delay  in  presentation  can  be 

rebutted. — The  presumption  of  loss  to  the  drawer  of  a  check, 
arising  from  the  want  of  diligence  on  the  part  of  a  holder  in  the 
presentation  of  said  check  for  payment,  and  the  intervening 
failure  of  the  drawee  bank,  may  be  rebutted  by  proof  that  the 
drawer  had  no  available  funds  with  said  bank  to  meet  the  check, 
or  that  he  withdrew  them  before  the  failure ;  but  upon  such 
presumption  remaining  unrebutted  by  proof,  the  loss  falls  upon 
the  holder,  to  whose  want  of  diligence  in  presentation  it  is  at- 
tributable,   lb.  264. 

4.  Same;   same;  want  of  diligence  or  delay  in  presentation  operates 

payment  of  debt. — While  a  check  received  for  a  debt  is  of  itself 
merely  a  conditional  payment,  its  acceptance  implies  an  under- 
taking of  due  diligence  in  presenting  it  for  payment ;  and  if  the 
party  from  whom  it  is  received  sustains  loss  by  the  failure  of 
the  holder  to  exercise  proper  diligence  in  its  collection,  the 
check  and  its  reception  will  operate  as  actual  payment.  lb.  264, 
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5.  Same;  same ;  same ;  can  be  set  up  as  a  defense  under  a  plea  of  pay- 
ment.— ^In  an  action  of  assumpsit  upon  the  original  debt,  in  the 
settlement  of  which  a  check  was  given,  the  failure  of  the  plain- 
tiff creditor  to  seasonably  present  the  check  for  payment, 
whereby  loss  resulted,  is  available  as  a  defense  under  9,  plea  of 
payment.    lb.  264. 

BONDS. 

See  SuRBTiBS. 
BUILDING  &  LOAN  ASSOCIATIONS. 

1.  Foreign  building  and  loan  associations;  executed  contract  not 
affected  by  non-compliance  with  statute;  foreclosure  of  mortgage. — 
Where  there  is  a  foreclosui-e  of  a  deed  of  trust  securing  a  loan 
made  by  a  foreign  building  and  loan  association,  and  a  convey- 
ance by  the  trustee  to  said  association  as  the  purchaser  at  said 
sale,  the  legal  title  to  the  property  embraced  in  said  deed  of 
trust  becomes  invested  in  the  association,  and  by  such  sale, 
purchase  and  conveyance  the  contract  evidenced  by  the  deed 
of  trust  became  fully  executed  ;  and  as  a  consequence,  if  said 
deed  of  trust  was  originally  invalid,  by  reason  of  the  associa- 
tion's failure  to  comply  with  the  statute  in  depositing  securi- 
ties and  taking  out  a  license  (Acts,  1892-93,  p.  665),  such  infirm- 
ity can  not  avail  the  gi-antor  in  said  deed  of  trust  in  an 
action  of  ejectment,  subsequently  brought  by  him  against  the 
association  for  the  land  embraced  in  said  deed  and  purchased 
by  it.    Shahan  v.  Tethero,  404. 

CASE,  ACTION  ON  THE. 

1.  Action  on  the  case;  injury  caused  by  vicious  horse;  sufficiency  of 

complaint. — In  an  action  on  the  case,  a  count  of  the  complaint 
which  alleged  that  the  defendant  owned  or  kept  a  horse  which 
was  vicious  and  accustomed  to  do  mischief,  and  having  notice 
of  said  horse's  mischievious  disposition  failed  to  secure  or  keep 
him,  and  the  said  horse  escaped  and  worried  and  chased  a  colt 
belonging  to  plaintiff,  thereby  causing  plaintiff's  mare,  the 
mother  of  said  colt,  to  run  away,  to  the  damage  of  the  plaintiff, 
states  a  substantial  cause  of  action,  and  is  not  subject  to  de- 
murrer upon  the  gi*ound  that  the  damages  claimed  were  not 
the  natural  and  proximate  result  of  the  alleged  wrong.  Kitch- 
ens V.  Elliott,  290. 

2.  Same ;  same ;  sufficiency  of  proof. — ^The  •  allegation  in  such  com- 

plaint that  the  defendant  had  knowledge  of  the  alleged  vicious 
and  mischievous  disposition  of  the  horse  is  essential  to  the 
plaintiff's  recovei*y  ;  and  in  the  absence  of  any  evidence  tending 
to  prove  such  allegation,  there  can  be  no  recovery  on  said  count, 
and  the  defendant  is  entitled  to  the  general  affirmative  chai'ge 
thereunder.    /6,290, 

3.  Same;  violation  of  city  ordinance ;  special  damages ;  sufficiency  of 

complaint. — In  an  action  on  the  case,  where  a  complamt  alleges 
that  the  defendant,  who  owned  a  horse  accustomed  to  do  mis- 
chief, wrongfully  permitted  him  to  run  at  large  in  the  streets 
of  the  city,  in  violation  of  the  city  ordinance,  and  that  while 
said  horse  was  running  at  large,  he  chased  a  colt  belonging  to 
plaintiff,  thereby  causing  the  colt's  mother,  owned  by  plaintiff, 
to  run  away  with  a  wagon  hitched  to  her,  breaking  the  wagon 
and  injuring  herself,  and  that  thereby  the  plaintiff  lost  the  use 
of  said  mare  for  thirty  days,  was  compelled  to  buv  medicine  for 
her,  and  that  she  was  greatly  depreciated  in  value  by  said  in- 
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juries,  to  plaintiff's  damage,  <fec.,  the  allegations  of  such  com- 

Slaint  show  that  the  plaintiff  was  specially  injured,  and  that  the 
amages  claimed  were  the  natural  and  proximate  result  of  the 
breach  of  the  city  ordinance  by  the  defendant,  which  was  not 
shared  in  by  the  public  at  large,  and  the  complaint  is,  there- 
fore, sufficient,  ana  not  subject  to  demurrer  upon  the  ground 
that  the  damages  claimed  were  too  remote  and  not  the  proxi- 
mate result  of  the  defendant's  alleged  wrong.    lb.  290. 

4.  Saine;  same;  sufficiency  of  plea. — ^A  plea  to  such  a  complaint, 

that  the  oi-dinance,  which  the  defendant  was  alleged  to  have 
violated,  w^as  not  being  enforced  at  the  time  the  alleged  wrong 
was  committed,  presents  no  defense  and  is  bad.    lb.  290. 

5.  Same ;  same ;  admissible  evidence. — In  an  action  on  the  case  to  re- 

coverd  damages  for  injuries,  where  the  allegations  of  the  com- 
plaint as  to  special  damages  sustained  by  ,the  plaintiff  are 
sufficient,  evidence  introduced  to  prove  the  suffering  of  special 
damages  is  relevant  and  admissible.    lb.  290. 

CHECKS. 

See  Bills  op  Exohanqe  and  Bank  Checks. 

CHANCERY. 

I.    Jurisdiction  and  General  Principles. 

1.  Injunction  by  receiver ;  when  bill  can  be  maintained  to  enjoin  en~ 

forcement  of  a  judgment. — A  receiver  can,  by  bill  in  equity,  en- 
join the  collection  of  a  judgment  rendered  against  the  corpora- 
tion of  which  he  is  the  receiver,  in  a  suit  to  w^hich  he  was  not  a 
party ;  his  remedy  at  law  by  motion  to  set  aside  and  vacate  the 
judgment,  or  by  certiorari^  not  being  plain,  adequate  and  com- 
plete.   Rogers  v.  HaineSj  50. 

2.  Bill  to  redeem;  what  averment  necessary  when  equitable   right    of 

redemption  sought  to  be  enforced. — When  a  bill  is  filed  to  enforce 
an  equitable  right  of  redemption,  an  averment  of  a  prior  tender 
is  not  necessory  to  give  the  bill  equity ;  and  it  is  sufficient  if 
the  complainant  offers  to  pay  all  that  may  be  found  to  be  due, 
and  to  do  equity.    Murphree  v.  Summerliny  54. 

3.  Same ;  to  enforce  the  statutory  right  the  terms  of  the  statute  must  be 

complied  with. — To  enforce  the  purely  statutory  right  of  re- 
demption after  foreclosure,  the  terms  of  the  statute  must  be 
complied  with ;  and  a  bill  to  enforce  such  right,  which  fails  to 
aver  that  complainant  has  paid  the  amount  due  upon  the 
mortgage  with  ten  per  cent,  per  annum  and  all  lawful  charges 
into  court  upon  the  filing  of  the  bill,  and  contains  no  offer  to 
abide  the  deci*ee  of  the  court,  is  without  equity.    /  b.  54. 

4.  Injunction  of  sale  under  execution ;  sufficiency  of  averments  of  bill. 

Where  a  bill  to  enjoin  the  enforcement  of  a  judgment  recovered 
on  a  note,  which  avers  that  no  summons  and  complaint  were 
ever  served  on  him,  notifying  him  of  the  pendency  of  the  suit 
in  which  the  judgment  was  recovered,  that  complainant  had 
paid  the  note,  which  was  the  foundation  of  the  judgment,  to  the 
payee  therein  prior  to  its  transfer  to  plaintiff  in  said  suit,  but 
he  had  not  taken  up  the  note  because  the  holde  r  said  it  was 
lost,  that  complainant  heard  nothing  more  of  the  note  until 
told  of  the  recovery  of  the  judgment  by  defendant,  after  ad- 
journment of  the  term  of  the  court  at  which  it  was  rendered, 
and  that  the  payment  of  the  said  note  was  a  good  and  valid 
defense  to  the  suit  upon  it,  which  he  would  have  pleaded  and 
proved  had  he  been  notified  of  its  pendency,— there  is  suffi- 
ciently shown,  by  such  averments,  the  existence  of  a  good 
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defense  to  said  suit,  and  the  want  of  an  opportunity  to  interpose 
it,  without  disclosing  negligence  or  want  of  diligence  on  the 
pai't  of  complainant,  to  give  the  bill  equity ;  and  upon  the  proof 
of  such  averments,  the  complainant  is  entitled  to  the  relief 
prayed.    liaisin  Fertilizer  Co.  v.  McKenna^  274. 

5.  Bill  to  quiet  title  and  to  compel  conveyance  ;   its  equity  not  affected  by 

complainant  hav-ing  acquired  title  by  adverse  possession.  The  equity 
of  a  bill  to  quiet  title  to  land  and  to  compel  a  conveyance  to  the 
complainant  by  the  holder  of  the  legal  title,  is  not  impaired  by 
the  fact  that  the  complainant  had  acquired  title  by  adverse 
possession,  which  is  good  against  the  defendants.  Clemmons  i\ 
Cox,  350. 

6.  Bill  to  correct  misdescription  of  land  in  a  deed ;  ladies. — A  bill  filed 

by  a  purchaser,  to  have  connected  a  misdescription  of  land  in  a 
deed  from  defendant's  ancestor,  who  was  also  complainant's 
vendor,  so  as  to  exclude  from  it  the  land  afterwai-ds  conveyed 
to  complainant,  is  not  demurrable  on  the  ground  of  laches, 
though  such  bill  was  not  filed  until  sixteen  years  after  the  exe- 
cution of  the  deed  sought  to  be  corrected  and  after  the  death  of 
the  grantor  and  gi*antee  therein,  where  the  averments  of  the 
bill  show  that  the  common  grantor  remained  in  possession  of 
the  land  sought  to  be  excluded  from  the  deed  to  defendant's 
ancestor,  until  he  conveyed  it  by  his  deed  to  complainant,  and 
that  thereafter  the  complainant  was  in  possession  until  defend- 
ants recovered  it  of  him  in  an  action  of  ejectment,  and  that 
the  bill  was  filed  immediately  after  the  termination  of  the 
ejectment  suit.    Harris  v.  Irey,  363. 

7.  Mortgage  ;  mode  of  foreclosure  lohen  land  sold  by  mortgagor ;  inverse 

order  of  alienation. — Where  a  mortgage  to  secure  the  payment 
of  the  pui-chase  money  of  land  provides  that  in  the  event  of  a 
sale  of  any  portion  of  the  lands  contained  in  the  mortgage,  the 
mortgagee  would,  upon  the  payment  to  him  of  the  purchase 
money  for  the  portion  so  sold,  release  such  portion  from  the 
mortgage,  and  credit  the  amount  so  paid  on  the  mortgage 
debt,  and  the  mortgagor  subsequently  sells  a  portion  of 
the  mortgaged  lands  to  one  who  had  notice  of  such  pro- 
vision, paying  over  to  the  mortgagee  the  purchase  money  paid 
in  cash,  and  reserving  a  lien  upon  the  part  sold  for  the  de- 
ferred payments,  and  delivering  the  notes  given  therefor  to  the 
mortgagee,  the  rule,  that  portions  of  mortgaged  property, 
alienated  after  the  execution  of  the  mortgage,  are,  upon  a 
foreclosure  of  the  mortgage,  to  be  sold  in  the  inverse  order  of 
of  their  alienation,  does  not  apply;  but  foreclosure  should  be 
first  had  on  the  land  so  subsequently  sold,  for  the  amount  due 
upon  the  notes  given  for  the  deferred  payments,  before  resort- 
ing to  the  land  held  by  the  mortgagor,  or  held  by  a  purchaser 
from  him  succeeding  to  his  equity.  Northwestern  Land  Asso.  v. 
Harris,  468. 

8.  Bill  to  set  aside  a  judgment  by  confession;  sufficiency  of  averment  to 

impart  equity. — in  a  bill  by  a  creditor  to  have  set  aside  as  fraud- 
ulent a  judgment  confessed  by  his  debtor  to  another  creditor, 
the  averment  that  the  judgment  was  confessed  with  the  intent 
to  hinder,  delay  or  defraud  complainant  and  other  creditors.isa 
mere  conclusion  of  the  pleader,  and  is  insufficient  to  impart 
equity  to  the  bill,  without  a  statement  of  substantial  facts 
from  which  the  alleged  covinous  intent  can  be  inferred.  War- 
ren &  Co.  V.  Hunt  J  506. 

9.  Bill  of  review  upon  newly  discovered  evidence  ;  what  averments  neces- 

sary to  maintain  it. — In  oinier  to  maintain  a  bill  of  review  upon 
newly  discovered  evidence,  the  matter  must  not  only  be  ascer- 
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tained  and  discovered  after  the  decree  was  rendered,  but  it  must 
also  aflSrmatively  appear,  by  appropriate  avennents  and  by 
proof,  that  the  party  complaining  could  not,  by  the  use  of 
reasonable  diligence,  have  ascertained  or  discovered  it  prior  to 
the  rendition  of  the  decree.  Adler  v.  Van  Kirk  Land  <t  Con. 
Co..,  651. 

10.  Same;  same ;  case  at  bar. — A  bill  by  a  mortgagor  seeking  to  review 

a  decree  foreclosing  his  mortgage,  upon  the  ground  of  newly 
discovered  evidence,  can  not  be  maintained  when  it  is  shown  by 
the  averments  of  the  bill  that  the  decree  sought  to  be  reviewed 
was  rendered  a  year  before  the  filing  of  the  bill,  and  the  alleged 
newly  discovered  evidence  shows  that  by  false  and  fraudulent 
representations  made  by  the  mortgagee  in  a  settlement  be- 
tween the  parties  eight  months  before  the  rendition  of  the  con- 
sent decree,  the  complainant  believing  them  to  be  true  was  in- 
duced to  enter  into  an  agreement  upon  which  the  decree  waa 
based,  and  the  falsity  of  such  representations  were  not  known 
until  just  prior  to  the  filing  of  the  bill,  but  the  bill  wholly  fails 
to  show  that  any  effort  was  made  by  the  complainant  to  ascer- 
tain the  truthfulness  of  the  representations  until  just  prior  to 
the  filing  of  the  bill  of  review,  or  that  such  efforts,  if  made, 
were  unavailing,  and  it  appeara  from  the  averments  of  the  bill 
that  the  alleged  newly  discovered  evidence  could  have  been  as 
readily  ascertained  at  the  time  of  the  settlement,  or  any  time 
prior  to  the  decree,  as  thereafter.    lb,  551. 

11.  Same ;  relation  between  mortgagor  and  mortgagee  not  conHdentiaJ. ; 

laches. — The  relation  between  a  mortgagor  and  mortgagee  is 
not  a  relation  of  trust  and  confidence,  out  is  simply  that  of 
debtor  and  creditor,  and  will  not,  of  itself,  relieve  the  mort- 
gagor, in  a  settlement  with  the  mortgagee,  from  his  laches  in 
failing  to  exercise  proper  diligence  to  discover  facts,  which  are 
subsequently  relied  on  by  him  as  the  basis  of  a  bill  of  review 
because  of  newly  discovered  evidence.    lb.  551. 

12.  Equity  pleading ;  validity  of  decree  rendered  in  vacation  by  consent. 

A  decree  rendered  in  vacation  by  consent  of  the  parties,  under 
the  authority  of  the  statute  (Code  of  1886,  ^  3593),  and  in  com- 
pliance with  Rule  80a  of  Chancery  Practice,  has  the  same  valid- 
ity as  if  rendered  in  term  time.    lb.  551. 

13.  Same ;  effect  of  consent  decree. — Where  the  parties  to  a  suit  in 

equity  are  sui  juris  and  occupy  no  confidential  relations  to  each 
other,  a  decree  of  a  court  naving  jurisdiction  of  the  subject 
matter,  rendered  by  consent  of  the  parties,  though  without  any 
ascertainment  by  the  court  of  the  truth  of  the  facts  averred  in 
the  bill,  is,  in  the  absence  of  fraud  in  its  procurement,  as  bind- 
ing and  conclusive  between  the  parties  and  their  privies  as  if 
the  suit  had  been  an  adversary  one,  and  the  decree  had  been 
rendered  upon  controverted  issues  of  fact,  and  after  due  con- 
sideration thereof  by  the  court.    lb.  551. 

14.  Same. — The  consent  for  the  rendition  of  a  comsent  decree  ope- 

rates as  a  waiver  of  error  in  a  proceeding  precluding  a  review 
of  the  decree  upon  appeal,  as  a  general  rule  upon  a  bill  of  re- 
view, lb.  551. 
16.  Bill  impeaching  consent  decree  for  fraud;  what  necessary  to  main- 
tain it. — In  oi-der  to  maintain  an  original  bill  or  an  original 
bill  in  the  nature  of  a  bill  of  review  seeking  to  impeach  a  con- 
sent decree  for  fraud,  it  must  be  shown,  by  appropriate  aver- 
ments and  proof,  that  the  fraud  charged  relates  to  the  procure- 
ment of  the  decree,  or  of  the  consent  upon  which  it  was  based, 
as  distinguished  from  fraud  which  vitiates  the  caiise  of  action, 
and  which  should  have  been  interposed  as  a  defense  to  the  suit, 
16.  551. 
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16.  Bill  for  reformation  of  contract)  equity  thereof  ]  construction  of  con- 

tract.— ^An  instrument  acknowleaing  the  receipt  of  property  "to 
be  paid  for  as  per  the  terms"  of  an  option,  by  which  the  maker  of 
the  instrument  was  allowed  three  months  within  which  to  pur- 
chase the  pi*operty  at  a  fixed  price,  and  containing  an  alterna- 
tive clause  for  the  return  of  the  property  within  such  time, 
thereby  absolving  the  maker  from  all  liability,  imports  an  abso- 
lute promise  to  pay  for  the  same  if  not  so  returned,  but  if 
reformed  so  as  to  read  that  the  property  is  "held  as  per  the 
terms"  of  the  option,  it  would  amount  to  an  option  to  purchase 
within  such  time,  to  be  manifested  by  some  affirmative  act 
other  than  mere  failure  to  return  the  property ;  and  a  bill  filed 
to  so  reform  such  contract  is  not  open  to  the  objection  that  it 
appears  that  if  the  corrections  sought  were  made,  the  legal 
tenor  and  effect  of  the  writing  would  not  be  either  varied  or 
changed .    Stevens  v .  Hertzler,  563 . 

17.  Same ;  same.'— A  bill  in  chancery  to  have  reformed  a  written  con- 

tract upon  which  a  judgment  at  law  has  been  rendei*ed,  so  that 
as  reformed,  it  will  not  support  such  judgment,  and  asking  for 
a  perpetual  injunction  of  the  judgment,  which  bases  complain- 
ant's right  to  relief  upon  the  fact  that  the  contract  upon  which 
the  judgment  was  rendered  had  the  form  as  written  in  conse- 
quence of  a  mutual  mistake  of  the  parties,  and  the  agreement 
really  entered  into  was  materially  different  from  that  evidenced 
by  the  writing,  contains  equity ;  such  fact  constituting  a  purely 
equitable  defense  which  the  complainant  could  not  have  availed 
himself  of  in  a  suit  at  law,  and  making  it  against  conscience  to 
execute  the  judgment.  (Distinguished  from  the  case  of  Moore 
V. /'Vi^flrard,  51Ala.  525.)    J 6.  563. 

18.  Equitable  relief;  when  defendant  at  law  not  debarred  therefrom  \ 

laches. — ^A  defendant  in  a  suit  at  law,  having  only  a  purely 
equitable  defense  to  the  cause  of  action  stated  in  the  complaint, 
is  not  barred  of  his  equity  by  the  mere  fact  that  he  defers  filing 
his  bill  until  judgment  has  been  entered  against  him  at  law, 
and  such  delay  asking  for  relief  in  a  court  of  equity  does  not 
constitute  laches.    lb.  563. 

19.  Same ;  same ;  estoppel. — Where  a  defendant  in  a  suit  at  law  has 

only  a  purely  equitable  defense  which  could  not  be  made  avail- 
able to  him  in  a  court  of  law,  he  is  not  estopped  from  seeking 
equitable  relief  against  such  judgment  by  the  mere  fact  that  he 
did  not  invoke  the  powers  of  equity  thereto  until  after  the 
judgment  at  law  was  rendered.    lb.  563. 

20.  Same ;  same ;  judgment  at  law  does  not  constitute  estoppel  against 

defendant. — ^A  judgment  recovered  upon  a  written  contract  in  a 
suit  at  law  does  not  estop  the  judgment  defendant  to  after- 
wards say  that  the  contract  had  the  form,  as  written,  only  in 
consequence  of  a  mutual  mistake  of  the  parties,  and  the  agree- 
ment between  them  was  materially  different  from  that  evi- 
denced by  the  writing,  and  does  not  preclude  him  from  invoking 
equity  to  reform  the  written  contract,  so  that  it  shall  set  forth 
the  tei'ms  upon  which  the  parties  really  agreed,  which  terms 
would  not  authorized  the  judgment  rendered.     lb,  563. 

21.  Reformation  of  writing  in  equity]  ignorance  of  legal  effect ;  burden  of 

proo/.— When  the  terms  of  an  agreement  employed  by  the 
parties  result  in  a  contract  different  from  the  one  really  en- 
tered into,  by  reason  of  ignorance  or  misapprehension  of  their 
legal  effect,  a  court  of  equity  will  reform  it ;  but  the  buinien  is 
upon  the  complaining  party  to  show  by  evidence  clear,  convinc- 
ing and  satisfactory  that  the  written  instrument  does  not  truly 
express  the  real  agreement  of  the  parties.    Moore  v.   Tate,  582, 
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22.  Same;  same;  case  at  bar. — On  settlement  of  an  estate  a  compro- 

mise was  entered  into  by  the  heirs,  one  of  whom  had  received 
a  life  estate  in  land  and  property  in  excess  of  that  received  by 
the  others.  By  the  agreement  the  life  tenant  was  to  retain 
**all  such  real  estate,  title  and  interest"  as  he  had  and  took  in 
the  land,  and  the  personal  property  "mentioned  in  the  two 
deeds  of  gift"  referred  to,  he  to  relinquish  all  other  intei-ests 
in  the  estate,  and  pay  to  the  heirs  $750  each.  The  heirs  of  the 
life  tenant  by  bill  in  equity  sought  to  reform  the  agreement  on 
the  ground  that  the  reversion  was  to  have  been  relinquished  to 
their  ancestor.  The  instrument  sought  to  be  reformed  was 
more  than  40  years  old,  was  drawn  by  an  attorney,  all  parties 
being  represented  by  attorneys.  The  parties  to  the  agreement 
were  dead,  and  the  only  evidence  impeaching  its  correctness 
was  that  of  two  witnesses,  who  do  not  state  the  source  of  their 
information,  or  any  facts  that  add  strength  to  their  testimony, 
and  evidence  of  an  admission  made  by  one  of  the  parties  more 
than  40  years  before.  An  attorney,  who  represented  several  of 
the  heii"s  on  the  settlement,  testified  that  the  agreement  was 
made  and  written  in  accordance  with  the  underatanding  of  the 
parties.  Held:  That  the  evidence  is  insufficient  to  warrant  re- 
formation, and  the  bill  should  be  dismissed.    lb,  582. 

23.  Corporation ;  right  of  judgment  creditor  to  maintain  bill  to  reach 

equitable  assets. — A  single  judgment  creditor  of  an  insolvent 
corporation  with  a  return  of  execution  *'no  property  found" 
can  maintain  a  bill  in  equity  to  subject  the  unpaid  subscriptions 
to  the  capital  stock  in  a  corporation,  or  other  equitable  assets 
of  a  corporation,  to  the  payment  of  its  debts.  Hall  d:  Farley  r. 
Herderson,  601. 

24.  Eauity  pleading;  multifariousness  of  bill.— A  bill  in  equity  may  be 

nled  in  a  double  aspect,  embracing  alternative  averments  for 
relief,  provided  each  aspect  entitles  the  complainant  to  sub- 
stantially the  same  relief,  and  the  same  defenses  are  equally 
applicable  to  each.    lb.  601. 

25.  Corporation  ;  right  of  judgment  creditor  to  maintain  bill  to  reach 

equitable  asset's  ;  multifariousness. — Where  a  bill  filed  by  a  judg- 
ment creditor  of  an  insolvent  corporation  with  a  return  of  exe- 
cution "no  property  found,"  to  subject  equitable  assets  of  the 
corporation  to  the  payment  of  his  debts,  alleges  in  one  aspect 
that  the  defendant  is  a  stockholder  owing  unpaid  subscriptions 
to  the  capital  stock,  which,  by  fraudulent  arrangement  with  the 
officers  of  the  corporation  appeared  to  be  paid,  and  averring  in 
another  aspect  that  by  fraudulent  collusion  with  the  same  offi- 
cers of  the  corporation  the  defendant  has  obtained  possession  of 
property  belonging  to  the  corporation,  knowing  that  no  con- 
sideration has  been  paid  therefor,  and  in  the  prayer  for  relief 
as  to  the  first  aspect  of  the  bill  it  was  asked  that  the  unpaid  sub- 
scriptions be  subjected  to  the  payment  of  its  debts,  and  as  to 
the  other  aspect,  asking  in  the  alternative,  if  the  subscription 
has  been  paid,  that  the  defendant  be  made  to  pay  out  of  such 
assets  an  amount  e(]ual  to  the  complainant's  debt,  such  bill  is 
not  multifarious,  inconsistent  or  repugnant,  since  each  aspect 
of  the  case  entitles  the  complainant  to  substantially  the  same 
relief,  in  that  a  money  decree  would  be  rendered  in  either,  and 
the  fraud  averred  is  the  same  in  either  alternative,  so  far  as 
defenses  to  it  are  concerned.     Ih.  601. 

26.  Same;  same;  not  necessary  that  such  bill  should  be  a  general  credi- 

tor's bill. — It  is  no  objection  to  a  bill  filed  by  a  single  judgment 
creditor  of  a  corporation  with  a  return  of  execution  *'no  prop- 
erty found,"  to  subject  equitable  assets  of  such  corporation  to 
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the  payment  of  his  debts,  that  it  is  not  filed  on  behalf  of  all  the 
creditore  of  the  corporation.    1  b.  601. 

27.  Impairment    of    security ;     right    of    purchaser    at    foreclosure; 

case  at  bar. — The  Mobile  Street  Railway  Company,  being 
the  owner  of  all  the  capital  stock  of  the  Mobile  &  Spring 
Hill  Raih*oad  Company,  procured  as  such  stockholder,  the  issu- 
ance of  bonds  secured  by  a  trust  deed,  upon  all  the  corporate 
assets  of  the  latter  corporation,  the  proceeds  of  some  of  which, 
at  least,  were  used  in  the  improvement  of  the  latter's  property. 
Subsequently  such  deed  was  foreclosed,  Goodwin  &  Swift  be- 
coming the  purchasers  at  the  foreclosure  sale.  Previous  to 
such  bond  issue,  the  Mobile  Street  Railway  Company  ha  dgiven 
a  trust  deed  to  secure  its  bonds  upon  all  its  assets  including  the 
stoek  in  the  Mobile  &  Spring  Hill  Railroad  Company,  The 
latter  trust  deed  was  also  foreclosed,  McCaleb  becoming  the 
purchaser  of  the  stock  in  the  Mobile  &  Spring  Hill  Railroad 
Company  at  the  foreclosure  sale.  Upon  a  bill  filed  by  McCaleb 
to  set  aside  the  foreclosure  of  the  trust  deed  of  the  Mobile  & 
Spring  Hill  Railroad  Company,  and  to  declare  the  same  invalid 
and  to  cancel  the  bonds  issued  by  said  company,  it  is  held  that 
complainant  is  estopped  to  deny  the  validity  of  the  trust  deed, 
and  further,  that  the  fact  that  complainant  purchased  at  the 
foreclosure  sale  did  not  make  him  privy  in  estate  with  the  bond- 
hold  era,  so  as  to  give  the  bill  equity,  since  he  did  not  thereby 
succeed  to  the  rights  of  bondholders  in  the  debt  secured,  but 
only  acquired  the  property  purchased.  Brickell,  C.  J.,  and 
Haralson,  J.,  concurring.  McClellan  and  Head,  JJ.,  con- 
curring in  the  conclusion  as  to  the  want  of  equity  in  the  bill, 
rest  their  decision  upon  the  ground  that  the  bill  was  without 
equity,  because  the  complainant  did  not  oflPer  to  do  equity  by 
re-imbursing  the  Mobile  Street  Railway  Company  the  amount 
expended  by  it  upon  the  Mobile  &  Spring  Hill  Railroad  Com- 
pany from  the  proceeds  of  its  bonds,  at  least  to  the  extent  of 
the  enhancement  of  the  value  thereof,  in  which  conclusion 
Brickell,  C.  J.,  and  Haralson,  J.  also  concurred.  McCaleb 
V.  Goodwin  <&  Sunfty  616. 

28.  Decree  obtained  by  fraud ;  jurisdiction  of  efpiity  to  grant  relief. — 

A  court  of  equity  has  jurisdiction  to  vacate  judgments  and  de- 
crees obtained  by  fraud ;  but  in  the  exercise  of  such  jurisdiction 
the  judgments  and  decrees  of  courts  of  competent  jurisdiction 
can  only  be  impeached  and  vacated  for  actual  or  intentional 
fraud  in  the  procurement  thereof,  as  distinguished  from  fraud 
which  would  vitiate  the  cause  of  action,  and  would  constitute  a 
defense  to  the  suit.     McDonald  v.  Pearson j  630. 

29.  Same ;  same. — ^A  bill  seeking  to  annul  a  final  decree  for  fraud, 

which  shows  a  state  of  facts  consistent  with  honesty  of  inten- 
tion, and  does  not  disclose  any  fiduciary  relationship,  does  not 
show  such  fraud  as  would  justify  the  impeachment  of  the  de- 
cree, and  is  demurrable  for  that  reason.    lb.  630. 

30.  Same;  same;  case  at  bar. — ^A  bill    to    vacate,  on  the  ground  of 

fraud,  a  decree  in  behalf  of  defendant  for  attorney's  fees,  ren- 
dered in  a  suit  by  complainant,  as  beneficiary,  against  his  trus- 
tee, for  a  final  settlement,  averred  that  defendant,  the  trustee's 
attorney , was  opposing  a  decree  in  said  cause,  and  was  approached 
by  complainant  to  obtain  his  consent  to  such  decree,  and  that, 
thereupon,  in  the  presence  of  complainant's  solicitor,  defend- 
ant insisted,  as  a  condition  to  his  non-resistance,  that  he  be  paid 
for  his  services  to  the  trustee,  and  represented  that  the  trustee 
owed  him  $1,000  for  fees ;  that  such  representations  were  untrue, 
and  complainant,  having  no  means  of  knowing  how  much  was 


Digitized  by  VjOOQ IC 


716  INDEX 

GKASC^RY— Continued. 

due  him,  but  relying  on  his  statements «  consented  to  allow  him 
$750;  that  pui*suant  to  the  undei*standing  between  them,  a  peti- 
tion was  filed  by  defendant  for  allowance  of  fees,  and,  on  refer- 
ence, complainant  testified  that  $750  was  a  proper  charge  for 
for  defendant's  services,  said  testimony  being  given  in  reliance 
on  defendant's  representations  and  pro  format  as  carrying  out 
their  agreement ;  that  complainant,  on  obtaining  possession  of 
the  trustee's  papers,  discovered  that  defendant,  six  years  be- 
fore the  decree,  rendered  his  bill  against  the  trustee, which  was 
settled  by  note ;  and  that  receipts  given  by  defendant  showed 
that  he  had  been  paid  $300  on  the  note,  and  $50  on  account  of 
attoi*ney's  fees.  Meld:  That  fraud  to  authorize  vacation  of  the 
decree  was  not  shown.    lb.  630. 

II.     PLEADING  AND  PRACTICE. 
1.    Bills  and  Parties  Thbrbto. 

31.  Appeal  from  chancery  decree ;  lower  court  can  not  pass  upon  demur^ 

rers  pending  appeal. — ^An  appeal  to  the  Supreme  Court  from  a 
decree  of  the  chancery  court  dissolving  a  temporai-y  injunction 
restraining  the  defendant  from  selling  plaintiff's  land  under  a 
former  decree,  presents  and  requires  the  appellate  court  to  pass 
upon  the  question  as  to  whether  the  bill  asking  for  the  injunc- 
tion contains  equity ;  and  hence  during  the  pendency  of  such  an 
appeal,  the  lower  court  can  not  hear  and  determine  a  demurrer 
to  the  bill  or  a  motion  to  dismiss  the  bill  for  the  want  of  equity, 
made  after  the  appeal  was  taken  ;  and  a  writ  of  mandamus  will 
not  issue  to  compel  the  lower  court  so  to  do.  Ex  parte  City 
Council  of  Montgomery^  116. 

32.  Bill  to  recover  doiver;  when  parties  owning  separate  tracts  of  land 
can  he  joined  as  defendants. — Where  lands  were  sold  as  one  tract 
under  an  execution  against  the  husband  in  his  lifetime,  on  a 
bill  filed  by  the  widow  to  recover  dower  in  said  lands,  persons 
owning  different  parts  thereof  in  severalty  may  be  properly 
joined  as  parties  defendant.    Sanders  v,  Wallace^  259. 

33.  Same ;  need  not  negative  facts  constitutting  a  bar. — A  bill  filed  by 

a  widow  to  recover  dower  need  not  affirmatively  show  that  the 
husband  died  intestate,  or  that  he  died  testate,  but  made  no 

grovision  in  his  will  for  the  benefit  of  complainant ;  such  facts 
eing  matter  of  defense  to  be  set  up  by  plea  or  answer,  and  it 
not  being  necessary  for  the  complainant  in  such  bill  to  negative 
the  idea  that  she  had  accepted  a  testamentary  provision  in  lieu 
of  her  dower.    lb.  259. 

34.  Equity  pleading ;  multifariousness  of  bill. — ^A  bill  in  equity  may  be 

hied  in  a  double  aspect,  embracing  alternative  averments  for 
relief,  provided  each  aspect  entitles  the  complainant  to  sub- 
stantially the  same  relief,  and  the  same  defenses  are  equally 
applicable  to  each. — Uall  dt  Farley  v.  Henderson ^  601. 

35.  Corporation  \  right  of  judgment  creditor  to   maintain  bill   to  reach 

equitable  assets  ;  multifariousness. — Where  a  bill  filed  by  a  judg- 
ment creditor  of  an  insolvent  corporation  with  a  return  of  exe- 
cution *'no  property  found,"  to  subject  equitable  assets  of  the 
corporation  to  the  payment  of  his  debts,  alleges  in  one  aspect 
that  the  defendant  is  a  stockholder  owing  unpaid  subscriptions 
to  the  capital  stock,  which,  by  fraudulent  ai*rangement  with  the 
officers  of  the  corporation  appeared  to  be  paid,  and  averring  in 
another  aspect  that  by  fraudulent  collusion  with  the  same  oflS- 
cers  of  the  coi*poration  the  defendant  has  obtained  possession  of 
property  belonging  to  the  corporation,  knowing  that  no  consid- 
eration has  been  paid  therefor,  and  in  the  prayer  for  relief  as  to 
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the  first  aspect  of  the  bill  it  was  asked  that  the  unpaid  subscrip- 
tions be  subjected  to  the  payment  of  its  debts,  and  as  to  the 
other  aspect,  asking  in  the  alteimative,  if  the  subscription  has 
been  paid,  that  the  defendant  be  made  to  pay  out  of  such  assets 
an  amount  equal  to  the  complainant's  debt,  such  bill  is  not 
multifarious,  inconsistent  or  repugnant,  since  each  aspect  of 
the  case  entitles  the  complainant  to  substantially  the  same  re- 
lief, in  that  a  money  decree  would  be  rendered  in  either,  and 
the  fraud  averred  is  the  same  in  either  alternative,  so  far  as 
defenses  to  it  are  concerned.    lb.  601. 

36.  Contest  of  will  in  equity ;  proof  of  execution ;  sufficiency  of  allega- 

tion.— Upon  a  contest  of  a  will  in  equity,  the  first  step  to  be 
taken  is  proof  of  its  due  execution  by  the  contestee ;  and  the 
allegation  that  "  said  will  was  not  duly  executed  "  is  sufficient 
as  stating  a  valid  ground  of  contest,  and  calls  for  proof  of  the 
valid  execution  of  the  will.    Barksdale  v.  Davis,  623. 

37.  Same;  sufficiency  of  averments  of  fraud  and  undue  influence. — ^Abill 

filed  for  the  purpose  of  contesting  the  validity  of  a  will  upon 
the  grounds  of  fraud  and  undue  innuence,  must  set  forth  clearly 
the  facts  constituting  such  fraud  and  undue  influence;  the 
mere  general  statement  or  conclusion  of  the  pleader  not  being 
sufficient.    1  b.  623. 

38.  Same ;  sufficiency  of  allegation  as  to  execution  of  subsequent   will. 

In  a  bill  filed  for  the  purpose  of  contesting  the  validity  of  a  will, 
the  allegation  that  the  alleged  testator  **  made  and  executed 
in  the  presence  of  witnesses,  as  required  by  law,  another  will, 
covering  the  same  property  and  thereby  revoking  the  said 
alleged  will,"  sufficiently  charges  the  execution  of  such  will; 
and  under  such  allegations  the  pereon  setting  up  the  execution 
of  said  will  would  be  required  to  prove  that  it  was  executed  as 
required  by  statute.  lb.  623. 
89.  Sajne ;  revocation  by  destruction;  sufficiency  of  allegation. — ^In  a  bill 
filed  for  the  purpose  of  contesting  the  validity  of  a  will,  the 
allegation  that  the  will  *' was  itself  destroyed  by  the  testator 
with  the  intention  of  revoking  it,"  is  a  sufficient  averment  of 
revocation,  within  the  meaning  of  the  statute  (Code  of  1886,  ^ 
1968),  which  provides  that  a  written  will  can  only  be  revoked 
by  burning,  tearing,  cancelling  or  obliterating  by  the  testator 
himself  with  the  intention  to  destroy  it.     lb.  823. 

40.  Bill  of  review  impeaching  decree ;   right  to  file;    allegations.— An 

original  bill  in  the  nature  of  a  bill  of  review  seeking  to  annul  a 
decree  for  fraud  can  be  filed  without  leave  of  the  court ;  but  to 
be  sufficient,  the  bill  must  state  the  decree  and  the  proceed- 
ings which  led  to  it,  together  with  the  circumstances  of  fraud 
on  which  it  is  impeached.     McDonald  v.  Pearson,  630. 

2.     Answers;  Demurrers;  Pleas. 

41.  Injunction;  dissolved  on  the  denials  of  the  ariRwer. — Where,  on  a 

bill  for  an  injunction,  the  facts  upon  which  the  relief  is  claimed, 
are  positively  and  explicitly  denied  in  the  answer,  the  injunc- 
tion is,  as  a  general  rule,  properly  dissolved  upon  motion  made 
therefor;  and  in  reviewing  a  decree  dissolving  an  injunction 
upon  the  denials  of  an  answer,  this  court  will  not  consider  the 
merits  of  the  defense  presented  by  affirmative  averments  in 
the  answer.      Went  v.  Brof/'/i,  118. 

42.  Contest  of  will  inequity;  demurrer  to  hill  in  equity  as  a  whole. — Upon 

a  bill  contesting  the  probate  of  a  will,  a  demurrer  going  to  the 
sufficiency  of  the  bill  as  a  whole  should  be  overruled  if  any 
valid  ground  of  contest  is  alleged ;  and  where  one  of  the 
grounos  of  contest  as  averred  in  such  bill  is,  that  the  testator 
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**  was  not,  at  the  time  of  the  execution  of  said  alleged  will,  of 
sound  mind,'*  states  a  valid  ground  of  contest,  and  a  demurrer 
challenging  the  sufficiency  of  the  ground  of  contest  as  alleged 
is  properly  overruled.     Barksdale  v.  DaviSy  623. 

43.  Demurrer  to  bill  in  equity;  how  considered  on  appeal ;  no  presump- 

tion  of  error. — When  a  demurrer  to  a  bill  in  equity,  assigning 
various  grounds,  is  sustained  generally  without  specifying  the 
cause  of  demurrer  sustained,  the  decree  will  on  appeal  ha  re- 
ferred to  such  grounds  as  will  support  it,  if  any;  and  if 
any  of  the  gi'ounds  are  well  taken,  the  decree  will  be 
affirmed,  even  though  others  may  be  illy  taken.  (5.  d;  N.  Afa. 
R.  K.  Co.  V.  H.  A.&  B.  R.  R.  Co.,  104  Ala.  233,  overruled  so  far 
as  it  holds  to  the  contrary.)    McDonald  v.  Pearson,  630. 

3.     Hearings  and  Decrees. 

44.  Equity  pleading ;  validity  of  decree  rendered  in  vacation  by  consent. 

A  decree  rendered  in  vacation  by  consent  of  the  parties,  under 
the  authority  of  the  statute  (Code  of  1886,  §  3593),  and  in  com- 
pliance with  Rule  80a  of  Chancery  Practice,  has  the  same 
validity  as  if  rendered  in  term  time.  Adler  v.  Van  Kirk  L.  &  C. 
Co.,  551. 

45.  Same ;  effect  of  consent  decree. — Where  the  parties  to  a  suit  in 

equity  are  sui  juris  and  occupy  no  confidential  relations  to  each 
other,  a  decree  of  a  court  having  jurisdiction  of  the  subject  mat- 
ter, rendered  by  consent  of  the  parties,  though  without  any 
ascertaiimient  by  the  court  of  the  truth  of  the  facts  averi-ed  in 
the  bill,  is,  in  the  absence  of  fraud  in  its  procurement,  as  bind- 
ing and  conclusive  between  the  parties  and  their  privies  as  if 
the  suit  had  been  an  adversary  one,  and  the  deci*ee  had  been  ren- 
dered upon  controverted  issues  of  fact,  and  after  due  considera- 
tion thereof  by  the  court.     lb.  551 

46.  Same. — The  consent  for  the  rendition  of  a  consent  decree  operates 

as  a  waiver  of  error  in  a  proceeding  precluding  a  review  of  the 
decree  upon  appeal,  and  as  a  general  rule,  upon  a  bill  of  i-eview. 
lb.  651. 

CHARGES  OF  COURT  TO  JURY. 

1.  Circumstantial  evidence;  sufficiency  to  justify  conviction;  charge  to 

the  jury. — The  true  test  of  the  suliiciency  of  circumstantial 
evidence  to  justify  a  conviction  is,  whether  the  circumstances, 
as  proved,  produce  a  moral  conviction  of  guilt  to  the  exclusion 
of  every  reasonable  doubt ;  and  a  charge  which  instructs  a  jury 
that  before  there  can  be  a  conviction  on  circumstantial  evi- 
dence, "  the  facts  and  circumstances  must  be  such  as  are  abso- 
lutely incompatible,  upon  any  reasonable  hypothesis,  with  the 
innocence  of  the  accused,  and  incapable  of  explanation  upon 
any  reasonable  hypothesis  other  than  that  of  the  guilt  of  the 
accused,"  exacts  too  high  a  measure  of  proof,  and  is  erroneous. 
Mitchell  r.  State,  1. 

2.  Ifomicide;  defense  of  house;  charge  to  jury. — On  trial  under  an  in- 

di'^tnient  for  mui^der,  where  the  State's  evidence  tended  to 
show  that  while  defendant  was  in  his  tenant's  house,  deceased 
knocked  on  the  door,  and  upon  being  told  who  it  was  defendant 
opened  the  door  and  shot  the  deceased,  and  the  defendant 
testified  that  wlien  he  opened  the  door,  he  ordered  deceased  to 
leave,  and,  upon  deceased  attempting  to  draw  his  pistol,  de- 
fendant shot  him,  a  charge  which  instructs  the  jury  that  a  man 
has  a  right  to  defend  liiniself  in  his  own  house  and  need  not  re- 
treat, and,  if  necessary  to  his  safety,  may  slay  his  assailant,  omit- 
ting t)ie  hypothesis  of  defendant's  freedom  from  fault  in  bring- 
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ing  on  the  difficulty,  is  properly  i-efused,  since  it  was  open  to 
the  jury  to  find  from  the  evidence  that  the  defendant  acted  in 
his  own  wrong  in  oiniering  deceased  away,  and  was,  therefore, 
at  such  fault  as  deprived  him  of  the  right  incident  to  being  in 
his  own  house.    Medlock  v.  State,  8. 

3.  Credibility  of  witness  ]  charge  to  the  jury  in  reference  tJiereto. — Proof 

of  contradictory  statements  or  declarations  on  a  material  point 
by  a  witness  may  be  sufficient  to  raise  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  the  truth  of  the  testimony  of  such  wit- 
ness, and  charges  which  so  instruct  the  jury  assert  a  correct 
proposition  ana  should  be  given.     Williams  v.  State ^  19. 

4.  Wrongfully  and  maliciously  breaking  down  a  fence ;  charge  to  the 

jury. — On  a  prosecution  for  wrongfully  and  maliciously  break- 
ing down  a  fence,  the  property  of  another,  where  there  was  no 
evidence  that  it  was  a  partition  fence,  a  charge  which  instructs 
the  jury  that  if  the  fence  torn  down  by  the  defendant  was  on 
the  dividing  line  between  the  prosecutor  and  the  defendant, 
the  defendant  should  be  acquitted,  is  properly  refused.  Wheeler 
V.  State,  22. 

5.  Same;  same. — In  such  a  case,  a  charge  which  instructs  the  jury 

that  if  there  was  a  reasonable  doubt  as  to  whether  the  fence 
torn  down  was  a  partition  fence  between  the  defendant  and  the 
pi*08ecutor,  they  must  acquit  the  defendant,  asserts  an  incorrect 
proposition,  and  is  properly  refused.    lb.  22. 

6.  Sureties  ;  notice  to  sue  must  be  in  writing;  charge  to  the  jury. — In  an 

action  against  a  surety  on  a  promissory  note,  where  the  de- 
fendant claims  release  by  the  failure  of  the  creditor  to  sue  the 
principal  to  the  first  .term  of  the  court  following  notice  from 
him  therefor,  (Code  of  J 886,  §  3153),  for  such  notice  to  be 
effective,  it  is  necessary  that  it  should  have  been  in  writing; 
and  a  charge  which  instructs  the  jury  that  **a  verbal  notice,  or 
notice  not  in  writing  will  not  release  the  surety,"  and  the  fact 
that  the  surety-  requested  the  plaintiff  to  sue  the  principal  ver- 
bally, will  not  release  the  surety,  asserts  a  correct  pi*oposition, 
and  is  properly  given.    Henry^v.  McNamara,  107. 

7.  General  affirmative  charge ;  when  it  should  not  be  given. — The  gen- 

eral affirmative  charge  should  never  be  given  when  any  mate- 
rial fact  in  the  case  rests  in  inference,  or  when  it  becomes 
necessary  to  determine  from  the  evidence  the  intention  of  the 
parties.     lb.  107. 

8.  Action  for  negligence  of  engineer;  when  affirmative  charge  properly 

refused. — In  an  action  by  an  administrator  of  a  deceaseaem- 
ploy6  of  defendant,  to  recover  damages  for  the  death  of  his 
intestate,  which  was  caused  by  one  of  defendant's  trains  collid- 
ing with  one  of  its  hand-cai^s  upon  which  plaintiff's  intestate 
was  riding  in  the  discharge  of  the  duties  of  nis  employment,  at 
a  point  on  defendant's  track  which  was  covered  with  smoke 
from  coke  ovens  near  by,  where  one  of  the  counts  of  the  com- 
plaint counts  upon  the  negligence  of  the  engineer  of  said  train, 
and  charges  that  he  was  negligent  in  failing  to  ring  the  bell  or 
blow  the  whistle  **when  entering  the  smoke  which  covered  the 
track,"  and  several  witnesses  testify  that  the  only  signal  given 
at  all  was  given  by  the  blowing  of  the  whistle  when  the  engine 
was  fifty  yards  or  more  from  the  smoke,  the  defendant  is  not 
entitled  to  the  general  affirmative  charge  on  such  count ;  the 
blowing  of  a  whistle  at  such  a  distance  not  being  the  giving  of 
a  signal  of  alarm  "when  entering  the  smoke."  Woodward  Iron 
Co.  V.  Herndonj  191. 

9.  Same;  charge  to  the  jury — In  such  an  action,  where  some  of  the 

counts  of  the  complaint  rely  for  a  recovery  upon  the  failure  of 
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the  engineer  to  ring  the  bell  or  blow  the  whistle  at  short  in- 
tervals while  passing  through  the  dense  smoke  that  covered  and 
obsured  the  track  for  a  great  distance,  embracing  the  point  of 
collision  between  his  train  and  the  hand-car  on  which  plain- 
tiff's intestate  was  riding,  if  the  evidence  showed  there  was 
such  negligence  on  the  part  of  the  engineer,  the  fact  that  the 
hand-car,  entering  from  the  opposite  side,  was  in  the  smoke 
before  the  colliding  engine  reached  it,  does  not  of  itself  relieve 
the  defendant  from  liability  of  such  negligence ;  and  a  charge 
which  instructs  the  jury  that  under  such  cii*cumstances  the 
plaintiff  could  not  recover  for  such  negligence  on  the  part  of 
the  engineer,  is  erroneous  and  properly  refused.  lb,  191. 
10.  Same ;  when  question  of  contributory  negliaence  for  the  jury  and  not 
for  the  court ;  case  at  bar. — ^In  an  action  by  an  administrator  of  a 
deceased  employ^  of  defendant  to  recover  damages  for  the 
death  of  his  mtestate,  which  was  caused  by  defendant's  switch 
engine  colliding  with  one  of  its  hand-cara  upon  which  defend- 
ant was  riding,  the  following  facts  were  shown :  Within  the 
defendant's  yard  one  of  its  tracks  ran  along  by  the  side  of  a 
battery  of  coke  ovens,  the  smoke  from  which  often  covered  the 
said  track,  and  at  the  time  of  the  collision  totally  obscured  it 
for  the  whole  length  of  the  battery,  a  distance  of  250  or  300 
yards.  The  switcTi  or  yard  engine  was  used  in  switching  cars 
to  and  from  the  coke  ovens,  and  had  no  schedule  for  running 
about  the  yai-d,  but  was  likely  to  be  passing  on  the  track  by  the 
coke  ovens  at  any  time,  and  these  facts  wei-e  known  to  plain- 
tiff's intestate,  who  was  in  defendant's  employment  as  foreman 
of  the  track  men.  Plaintiff's  intestate,  with  the  section  hands, 
who  had  been  at  work  on  defendant's  road  leading  out  to  one 
of  its  mines,  boarded  his  hand-car  immediatelv  after  one  of 
defendant's  coal  trains  passed  going  to  the  yard,,  and  followed 
said  train  in.  Just  before  reaching  the  smoke  that  covered  the 
track  on  which  the  incoming  tram  and  the  hand-car  were  to 
pass,  there  was  a  curve  in  the  track  and  an  embankment,  which 
prevented  the  plaintiff's  intestate  from  seeing  said  train,  and 
said  train  passed  out  of  sight,  went  through  the  smoke  and 
onto  another  track,  beyond  the  coke  ovens.  The  yard  engine, 
which  was  beyond  the  switch  at  which  the  coal  train  oasseid  to 
the  side  track  from  the  track  by  the  coke  ovens,  came  down  the 
track  for  the  purpose  of  switching  care  onto  the  track  covered 
and  obscured  by  smoke,  and  when  about  midway  the  length  of  the 
coke  oven  battery,  it  collided  with  the  hand-car  on  which  plain- 
tiff's intestate  was  riding.  The  had-car  was  running  at  10  or  12 
miles  an  hour,  and  plaintiff's  intestate  did  not  stop  it  on  enter- 
ing the  smoke,  or  send  a  flagman  forward  through  the  smoke  to 
give  warning  of  its  approach.  The  evidence  as  to  the  distance 
between  the  incoming  train  and  the  hand -car  following  it,  at  the 
time  the  former  entered  the  smoke,  was  conflicting;  but  there 
was  evidence  from  which  the  jury  could  infer  that  plaintiff's 
intestate  knew  how  close  the  hand -car  wns  to  said  tram.  There 
was  also  evidence  tending  to  show  that  the  engine  which  col- 
lided with  the  hand-car  started  down  the  track  immediately 
after  the  incoming  train  went  onto  the  other  track,  and  pro- 
ceeded down  tlie  track  into  the  smoke  at  a  speed  of  from  8  to  12 
miles  an  hour,  which  was  a  great  deal  faster  than  it  waa  accus- 
tomed or  reciuired  to  run  along  there ;  and  that  if  said  engine 
had  come  down  the  track  at  the  speed  of  two  or  three  miles  an 
hour,  which  it  was  accustomed  to  do,  the  hand-car  would  have 
gotten  through  the  smoke  to  a  phice  of  safety,  or  where  a 
probable  collision  could  have  been  averted.    Held:    The  ques- 
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tion  of  the  plaintiff's  intestate  having  been  guilty  of  negligence 
which  proximately  contributed  to  his  injury  was  one  of  fact  for 
the  jury ;  and  that,  therefore,  charges  to  the  jui*y,  which  pre- 
termit all  reference  to  the  incoming  train  which  the  hand-car 
was  following,  or  which  ignore  the  evidence  tending  to  show 
that  the  yard  engine  came  down  the  track  much  more  rapidly 
than  was  customary  and  much  in  excess  of  its  prescribed 
rate  of  speed,  or  which  take  from  the  consideration  of  the  jury 
the  evidence  from  which  they  could  have  infeii-ed  that  the 
plaintiff's  intestate  knew  how  close  his  hand-car  was  to  the  in- 
coming train  when  the  latter  entered  the  smoke,  or  which  de- 
prived the  jury  of  the  right  to  consider  the  evidence  tending 
to  show  that  plaintiff's  intestate  was  close  enough  to  the  in- 
coming train  to  have  gotten  through  the  smoke  without  injury, 
if  the  yai-d  en^ne  had  been  run  at  its  usual  speed,  and  which, 
without  submitting  the  consideration  of  such  tendencies  of  the 
evidence,  instruct  the  jury  as  to  matter  of  law  that  plaintiff's 
intestate  was  guilty  of  contributory  negligence,  are  erroneous 
and  properly  refused.    lb,  191. 

11.  Same;  same. — ^In  such  case,  a  charge  which,   postulating  that 

plaintiff's  intestate  did  not  see  and  could  not  know  how  far  the 
incoming  train  was  ahead  of  his  hand-car  when  he  entered  the 
smoke,  instructs  the  jury  that  he  was  guilty  of  contributory 
negligence  in  not  stopping  before  entenng  the  smoke  and  send- 
ing a  flagman  forwaiti,  asserts  a  correct  proposition  and  should 
be  given.    lb.  191. 

12.  General  affirmative  charge ;  when  improperly  given. — Whenever  the 

evidence  only  tends  to  support  the  case  of  one  of  the  parties  to 
a  suit,  or  there  can  be  different  inferences  drawn  from  the  evi- 
dence, it  is  error  to  give  the  general  affirmative  charge  in  favor 
of  either. — Fox  worth  v.  Brown  Bros.,  299. 

13.  Sale;  reicission  for  fraud;  charge  to  the  jury. — Though    negli- 

f fence  in  making  inquiry  by  a  buyer  of  goods  that  had  previoua- 
y  been  fraudulently  purchased  on  a  credit,  after  having  notice 
sufficient  to  excite  inquiry,  is  constructively  bad  faith,  a  charge 
to  the  jury,  in  an  action  by  the  original  seller  to  recover  the  goods 
from  such  subsequent  purchaser,  which  instructs  them,  that 
to  recover,  the  plaintiff  must  show  bad  faith  in  the  defendant, 
is  properly  refused  as  tending  to  mislead  to  the  conclusion,  that 
there  must  be  shown  actual  bad  faith  on  defendant's  part. 
Mojnvell  v.  Brown  Shoe  Co.,  304. 

14.  Adverse  possession;  instruction  as  to  possession;  trespass, — ^In  an 

action  of  trespass  quare  clausum  f regit,  when  each  of  the  par- 
ties claim  title  under  advei*8e  possession  to  the  land  allegea  to 
have  been  trespassed  upon,  and  the  evidence  is  in  conflict  as  to 
the  prior,  actual,  exclusive  possession,  it  is  error  to  instruct  the 
jury  that  if  defendant  was  in  possession  at  the  time  of  the  al- 
leged trespass  they  must  find  for  him ;  such  charge  ignoring  the 
question  as  to  whether  defendant's  possession  was  rightful. 
Zundel  v.  Baldwin,  328. 

16.  Pleading  and  practice ;  misleading  charges ;  giving  them  not  cause 
for  reversal. — While  charges  which  have  a  tendency  to  confuse 
and  mislead  the  jui-y  should  be  refused,  the  giving  of  such 
charges  is  not  cause  for  reversal  of  the  judgment  of  the  trial 
court ;  since  it  was  incumbent  upon  the  party  against  whose  in- 
terest they  were  given,  to  have  avoided  whatever  of  injury  may 
have  been  apprehended,  by  a  request  for  additional  or  explana- 
tory charge.    Anderson  v.  Timberlake,  377. 

16.  Charge  to  the  jury ;  erroneous  when  withdrawing  material  facts 
from  the  consideration  of  the  jury. — ^An  instruction  which  with- 
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draws  from  the  consideration  of  the  jury  any  evidence,  however 
weak,  which  has  a  tendency  to  establish  material  facts,  is  calcu- 
lated to  mislead  the  jury,  and  is,  therefore,  pi-operly  refused. 
lb.  377. 

17.  General  affirmative  charge  improper  when  evidence  is  circumstantial. 

Where  the  evidence  adduced  on  a  trial  of  a  case  is  circumstan- 
tial, the  general  affirmative  charge  cannot  be  given  for  either 
party.     Baker  v.  Troy  Compress  Co.,  415. 

18.  Charge  to  the  jury;  should  not  single  out  the  evidence  of  any  partic- 

ular witness. — Charges  to  the  jury  which  instruct  them  that  if 
they  believed  the  testimony  of  certain  witnesses,  or  did  not  be- 
lieve the  testimony  of  another  witness,  they  should  find  for  the 
defendant,  are  properly  refused.  L.  ct*  N.  K.  R.  Co.  v.  Morgan, 
449. 

19.  Charge    invading    the   province   of  the  jury;    mortuary    tables. — A 

charge  which  instructs  the  jury  that  the  life  expectancy  was  a 
fixed  number  of  yeara  as  shown  by  the  mortuary  tables  invades 
the  province  of  the  jury,  since  it  is  for  the  jury  to  determine 
from  all  the  facts  what  was  such  expectancy ;  the  tables  of  mor- 
tality not  being  conclusive  thereof.  Ala.  Min.  R.  R.  Co.  v. 
Jones  J  519. 

20.  Action   by   administrator    of  employ^    for  injuries   causing  death ; 

m-asure  of  damage;  charge  to  the  jury. — In  an  action  against  a 
railroad  company  by  the  administrator  of  a  deceased  employ^, 
to  recover  damages  for  the  alleged  negligent  killing  of  plaintiff's 
intestate,  a  charge  which  instructs  the  jury  that  the  measure  of 
damages,  in  the  event  of  recovery  by  the  plaintiff,  is  "an 
amount  equal  to  the  present  cash  value  of*'  the  decedent's  life, 
**to  his  family  dependent  upon  him  during  his  expectancy  of 
life,"  is  within  the  rule  as  to  the  measure  of  damages  in  such 
case,  and  is  properly  given.     lb.  519. 

21.  Same;  same. — In  such  a  case  a  charge   which   instructs  the  jury 

that  if  they  believe  from  the  evidence  the  plaintiff  is  entitled 
to  recover,  he  is  entitled  to  recover  an  amount  equal  to  the  de- 
cedent's ^'pecuniary  worth  to  his  family  who  were  dependent 
upon  him  from  the  time  of  his  death  to  this  time,  added  to  the 
present  cash  value  of  his  pecuniary  worth  to  his  said  family 
during  the  balance  of  his  expectancy  of  life,"  is  properly  given. 
lb.  519. 

22.  Same;  charge  to  the  jury. — In  such  a  case,  where   the  complaint 

alleges  that  while  plaintiff's  intestate  and  other  section  hands 
were  taking  two  lever  cars  over  a  river  bridge  in  obedience  to 
the  oixiers  and  direction  of  the  defendant's  section  foreman  in 
the  exercise  of  his  authority,  and  while  both  bars  were  going  at 
a  high  rate  of  speed,  the  said  section  foreman  negligently 
stopped  his  car  suddenly  while  it  was  in  front  of  anotner  car, 
without  fii-TSt  oi-dering  the  rear  car  to  stop  **or"  notifying  those 
on  it  of  his  intention  to  stop  the  car  he  was  on,  which  caused  a 
collision,  whereby  plaintiff's  intestate  was  knocked  off  and 
killed,  a  charge  to  the  jury  which  instructs  them  that  they 
should  find  for  the  defendant  if  either  of  the  alternatives  be  not 
proven,  or  which  requires  proof  of  both  of  the  alternatives,  is 
erroneous  and  properly  refused,     lb.  519. 

23.  Same;  same. — In  such  a  case  it  is  a  question  for  the  jury  whether 

or. not  it  was  negligence  for  a  section  foreman  to  run  the  two 
cars,  when  closely  following  the  other,  at  a  high  rate  of  speed 
over  the  river  bridge  ;  and  a  charge  is  properly  refused  which 
withdraws  the  consideration  of  this  question  from  the  jury. 
lb.  519. 

24.  Same;  same. — In  such  a  case  where  there  was  evidence  that  the 
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foreman  caused  the  brakes  on  the  front  car  to  be  suddenly  ap- 
plied, without  causing  those  on  the  rear  car  to  slacken  their 
speed,  a  charge  is  properly  refused  which  instructs  the  jury  that 
if  the  deceased  was  holding  the  handle  of  the  lever  and  was 
thrown  loose  from  the  same  by  the  sudden  putting  on  of  the 
brake  by  one  G.  (another  section  hand),  that  then  they  must 
find  for  the  defendant ;  since  it  can  not  be  said  as  a  matter  of 
law  that  the  act  of  "G.''  was  negligent  or  wrongful,  and  was  not 
rendered  reasonably  necessai'y  by  the  negligence  of  the  fore- 
man who  was  riding  on  the  front  car.     lb.  519. 

25.  Same ;  same. — It  is  also  proper  to  refuse  to  charge  that  if  the 

other  section  hands  riding  on  the  rear  car  jerked  the  handle  in 
front,  and  caused  deceased  to  lose  his  hold  of  the  handle,  the 
jury  should  find  for  the  defendant.    lb.  519. 

26.  Same;  same. — In  such  a  case  a  charge  that,  if  the  evidence  left 

the  jury  in  doubt  as  to  what  threw  deceased  from  the  car,  they 
should  find  for  defendant,  is  properly  refused.    lb.  519. 

27.  Same ;  same. — In  such  a  case,  it  is  also  proper  to  refuse  a  charge 

which  declared  that  it  whs  negligence  in  deceased  to  have  hold 
of  the  handle  with  only  one  hand.     lb.  519. 

28.  Same;  same. — In  such  a  case,  a  charge  which  instructs  the  jury 

that  if  the  evidence  leaves  them  in  doubt  as  to  what  threw  the 
plaintiff's  intestate  from  the  car,  then  they  must  find  for  the 
defendant,  states  an  incorrect  measure  of  proof,  and  is  properly 
refused.     lb.  519. 

29.  Same ;  same. — In  such  a  case,  a  charge  which  instructs  the  jury  to 

find  for  the  defendant  if  G.  (another  section  hand  upon  the  rear 
car)  promptly  obeyed  the  signal  given  him  by  the  foreman,  and 
that  he  saw  it  when  the  foreman  gave  it,  and  applied  the  brake 
to.  the  rear  car  in  the  usual  manner,  and  this  was  the  appliance 
for  checking  the  speed  of  said  car,  is  properly  refused ;  said 
charge  ignoring  the  question  whether,  under  the  circumstances, 
the  signal  given  by  the  foreman  involved  negligence  on  his  part. 
lb.  519. 

30.  Sam^,;  same. — In  such  a  case,  a  chai'ge  which  instructs  the  jury 

that  the  plaintiff  can  not  recover  if  one  of  the  section  hands 
upon  the  front  car  applied  the  brakes  too  suddenly  and  in  an  im- 
proper manner,  and  checked  the  speed  of  the  front  car  too 
rapidly,  and  that  caused  the  accident,  is  properly  refused;  the 
charge  ignoring  the  question  whether  the  acts  of  such  section 
hand  on  the  front  car  were  superinduced  by  the  negligent  order 
of  the  foreman .    J  6 .  51 9 . 

31.  Same ;  sam^. — In  such  a  case  the  court  properly  refused  to  charge 

that  if  the  signal  was  given  by  the  foreman  for  both  cars  to 
check  their  speed  at  the  same  time,  and  it  was  known  by  those 
on  the  rear  car,  and  G.  properly  applied  the  brake  to  it  in  the 
usual  manner,  the  jury  must  find  for  defendant.    lb.  519. 

32.  Same;  same. — In  such  a  case,  a  charge  which  instructs  the  jury 

that  they  may  look  "to  the  fact,  if  they  find  it  to  be  a  fact,  that 
no  one  else  fell  off  of  said  car,  in  connection  with  all  the  other 
facts  in  the  case  in  determining  whether  or  not  said  Jones  was 
grasping  the  handles  in  a  manner  to  properly  protect  his  own 
safety,'' is  properly  refused;  such  charge  singling  out  a  par- 
ticular fact  for  the  special  attention  of  the  jury.     lb.  519. 

33.  Affirmative  charge ;  when  refused. — Where  there  is  a  material  con- 

flict in  the  testimony,  or  different  inferences  may  be  fairly  and 
reasonably  drawn  from  undisputed  testimony,  neither  party  is 
entitled  to  the  affirmative  charge.  A.  G.  S.  R.  R.  Co.  v.  Bur- 
gess,  587. 

34.  Action  of  detinue:  judgment  \  charge  to  the  jury. — The  plaintiff  in  an 

action  of  detinue  who  did  not  give  bond  and  take  possession  of 
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the  property  cannot  complain  on  appeal  of  the  refusal  of  the 
trial  court  to  instruct  the  jury,  that  if  they  found  for  the  de- 
fendant they  must  assess  the  value  of  each  item  of  property 
involved  in  the  suit ;  and  especially  is  this  true,  whei-e  no  judg- 
ment is  rendei*sd  against  plaintiff  either  for  the  property  or  its 
alternate  value.     Cox  v.  Boyett,  687. 

CODE  OF  1886. 

4    417.    Contest  of  elections;  security  for  costs.-    Wilson  v.  Dun- 
can,  659. 
§    966,  et  seq.    Public  schools ;  establishment  thereof.     Brasher  v. 

Miller,  485. 
§  1145.    Railroads ;  duty  when  approaching  crossing ;  applicable  to 

electric  road.    L.  dc  N.  R.  R.  Co.  v.  Anchors,  492. 
§  1731.    Execution  of  mortgages  on  personal  property.    Houston  v. 

State,  15. 
4  1765.    Assignment  of  non-negotiable  instruments;  set  oflf,  Ac, 

against  payee  good  until  notice.     Steiner  v.  Scholze,  88. 
§§  1778-1780.    Mode  of  charging  indorser  on  non-negotiable  paper. 

Cauliield  v.  Finnegan,  39. 
§§  1798-1804.    Admissibility  of  certified  copy  of  mortgage.     Foxworih 

V.  Brown  Bros.,  299. 
4  1968.    Revocation  of  will  by  destruction.    Barksdale  r.  Davis,  623. 
§§  2010-2011.    Renunciation  of  right  to  lettera  te8tamentai*y.    Keith 

V.  Proctor,  676. 
§  2037.    Non-residents  may  be  appointed  executore.    Ih,  676. 
^2106.    Sale  of  decedent's  lands;  contested  by  party  in  interest ; 

who  is  such  party.     Speers  v.  Banks,  323. 
§  2348.    Right  of  wife  to  alienate  her  property.     Cox  v.  Boyeit^  687. 
§  2349.    Wife  can  not  become  surety  for  husband.    Richprdson  r. 

Stephen8,23S. 
§§  2530-2531.     Exemption ;  claim  can  be  filed  any  time  before  sale 

under  process.     Boylston  v.  Rankin  dc  Co.,  408. 
§  2590.     Employers  Liability  Act.     Woodward.  Iron  Co.  v.  Herndon, 

191 ;  Woodivard  Iron  Co.  v.  Andrews,  244;  L.  <k  N,R.  Co.  r. 
Morgan,  449. 
§2698.    Ejectment;  general  issue  only  proper  pleas.    Richardson 

V.  Stephens,  239. 
§  2706.    Ejectment ;  liabiltty  for  year's  rent  of  person  holding  under 

color  of  title.     Keith  v.  McLaughlin,  60. 
§§  2743-2745.    Trial  by  court  without  jury ;  special  finding.    Brock  v. 

L.  &N.  R.  R.  Co., 431. 
§  2927.    Assignee  of  judgment  entitled  to  execution  thereon.  Steiner 

V.  Scholze,  SS. 
§§2946,2957.    (Garnishment  lien ;  when  it  attaches.    Henry   v.  Mc- 

Namara,  107. 
§  3101.     Summary  proceeding  against    surety   on    sheriff's    bond. 

Chandler  v.  Reid,  390. 
§  3153.     Sureties  may  require  suit  against  principal ;  discharged  by 

failure  to  sue  upon  notice  thereto.     Hightower  v.  Ogle- 
tree,  94. 
§  3405.    Justice  of  the  peace ;  appeal  to  circuit  court.     Walton  t. 

Parker,  673. 
§  3593.    Validity  of  decree  rendered  in  vacation  by  consent.    AdUr 

V.  Van  Kirk  L.  &  C.  Co.,  551. 

CIRCUIT  COURT. 

See  Courts,  sub-title. 
CITY  COURT. 

See  Courts,  sub-titub. 
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1.  Partnership ;  release  of  partner  by  surrender  of  collaierals. — If  a 
partnership  transfers  to  its  creditor  collateral  securities  for  the 
payment  of  its  debt,  and  one  of  the  niembei*s  subsequently  re- 
tires under  an  agreement  with  the  others  to  continue  the  busi- 
ness and  dischai*ge  the  debts,  the  surrender  of  such  collateral 
securities  to  the  new  firm,  without  the  knowledge  or  consent 
of  the  I'etiring  member,  amounts  to  a  discharge  of  the  latter  to 
the  extent  of  the  value  of  such  securities.  First  Nat.  Bank  of 
Anniston  v.  Cheney,  536. 

COMMON  CARRIER. 

1.  Action  against  common  carrier,  is  ex  contractu — An  action  against 

an  express  company,  in  which  in  his  complaint  the  plaintiff 
claims  **damages  for  the  failure  to  deliver  a  package  *  *  * 
received  by  it  as  a  common  carrier  to  be  delivered  to  the  plain- 
tiff af  a  designated  place,  *'for  a  reward,  which  it  failed  to  de- 
liver,*' is  an  action  ex  contractu.  Holland  v.  Southern  Express 
Co.,  128. 

2.  Same ;  warehouseman;  action  ex  delicto;  joinder  of  cause  of  action. 

An  action  against  an  express  company  in  which  plaintiff  sues 
the  defendant  as  a  warehouseman,  and  alleges  that  the  pack- 
age, which  it  contracted  to  transport  and  deliver  to  plaintiff 
was  lost  by  reason  of  its  negligence,  is  an  action  on  the  case  and 
ex  delicto;  and,  therefore,  counts  stating  such  a  cause  of  action 
can  not  be  added  by  amendment  to  a  complaint  in  which  the 
plaintiff  sues  the  express  company  as  a  common  carrier,  stating 
therein  an  action  ex  contractu.    I  b.  128. 

CONDEMNATION. 

1.  Statute  giving  railroad  company  power  to  condemn  right  of  way  ;  ex- 
tension of  Code  provisions  by  reference  to  title  only  ;  constitutional 
Zaii;.— The  act  approved  December  10,  1886,  (Acts,  1886-87,  p. 
122),  providing  that  street  railroad  companies  may  condemn 
rights  of  way  and  take  possession  thereof  on  paying  a  just  com- 
pensation, "in  the  same  manner  as  now  provided  by  law  for 
taking  private  property  for  railroad  and  other  public  uses  in 
article  II,  chapter  17,  title  2,  part  3  of  the  Code,"  does  not 
violate  article  IV,  section  2,  of  the  constitution,  which  oi'dains 
that  *'no  law  shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred  by  reference  to  its  title  only  ;  but 
so  mfech  thereof  as  is  revived,  amended,  extended  or  conferred 
shall  be  re-enacted  and  published  at  length  ;*'  the  extension  or 
conferring  of  said  Code  provisions  by  the  statute  not  coming 
within  the  meaning  of  the  constitutional  provision,  which  ap- 
plies only  to  amendments,  which,  without  the  presence  of  the 
original  act,  are  unintelligible.  Birmingham  Un.  R.  Co.  v, 
ElytonL.Co.,  70. 

CONSTITUTIONAL  LAW. 

1.  Constitutional  law;  lotteries;  slot  machines.— Where  a  person,  who 
sets  up  and  owns  a  slot  machine,  is  a  party  to  an  agreement  be- 
tween several  persons,  that  each  should  drop  nickels  into  the 
machine,  and  that  the  one  after  whose  play  tlie  machine  would 
indicate  the  highest  cai*d  hand  should  have  all  of  the  cigars  that 
the  nickles  purchased,  and  the  owner  of  the  machine  furnished 
from  his  stock  a  cigar  for  each  nickel  put  into  the  machine  and 
delivered  all  of  them  to  the  person  who  obtained  the  best  card 
hand  as  the  result  of  playing  the  machine,  said  slot  machine, 
when  put  to  such  use,  is  a  lottery  within  the  meaning  of  the 
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constitution,  (Const.,  Art.  IV,  §  26) ;  and  the  General  Assembly 
has  no  authority  to  authorize  the  licensing  of  slot  machines  to 
be  used  in  such  manner.— (J?ucA;aZ^w'  v.  State,  62  Ala.  334,  modi- 
fied).   Loiseau  v.  State,  34. 

2.  Statute  giving  railroad  company  power  to  condemn  right  of  way ; 

extension  ojf  Code  provisions  by  reference  to  title  only ;  constitutional 
/air.— The  act  approved  December  10,  1886,  (Acts,  1886-87,  p. 
122),  providing  that  street  railroad  companies  may  condemn 
rights  of  way  and  take  possession  thereof  on  paying  a  just  com- 
pensation, *'in  the  same  manner  as  now  provided  by  law  for 
taking  private  property  for  railroad  and  other  public  uses  in 
article  ll,  chapter  17,  title  2,  part  3  of  the  Code,"  does  not  vio- 
late article  IV,  section  2,  of  the  constitution,  which  oi'dains 
that  **no  law  shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred  by  reference  to  its  title  only; 
but  so  much  thereof  as  is  revived,  amended,  extended  or  con- 
ferred shall  be  re-enacted  and  published  at  length;"  the  exten- 
sion or  conferring  of  said  Code  provisions  by  the  statute  not 
coming  within  the  meaning  of  the  constitutional  provision, 
w^hich  applies  only  to  amendments,  which,  without  the  presence 
of  the  original  act,  are  un in tellibible.  Birmingham  Un .  R.  Co. 
V.  ElytonL.  Co.,  70. 

3.  Constitutional  law  ;  act  to  establish  stock  law  district. — The  act  ap- 

proved February  18,  1895,  authorizing  the  probate  court  of  Cal- 
houn county  to  establish  a  stock  law  district  in  said  county  and 
to  regulate  such  district,  (Acts,  1894-95,  p.  1066),  is  constitu- 
tional and  not  open  to  the  objection  that  it  is  violative  of  article 

IV,  §  2,  and  of  article  I,  ^  12  of  the  constitution.    Edmondson 

V.  Ledbetter,  477. 

CONTEST  OF  ELECTIONS. 

1.  Election  contest \  death  of  contestee  pending  appeal;  abatement  of 

proceeding. — Where  an  election  to  the  office  of  sheriff  is  con- 
tested, and  pending  an  appeal  by  contestant  from  a  judgment 
adverse  to  him  the  contestee  dies,  and  the  vacancy  is  filled  by 
appointment,  the  contestant  can  not  have  the  appeal  revived 
against  the  appointee,  and  his  name  substituted  for  that  of  the 
deceased  appellee ;  and  there  being  no  statute  authorizing  such 
revivor,  and  the  proceeding  being  purely  statutory,  the  contest 
is  abated  by  the  death  of  the  contestee.    Ilargett  v.  Parrish,  515. 

2.  Statute  providing  for  contest  of  election,  giving  security  for  costs. 

Section  417  of  the  Code  of  1886,  limiting  the  amount  of  security 
which  can  be  required  of  one  contesting  an  election  to  five 
hundred  dollars,  is  repealed  by  the  act  approved  February  10, 
1893,  (Acts  of  1892-93,  p.  468),  which  proviaes  a  new  system  of 
election  contests ;  the  enrolled  act  on  file  in  the  office  of  the 
Secretary  of  State  mentioning  said  section  as  among  the  sec- 
tions of  the  Code  repealed,  although  it  is  not  mentioned  in  the 
printed  act.     Wilson  r.  Duncan,  659. 

3.  Election  contest ;  jurisdictional  requirements ;  construction  of  statute. 

Under  the  act  approved  February  10,  1893,  (Acts,  1892-92,  p. 
468),  regulating  the  manner  of  contesting  an  election  and  pro- 
viding that  the  contestant  *'must  give  good  and  sufficient 
security  for  the  costs  of  the  contest,"  such  security  is  a  juris- 
dictional requirement,  without  which  the  court  has  no  authority 
to  proceed.    lb.  659. 

4.  Same;  kind  of  security. — A  bond  not  in  the  statutory  form,  but 

good  simply  as  a  common  law  liability,  is  not  a  sufficient  com- 
pliance with  the  statute.    lb.  659. 

Vol.  114. 
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1.  Action  for  breach  of  contract  against  dealer ;  when  breach  of  contract 

shown  to  be  relied  upon  and  not  a  breach  of  warranty. — In  an  ac- 
tion by  one  who  purchased  paints  and  oils  from  a  dealer  there- 
in, where  the  complaint  avers  that  defendant  undertook  and 
agreed  to  supply  paints  and  oils  of  a  quality  such  as  was  suita- 
ble to  be  used  in  painting  the  plaintiff's  house,  and  then  averred 
a  breach  of  such  agreement,  setting  out  facts  showing  wherein 
the  paints  and  oils  were  defective  and  not  suitable  to  be  used 
in  painting  the  house,  the  complaint  states  a  cause  of  action 
for  the  breach  of  the  contract  of  sale,  and  not  for  the  breach  of 
an  implied  warranty,  which  was  collateral  to  the  contract ;  and 
the  averment  that  the  defendant  was  a  "dealer"  in  paints  and 
oils  adds  nothing  to  the  sufficiency  of  the  complaint,  nor  will 
such  averment  and  proof  of  it  authorize  a  recovery  on  less  evi- 
dence than  if  the  vendor  had  been  other  than  a  "dealer." 
McCaa  r,  Elam  Drug  Co.y*!^. 

2.  Same ;  damages;  when  not  shown  to  be  too  remote. — In  an  action  bv  a 

f purchaser  against  a  seller  for  the  breach  of  a  contract  to  ae- 
iver  paints  of  a  character  suitable  for  painting  plaintiff's  house, 
damages  claimed  for  that  there  was  a  change  of  color  of  the 
paint  after  it  begun  to  dry,  so  that  the  house  was  in  a  worse 
condition  than  before  it  was  painted,  and  the  slats  of  the  blinds 
which  were  painted  with  said  paint  had  become  so  gummy  as 
to  be  fixed  and  immovable,  destroying  their  value  as  blinds,  ai*e 
not  too  remote.    lb.  74. 

3.  Husband  and  wife;  married  woman  not  estopped  to  deny  husband^s 

authority  to  make  binding  contract  though  h£  acted  as  Iter  agent.— A 
married  woman  who  carries  on  a  mercantile  business  by  her 
husband  as  agent,  is  not  estopped  to  deny  her  husband's  au- 
thority to  make  a  binding  contract  or  execute  a  note  for  the 
purchase  of  goods  used  in  the  conduct  of  the  business,  and 
which  he  signs  as  agent ;  and  in  an  action  upon  a  note  so  exe- 
cuted, or  for  the  purchase  price  of  goods  so  sold,  the  wife  can 
plead  her  coverture,  and  thereby  defeat  the  action,  it  not  being 
shown  that  there  was  a  written  obligation  on  the  part  of  the 
wife,  nor  the  written  assent  of  the  husband,  or  that  there  was 
a  written  consent  of  the  husband  recoi-ded,  as  required  by  the 
statute,  for  her  to  carry  on  the  business.  Troy  Fertilizer  Co.  v. 
Zachry,  177. 

4.  Action  for  breach  of  contract  of  purchase ;  sufficiency  of  complaint. 

When  a  complaint  avers  that  the  defendant  contracted  for  the 
purchase  of  certain  machinery  from  plaintiff,  and  that  at  great 
expense,  the  plaintiff  procured  said  machinery  and  had  it  ready 
for  delivery  to  defendant  in  compliance  with  the  contract,  but 
the  defendant  refused  to  accept  or  receive  it  to  the  great  dam- 
age of  plaintiff  in  a  certain  designated  sum,  there  is  stated  a 
cause  of  action  for  the  breach  of  an  executory  contract  of  pur- 
chase ;  and  the  fact  that  the  damages  claimed  are  laid  at  the 
same  amount  as  the  contract  price  of  the  machinery  exerts  no 
influence  in  determining  the  legal  character  of  the  action,  and 
does  not  make  the  complaint  one  for  the  purchase  price  of  goods 
sold,  and,  therefore,  demurrable  for  failure  to  show  a  com- 
pleted sale  by  acceptance  on  the  part  of  defendant.  Schleicher^ 
Schumm  d*  Co.  v.  Montgomery  Light  Co.^  228. 

5.  Same ;  same. — ^In  an  action  for  the  breach  of  a  contract  of  pur- 

chase, where,  after  averring  that  the  defendant  contracted  to 
purchase  from  plaintiff  certain  machinery  to  be  delivered  on 
the  cars  at  plaintiff's  place  of  business,  to  be  transported  to  de- 
fendant and  set  up  and  operated,  and  that  it  was  stipulated  in 
the  contract  that  if  after  a  test  for  thirty  days  the  machinery 
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should  not  be  approved  by  defendant  "for  the  purposes  for  which 
it  was  purchased,"  the  defendant  was  to  be  released  from  the 

Surchase,  a  count  of  the  complaint  further  averred  that  the 
efendant  refused  to  accept  the  machinery  after  its  delivery  on 
the  cars,  there  is  stated  a  substantial  cause  of  action  for  the 
breach  on  the  part  of  defendant  of  said  contract  of  purchase; 
the  contract  being  consummatwi  on  plaintift's  part  by  delivery 
on  the  cars,  and  the  agreement  for  a  rescission  being  a  condi- 
tion subsequent,  which  could  only  be  effective  after  the  defend- 
ant had  tested  the  machinery  within  the  stipulated  time  and 
found  that  it  did  not  meet  his  approval  "for  the  purposes  for 
which  it  was  purchased,"  and  which  the  bi^each  by  the  defend- 
ant, in  refusing  to  accept  the  machinery,  rendered  impossbleto 
transpire.    lb.  228. 

6.  Same;  same. — In  such  an  action,  where  a  count  of  the  compiaint 

alleges  that  under  the  contract  the  plaintiff  was  required  to 
deliver  the  machinery  to  defendant  on  board  the  cars,  to  be 
carried  to  defendant's  home,  whei'e  it  was  to  be  tested,  and  if 
approved  by  him,  as  suitable  "for  the  purposes  for  which  it  was 
purchased,"  the  defendant  was  to  pay  the  stipulated  price,  and 
then  avers  that  the  defendant  refused  to  accept  or  receive  the 
machinei*y  after  it  was  placed  on  the  cars,  there  is  stated  in 
such  count  a  substantial  cause  of  action  against  the  defendant 
for  a  breach  of  said  contract ;  the  refusal  to  take  the  stipulated 
steps,  without  which  a  sale  could  not  occur,  and  by  which  a 
sale  might  mei*ely  become  possible,  constituting  an  actionable 
breach.    lb.  228. 

7.  Assignment  of  wages ;  valid  and  binding  though   contract  uncertain 

as  to  duration;'  assignee's  right  superior  to  claim  of  assignor's 
creditors;  garnishment. — Where  an  emplo^6,  who  is  working 
under  a  subsisting  contract  for  the  rendition  of  services  at  a 
fixed  compensation  per  diem,  which  contract  may  be  terminated 
by  either  party  without  notice,  in  order  to  obtain  advances  and 
supplies,  gives  to  the  person  making  them  an  order  on  his  em- 
ployer for  a  certain  amount  to  be  paid  out  of  money  then  due 
him  as  wages  or  the  first  that  mav  become  due  him,  and  the 
employer  accepts  such  order  on  the  day  it  is  given,  with  the 
qualification  that  he  would  pay  only  to  the  extent  of  the  time 
the  employ^  worked,  such  oi-der  is  a  valid  assignment  of  the 
wages  earned  and  to  be  earned ;  and  the  rights  of  the  assignee 
can  not  be  intercepted  by  a  garnishment  sued  out  by  a  creditor 
of  the  employ^  against  the  employer  while  the  wages  are  being 
earned.     Wellburn  v.  Buck,  277. 

8.  Written  contract ;    not  invalid  because   inartificiully  drawn,   if  its 

meaning  can  be  understood. — A  written  contract,  though  not  pre- 
pared with  skill,  but  which  when  carefully  read  and  considered 
as  a  whole  can  be  plainly  understood ,  and  its  uncertainties  are 
such  that  they  can  be  rendered  certain  by  averment  and  proof, 
is  not  invalid,  but  binding  upon  the  parties;  and  either  of  them 
can  maintain  an  action  for  its  breach.     Griffin  v.  Ogletree,  343. 

9.  Same;  construction ^  when  no  time  of  performance  specified, — When 

no  time  of  performance  is  fixed  m  a  contract,  it  will  be  pre- 
sumed that  the  parties  intended  a  performance  within  a  reason- 
able time,  and  what  is  a  reasonable  time  will  be  determined  by 
the  nature  and  extent  of  the  undertaking  and  the  particular 
circumstances  surrounding  the  parties  when  the  contract  was 
entered  into,  all  of  which  may  be  shown  by  evidence  of  such 
facts  as  may  throw  light  upon  the  subject,  fb.  343. 
10.  Same;  measure  of  damages  in  action  for  breach. — In  an  action  for 
the  breach  of  a  contract,  wherein  the  defendant  agrees  to  de- 
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liver  logs  along  plaintiff's  tram-way,  and  pay  a  fixed  sum  for 
hauling  them  to  a  certain  place,  the  measure  of  damages  for 
failure  to  deliver  as  stipulated  is  the  excess  of  the  contract  price 
for  hauling  over  the  actual  coat  thereof.    lb.  343. 

11.  Agency ;  construction  of  contract:  parol  and  written. — Where  a  con- 

tract made  with  one  known  to  be  an  agent,  within  the  scope  of 
his  authority,  is  reduced  to  writing,  its  construction  and  effect 
ai-e,  ordinarily,  questions  of  law  for  the  decision  of  the  court ; 
but  when  the  contract  is  verbal,  the  question,  whether  the 
credit,  resulting  from  such  contract,  was  given  to  the  agent  in 
exclusion  of  the  principal,  is  a  question  of  fact  for  the  determi- 
nation of  the  jury,  to  be  ascertained  from  a  consideration  of  all 
the  facts  and  circumstances  attending  the  transaction.  Ander- 
son  V.  Timherlake,  377. 

12.  Foreign  building  and  loan  associations ;  executed  contract   not  af- 

fected by  non-compliance  with  statute;  foreclosure  of  mortgage. — 
Where  there  is  a  foreclosure  of  a  deed  of  trust  securing  a  loan 
made  by  a  foreign  building  and  loan  association,  and  a  convey- 
ance by  the  trustee  to  said  association  as  the  purchaser  at  said 
sale,  the  legal  title  to  the  property  embraced  in  said  deed  of 
trust  becomes  invested  in  the  association,  and  by  such  sale,  pur- 
chase and  conveyance  the  contract  evidenced  by  the  deed  of 
trust  became  fully  executed  ;  and  as  a  consequence,  if  said  deed 
of  trust  was  originally  invalid,  by  reason  of  the  association's 
failui*e  to  comply  with  the  statute  in  depositing  securities  and 
taking  out  a  license  (Acts,  1892-93,  p.  665),  such  infirmity  can 
not  avail  the  grantor  in  said  deed  of  trust  in  an  action  of  eject- 
ment, subsequently  brought  by  him  against  the  association  for 
the  land  embraced  in  said  deed  and  purchased  by  it.  Shahan  v. 
Teiheroy  404. 

13.  Contract  in  writinq;  rule  of  construction. — A  contract  in  writing 

must  be  read  and  construed  in  its  entirety,  without  dissociat- 
ing single  clauses  or  sentences  from  others  having  i-efererice  to 
the  same  subject  matter,  and  giving  force  and  effect  to  them 
alone,  and  it  jnust  be  construed  according  to  its  terms,  by  giv- 
ing to  its  words,  if  of  common  use,  their  oi-dinai'y,  usual  signifi- 
cance, and  if  technical  woi-ds  are  employed,  their  technical 
meaning  must  be  ascertained  and  accepted ;  and  this  rule  for 
the  construction  of  the  woi-ds  of  a  contract  pi-evails,  unless  it 
clearly  appears  from  the  context  of  the  instrument  that  the  par- 
ties did  not  use  them  in  their  oi-dinary  or  technical  sense. 
Brush.  El.  Light  d:  Power  Co.  v.  City  Council  of  Montgomery j  433. 

14.  Contract  for  lighting  streets  of  city;  construction  thereof;  evidence 

of  breach ;  case  at  bar. — An  electric  light  company  entered  into 
a  contract  with  a  city  whereby  it  agreed  to  funiish  to  the  city 
at  a  fixed  price  100  lights  of  certain  candle  power  each,  to  be 
located  at  such  places  as  designated  by  the  municipal  authori- 
ties, and  guaranteed  and  wan*anted  that  the  100  electric  lights 
would  **furnish  good  and  sufficient  light  for  an  equal  territory 
to  that  now  lighted  by  the  ^as  company."  It  was  further  stip- 
ulated in  the  contract  that  if  so  directed  by  the  proper  munici- 
pal authorities,  the  company  would  light  the  public  buildings 
with  electricity,  it  being  mutually  agreed  therein  that  the  elec- 
tricity used  for  such  purpose  was  to  be  taken  from  the  supply 
necessaiy  to  maintain  the  100  lights,  and  that  the  company 
should  be  relieved  from  furnishing  and  maintaining  so  many  of 
the  100  lights  as  the  electricity  used  in  the  public  buildings 
would  be  necessary  to  maintain— eight  lights  in  a  building  be- 
ing the  equivalent  of  one  street  light.  The  company  furnished 
ftncL  maintained  92  street  lights  and  194  lights  for  the  public 
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buildings,  the  equivalent  of  twenty-four  and  a  half  street  lights, 
of  the  capacity  described  in  the  contract,  of  all  of  which  lights 
the  city  had  the  use  and  benefit.  Held:  that  the  waiTanty  in 
such  contract  relates  and  is  limited  to  the  lighting  capacity  of 
100  lights  when  used  for  the  external  lighting  of  the  city,  and 
the  reduction  of  the  number  of  lights  below  100,  by  the  exercise 
of  the  right  on  the  part  of  the  city  to  have  the  public  buildings 
lighted,  left  no  room  for  the  operation  of  the  clause  of  war- 
ranty ;  and,  therefore,  in  an  action  by  the  electric  light  com- 
pany against  the  city  to  recover  for  the  use  of  the  number  of 
lights  in  excess  of  one  hundred,  evidence  having  a  tendency  to 
show  that  the  city  was  not  as  well  lighted  by  electricity  as  it 
was  by  gas  is  irrelevant  and  inadmissible.    lb.  433. 

15.  Same;  action  to  recover  for  uae  of  lighU  by  city;  evidence  that  city 

was  not  as  well  lighted  as  by  gas  inadmissible. — Where  an  electric 
light  company  enters  into  a  contract  with  a  city  to  furnish  it  a 
designated  number  of  electric  lights  of  a  certain  candle  power 
at  a  fixed  price,  and  guarantees  and  warrants  that  such  number 
of  electric  lights  will  ^^furnish  good  and  sufficient  light  for  an 
equal  territory  to  that  now  lighted  by  the  gas  company,"  and 
there  is  furnished  by  said  company  a  greater  number  of  lights 
than  provided  for  by  the  contract,  which  are  used  and  enjoyed 
by  the  city,  in  an  action  by  said  company  against  the  city  to 
recover  for  the  use  of  the  lights  in  excess  of  the  number  desig- 
nated by  the  contract,  evidence  having  a  tendency  to  show  that 
the  city  was  not  as  well  lighted  by  electricity  as  it  was  by  gas  is 
irrelevant  and  inadmissible ;  since  under  the  clause  of  warranty, 
the  inquiry  is  not  whether  tlie  city  was  as  well  lighted  by  elec- 
tricity as  it  was  by  gas,  but  whether  the  designated  number  of 
electric  lights  furnished  by  the  electric  company  gave  good  and 
sufficient  Tight  for  an  equal  territory  to  that  which  had  been 
lighted  by  gas.    lb  433. 

16.  Capacity  of  corporation  to  contract ;  implied  contract. — A.  corpora- 

tion may  be  bound  by  an  implied  contract  to  the  same  extent 
and  in  the  same  manner  as  a  natural  person,  pi*ovided  it  is  not 
limited  to  a  particular  mode  of  contracting  by  its  charter,  and 
such  contract  is  in  line  with  its  charter  powers ;  and  a  city 
authorized  by  its  charter  to  contract  for  its  electric  lighting, 
without  restriction  as  to  the  manner  of  contracting,  may  be 
bound  by  an  implied  contract  in  respect  to  electric  lights  sup- 
plied to  the  city.     lb.  433. 

17.  Implied  contract ;  when  not  shown ;  mistake  in  construction  of  con- 

tract.— ^An  implied  contract  will  not  arise  under  circumstances 
indicating  that  services  were  to  be  rendered  or  property  was  to 
be  used  and  enjoyed  without  compensation ;  and  hence,  where 
one  party  to  an  express  contract  furnishes  more  property  than 
the  contract  called  for,  and  the  other  party  accepts  the  use  and 
benefit  thereof  under  a  mutual  mistake  as  to  the  true  interpre- 
tation of  such  contract,  neither  of  the  parties  expecting  com- 
pensation to  be  made  for  the  extra  property,  no  implied  con- 
tract for  the  payment  for  the  use  of  such  property  in  excess  of 
that  contracted  for  will  arise.     lb.  433. 

18.  Same ;  neglect  to  demand  payment  not  conclusive  against  existence  of 

implied  contract. — Where  one  party  to  an  express  contract  renders 
more  sei'vices  or  furnishes  more  property  than  the  contract 
called  for,  and  the  other  party  accepts  the  benefit  thereof,  the 
mere  fact  of  a  neglect  upon  the  part  of  the  former  to  demand 
payment  for  the  services  or  for  the  use  of  the  property,  is  not 
conclusive  against  his  right,  and  does  not,  of  itself,  determine 
the  non-existence  of  an  implied  contract  for  him  to  be  compen- 
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sated  for  the  services  rendered  or  the  property  furnished ;  and 
whether  the  services  were  rendered  and  accepted  or  the  property 
famished  and  used  without  the  intent  that  compensation  would 
be  claimed  or  made,  is  to  be  determined  from  the  relation  of 
the  parties,  their  course  of  dealing  in  each  particular  case,  and 
other  facts  illustrative  of  their  mutual  concurring  purposes. 
lb.  433. 

19.  Same ;  same ;  contract  of  electric  light  company. — ^The  fact  that  an 

electric  light  company,  which  had  a  contract  with  a  city  to  fur- 
nish it  a  designated  number  of  lights,  furnishes  a  certain  num- 
ber of  lights  m  excess  of  those  provided  for  in  said  contract  for 
four  yeai-8  without  demanding  payment  therefor,  although  paid 
monthly  for  those  furnished  linder  the  contract,  is  not  conclus- 
ive that  the  extra  lights  furnished  by  the  company  were  intend- 
ed to  be  gratuitous.    lb.  433. 

20.  Same ;  when  shown  to  exist ;   discovery  of  mistake ;    notice  of  discon- 

tinuance.— Where  one  party  to  an  express  contract  rendei's  more 
services  or  furnishes  more  property  than  the  contract  calls  for, 
and  the  other  party  accepts  the  benefit  thereof  under  a  mutual 
mistake  as  to  the  true  interpretation  of  such  contract,  if,  upon 
discovery  of  the  mistake,  a  demand  is  made  for  compensation 
for  the  extra  services  or  property,  or  notice  given  of  the  dis- 
continuance of  such  excess,  neither  of  which  is  allowed  by  the 
other  party  who  continues  to  use  and  enjoy  the  benefits  of  such 
extra  services  or  property,  there  arises  from  the  time  of  such 
demand  an  implied  contract  to  pay  reasonable  compensation 
for  the  services.    lb.  433. 

21.  Same;  same;  case  at  bar. — An  electric  light  company  furnished  to 

a  city  a  number  of  lights  in  excess  of  the  number  stipulated  in 
its  contract  with  said  city.  Thereafter  it  demanded  payment 
for  the  extra  lights,  and  on  refusal,  requested  the  city  to 
designate  the  lights  to  be  removed  so  as  to  reduce  the  number 
to  that  provided  for  in  the  contract,  but  the  city  refused  to  per- 
mit the  removal  of  any  of  the  lights,  and  continued  to  use 
them.  Held:  That  there  was  an  implied  contract  on  the  part 
of  the  city  to  pay  for  the  use  of  the  extra  lights  from  the  time 
of  such  demand.    lb.  433. 

22.  Same;  what  is  reasonable  com/>c7i«rt/io7i.— Reasonable  compensa- 

tion depends  upon  the  circumstances  of  each  particular  case, 
but  in  case  of  extra  services  rendered  or  pi*operty  furnished, 
the  general  rule  is  that  the  implied  compensation  is  measured 
by  the  same  rate  or  prices  specified  in  the  contract ;  and  especi- 
ally is  this  true  where  the  compensation  is  otherwise  incapable 
of  ascertainment.    lb.  433. 

23.  Bill  for  reformation  of  contract;  equity  thereof ;  construction  of  con- 

tract.— ^An  instrument  acknowledging  the  receipt  of  property 
"  to  be  paid  for  as  per  the  terms"  of  an  option,  by  which  the 
maker  of  an  instrument  was  allowed  three  months  witliin  which 
to  purchase  the  property  at  a  fixed  price,  and  containing  an 
alternative  clause  for  the  return  of  tne  property  within  such 
time,  thereby  absolving  the  maker  from  all  liability,  imports  an 
absolute  promise  to  pay  for  the  same  if  not  so  returned,  but  if 
reformed  so  as  to  read  that  the  property  is  **  held  as  per  the 
terms"  of  the  option,  it  would  amount  to  an  option  to  pur- 
chase within  such  time,  to  be  manifested  by  some  affirmative 
act  other  than  the  mere  failure  to  return  the  property  ;  and  a 
bill  filed  to  so  reform  such  contract  is  not  open  to  the  objection 
that  it  appears  that  if  the  corrections  sought  were  made,  the 
legal  tenor  and  effect  of  the  writing  would  not  be  either  varied 
or  changed.    Stevens  v,  IlerizLer,  563, 
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24.  Same ;  same. — ^A  bill  in  chancery  to  have  reformed  a  written  con- 

tract upon  which  a  judgment  at  law  has  been  i*endered,  so  that 
as  reformed,  it  will  not  support  such  judgment,  and  asking  for 
a  perpetual  injunction  of  the  judgment,  which  bases  complain- 
ant's right  to  relief  upon  the  fact  that  the  contract  upon  which 
the  judgment  was  rendered  had  the  form  as  written,  in  conse- 
sequence  of  a  mutual  mistake  of  the  parties,  and  the  agreement 
really  entered  into  was  materially  different  from  that  evidenced 
by  the  writing,  contains  equity ;  such  fact  constituting  a  purely 
equitable  defense  which  the  complainant  could  not  have  availed 
himself  of  in  a  suit  at  law,  and  making  it  against  conscience  to 
execute  the  judgment.  (Distinguished  from  the  case  of  Moore 
V.  Faggard,  51  AJa.  525.)    lb.  563. 

25.  Reformation  of  writing  in  equity ;  ignorance  of  legal  effect ;  burden 

of  proof, — When  the  terms  o^  an  agreement  employed  by  the 
parties  result  in  a  contract  different  from  the  one  i-eally  entered 
into,  by  reason  of  ignorance  or  misapprehension  of  their  legal 
effect,  a  court  of  equity  will  refonn  it ;  but  the  burden  is  upon 
the  complaining  party  to  show  by  evidence  clear,  convincing 
and  8ati8factoi*y  that  the  written  instrument  does  not  truly  ex- 
pi*e8s  the  real  agreement  of  the  parties.    Moore  v.  Tate,  582. 

26.  Same ;  same ;  case  at  bar. — On  settlement  of  an  estate  a  compro- 

mise was  entered  into  by  the  heii-s,  one  of  whom  had  received 
a  life  estate  in  land  and  property  in  excess  of  that  i-eceived  by 
the  othere.  By  the  agreement  the  life  tenant  was  to  retain  "all 
such  real  estate,  title  and  interest''  as  he  had  and  took  in  the 
land,  and  the  personal  property  "mentioned  in  the  two  deeds 
of  gift"  referred  to,  he  to  relinquish  all  Other  interests  in  the 
estate,  and  pay  to  the  heirs  $750  each.  The  heirs  of  the  life 
tenant  by  bill  in  equity  sought  to  reform  the  agreement  on  the 
ground  that  the  reveraion  was  to  have  been  relinquished  to  their 
ancestor.  The  instrument  sought  to  be  reformed  was  more 
than  40  years  old,  was  drawn  by  an  attorney,  all  parties  being 
represented  by  attorneys.  The  parties  to  the  agreement  were 
dead,  and  the  only  evidence  impeaching  its  correctness  was  that 
of  two  witnesses  who  do  not  state  the  source  of  their  infor- 
mation, or  any  facts  that  add  strength  to  their  testimony,  and 
evidence  of  an  admiseion  made  by  one  of  the  parties  more  than 
40  years  before.  An  attorney,  who  represented  several  of  the 
heirs  on  the  settlement,  testified  that  the  agreement  was  made 
and  written  in  accordance  with  the  understanding  of  the  parties. 
Held:  That  the  evidence  is  insufficient  to  warrant  reformation, 
and  the  bill  should  be  dismissed.    I  b.  582. 

CONVERSION. 

1.  Trover;   what  constitutes  conversion. — The    gist   of   an  action  of 

trover  is  a  conversion ;  and  to  constitute  a  conversion  which 
will  sustain  trover,  and  without  proof  of  which  there  can  be  no 
recovery,  there  must  be  a  destruction  of  the  plaintiff's  property 
or  some  unlawful  interference  with  his  use,  enjoyment  or 
dominion  over  it,  or  an  appropriation  of  it  by  the  defendant 
to  his  own  use,  or  to  the  use  of  a  thii'd  person,  in  disrej^ai-d  or 
defiance  of  the  owner's  right,  or  a  withholding  of  the  title  in- 
consistent with  the  title  of  the  owner;  and  there  must  be  a 
positive,  tortious  act  as  distinguished  from  non-feasance,  or  a 
neglect  of  a  legal  duty,  or  a  failure  to  perform  an  act,  made 
obligatory  by  contract,  whereby  the  property  is  lost  to  the 
owner.     Vavis  cC*  Son  v.  Hurt^  146. 

2.  Mortgagee  and  mortgagor;  conversion  ;  what  constitutes  it. — Where  a 

mortgagee  in  a  chattel  mortgage,  after  the  law  day  has  passed, 
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finds  the  mortgaged  pi*operty  in  the  possession  of  another,  who 
holds  a  junior  mortgage  thereon,  and  demands  said  pi-operty, 
and  such  person  replies  "that  he  would  prosecute  anybody  that 
interfen-ed  with"  the  property,  '*and  that  nobody  could  get" 
the  property  **who  did  not  have  a  better  right,"  such  conduct 
and  statement  by  said  person  constitutes  a  conversion,  which 
will  support  an  action  of  trover  by  the  prior  montgagee. 
Mitchell  V.  Thomas,  459. 

CORPORATIONS. 

1.  Acts  or  d^claraliojis  of  agent  of  a  corporation;  vihen  binding. — ^The 

acts  or  declarations  of  the  officei*s  or  agents  of  a  corporation, 
private  or  public,  as  matters  of  evidence  against  such  corpora- 
tion, stand  upon  the  same  footing  as  the  acts  or  declarations  of 
an  agent  for  a  natural  pei*son  ;  and  to  bind  the  corporation,  the 
acts  or  declarations  must  be  within  the  scope  of  the  authority 
conferred  upon  the  agent,  and  must  be  done  or  made  while  in 
the  exercise  of  such  authority.  Brush  Electric  Light  ik  Power 
Co.  J  V.  City  Council  of  Montgomery  y  433- 

2.  Same;  president  of  board  of  directors. — In  the  absence  of  evidence 

showing  the  authority  of  the  president  of  the  l)oard  of  directors, 
it  can  not  be  presumed  that  he  had  any  greater  power  in  a  mat- 
ter under  the  control  of  the  board,  than  any  other  director,  and 
hence  his  acts  and  declarations,  without  such  evidence,  can  not 
affect  the  corporation  ;  and  testimony  of  such  acts  and  declara- 
tions is  inadmissible  in  an  action  by  the  corporation.    lb.  433. 

3.  Same ;  ignorance  of  director  of  a  corporation  no  excuse  for  not  en- 

forcing rights;  evidence  thereof  inadmissible.— The  fact  that  one 
of  the  directoi-s  of  a  corporation  was  ignorant  of  the  failure  of 
such  corporation  to  enforce  certain  contractual  rights,  is  not 
competent  evidence  to  explain  such  failure ;  and  in  an  action 
against  a  municipal  corporation  by  an  electric  light  company  to 
recover  for  the  use  by  said  city  of  a  number  of  Hghts  in  excess 
of  the  number  designated  in  a  contract  between  the  parties, 
evidence  of  a  director  of  the  plaintiff  company  that  he  did  not 
know  for  one  or  two  years  that  the  company  had  furnished 
lights  in  excess  of  the  number  called  for  by  the  contract,  is  in- 
admissible to  rebut  whatever  of  unfavorable  inference  could  be 
drawn  from  the  failure  of  plaintiff  to  demand  payment  for  the 
extra  lights  for  four  years.    lb.  433. 

4.  Corporation;  right  of  judgment  creditor  to  maintain  bill  to  reach 

equitable  assets. — A  single  judgment  creditor  of  an  insolvent 
corporation  with  a  return  of  execution  **no  pix>perty  fund"  can 
maintain  a  bill  in  equity  to  subject  the  unpaid  subscriptions  to 
the  capital  stock  in  the  corporation  or  other  equitable  assets  of 
the  coi-poration  to  the  payment  of  its  debts.  Hall  d-  Farlvy  v. 
Henderson,  601. 

5.  Corporatiim ;  right  of  judgment  creditor  to  maintain  bill  to  reach 

equitable  assets;  multifariousness.— 'Where  tL  hill  filed  by  a  judg- 
ment creditor  of  an  insolvent  corporation  with  a  return  of  exe- 
cution "no  property  found,"  to  subject  equitable  assets  of  the 
corporation  to  the  payment  of  his  debts,  alleges  in  one  aspect 
that  the  defendant  is  a  stockholder  owing  unpaid  subscriptions 
to  the  capital  stock,  which,  by  fraudulent  arrangements  with 
the  officers  of  the  corporation  appeared  to  be  paid,  and  averring 
in  another  aspect  that  by  fraudulent  collusion  with  the  same 
officera  of  the  corporation  the  defendant  has  obtained  possession 
of  property  belonging  to^the  corporation,  knowing  that  no  con- 
sideration has  been  paid  therefor,  and  in  the  prayer  for  relief 
as  to  the  fii*st  aspect^of  the  bill  it  was  asked  that  the  unpaid 
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subscriptions  be  subjected  to  the  payment  of  its  debts,  and  as 
to  the  other  aspect,  asking  in  the  alternative,  if  the  subscrip- 
tion has  been  paid,  that  the  defendant  be  made  to  pay  out  of 
such  assets  an  amount  equal  to  the  complainant's  debts,  such 
bill  is  not  multifarious,  inconsistent  or  repugnant,  since  each 
aspect  of  the  case  entitles  the  complainant  to  substantially  the 
same  relief,  in  that  a  money  decree  would  be  rendered  in  either, 
and  the  fraud  averred  is  the  same  in  either  alternative,  so  far 
as  defenses  to  it  are  concerned.    lb.  601. 

6.  Same  ;  same ;  not  necessary  that  such  bill  should  be  a  general  credi- 

tor's bill. — It  is  no  objection  to  a  bill  filed  by  a  single  judgment 
creditor  of  a  corporation  with  a  return  of  execution  **no  prop- 
erty found,"  to  subject  equitable  assets  of  such  corporation  to 
the  payment  of  his  debts,  that  it  is  not  filed  on  behalf  of  all  the 
creditors  of  the  corporation.    lb.  601. 

7.  Estoppel  by  stockholder  to  question  the  validity  of  trust  deed  of  cor- 

poration.— A  stockholder,  who  owns  all  the  stock  of  a  corpora- 
tion and  consents  to  and  procui*es  the  issuance  of  bonds  by  said 
corporation,  the  benefit  of  which  he  received  and  which  were 
to  be  and  were  secured  by  trust  deed  upon  the  corporate  assets, 
is  estopped  in  equity  to  question  the  validity  of  such  a  deed,  or 
to  avoid  the  bonds  secured  thereby ;  and  a  purchaser  from  such 
stockholder  is  likewise  estopped.    McCaleb  v.  Goodwin^  615. 

8.  Same;  same;  case  at  bar.— The.  Mobile  Street  Railway  Company, 

being  the  owner  of  all  the  capital  stock  of  the  Mobile  &  Spring 
Hill liailroad  Company,  procured  as  such  stockholder  the  issu- 
ance of  bonds  secured  by  a  trust  deed  upon  all  the  corporate 
assets  of  the  latter  corporation,  the  proceeds  of  some  of  which, 
at  least,  were  used  in  the  improvement  of  the  latter 's  property. 
Subsequently  such  deed  was  foreclosed,  Goodwin  &  Swift  be- 
coming the  purchasers  at  the  foreclosure  sale.  Previous  to 
such  bond  issue,  the  Mobile  Street  Railway  Company  had  given 
a  trust  deed  to  secure  its  bonds  upon  all  its  assets  including 
the  stock  in  the  Mobile  &  Spring  Hill  Railroad  Company.  The 
latter  trust  deed  was  also  foreclosed,  McCaleb  becoming  the 
purchaser  of  the  stock  in  the  Mobile  &  Spring  IHU  Raiii*oad 
Company  at  the  foreclosure  sale.  Upon  a  bill  hied  by  McCaleb 
to  set  aside  the  foreclosure  of  the  trust  deed  of  the  Mobile  & 
Spring  Hill  Railroad  Company,  and  to  declare  the  same  invalid 
and  to  cancel  the  bonds  issued  by  said  company,  it  is  held  that 
complainant  is  estopped  to  deny  the  validity  of  the  trust  deed, 
and  further,  that  the  fact  that  complainant  purchased  at  the 
foreclosure  sale  did  not  make  him  privy  in  estate  with  the 
bondholders,  so  as  to  give  the  bill  equity,  since  he  did  not 
thereby  succeed  to  the  rights  of  the  bondholders  in  the  debt 
secured,  but  only  acquired  the  property  purchased,  (Brigkbll, 
C.  J.,  and  Haralson,  J.,  concurring).  McClellan  and  Head, 
J  J.,  concurring  in  the  conclusion  as  to  the  want  of  equity  in 
the  bill,  rest  their  decision  upon  the  ground  that  tne  bill  was 
without  equity,  because  the  complainant  did  not  offer  to  do 
equity  by  re-imbursing  the  Mobile  Street  Railway  Company 
the  amount  expended  by  it  upon  the  Mobile  &  Spring  Hill  Kail- 
road  Company  from  the  proceeds  of  its  bonds,  at  least,  to  the 
extent  of  the  enhancement  of  the  value  thereof,  in  which  con- 
clusion Briokell,  C.  J.,  and  Haralson,  J.,  also  concur.    lb.  615. 

9.  Otrticrship  of  all  of  the  corporate  stock  by  single  individual;  right   to 

enforce  relief  n'ithout  applying  to  corporation  ;  qmcre. — Even  should 
the  ownership  of  all  of  the  capital  stock  of  a  corporation  by  a 
single  individual,  not  work  a  dissolution  of  the  corporation, 
whether  such  individual,  in  the  absence  of  extraordinary  and 
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urgent  emergency,  can  maintain  a  suit  in  a  matter  affecting  the 
corporate  entity,  without  calling  upon  the  corporation  to  in- 
stitute the  necessary  legal  pi*oceeding8,— Qu/ire?    lb.  615. 

Municipal  Corporations. 

10.  Dedication  of  street ;  delegation  of  power  to  municipality. — ^The  State 

may,  by  act  of  legislature,  confer  upon  or  delegate  to  a  munici- 
pality the  power  of  control  and  supervision  over  the  streets 
within  its  limits ;  and  oi^dinances  passed  by  a  city  council  in  the 
exercise  of  such  power,  which  are  within  the  authority  con- 
ferred and  not  unreasonable,  are  enforceable,  rendering  those 
persons  violating  them  subject  to  the  punishment  provided 
therefor.     City  Council  of  Montgomery  v.  Parker^  128. 

11.  Public  streets:  municipal  ordinance  in  reference  thereto;  violation 

thereof  punishable ;  rights  of  proprietor  of  hotel. — Where  a  munici- 
pal ordinance  provides  that  a  portion  of  a  certain  steeet  in  front 
of  a  designated  hotel  shall  be  ''established  as  a  stand  for  two 
hacks,'*  and  prescribes  punishment  for  anyone  who  shall  occupy 
such  portion  of  said  street  with  a  hack  when  it  is  already  occu- 
pied by  two  other  hacks,  and  such  oixiinance  is  within  the  power 
conferred  by  the  city  charter,  and  is  not  shown  to  be  unreason- 
able, it  is  enforceable ;  and  the  fact  that  a  hack  driver,  who  was 
prosecuted  for  the  violation  of  said  oi-dinance,  was  employed  by 
the  proprietor  of  said  designated  hotel,  who  ran  a  public  hack 
line  in  connection  with  the  hotel,  and  who  owned  the  fee  in  the 
street,  subject  to  the  easement,  does  not  give  the  offender  im- 
munity from  punishment;  and  upon  proof  of  the  violation  of 
said  ordinance,  such  driver  should  be  convicted.    lb.  118. 

12.  Contract  for  lighting  streets  of  city;  construction  thereof;  evidence  of 

breach ;  case  at  bar. — An  electric  light  company  entered  into  a 
contract  with  a  city  whereby  it  a||^reed  to  furnish  to  the  city  at 
a  fixed  price  100  lights  of  certam  candle  power  each,  to  be 
located  at  such  places  as  designated  by  the  municipal  authority, 
and  guaranteed  and  wan'anted  that  the  100  electric  lights  would 
"furnish  good  and  sufficient  light  for  an  equal  territory  to  that 
now  lighted  by  the  gaa  company."  It  was  further  stipulated  in 
the  contract  that  if  so  directed  by  municipal  authority,  the 
company  would  light  the  public  buildings  with  electricity,  it 
being  mutually  agreed  therein  that  the  electricity  used  for  such 
purpose  was  to  be  taken  from  the  supply  necessary  to  maintain 
the  100  lights,  and,  that  the  company  should  be  relieved  from 
furnishing  and  maintaining  so  many  of  the  100  lights  as  the 
electricity  used  in  the  public  buildings  would  be  necessary  to 
maintain,  eight  lights  in  a  building  being  the  equivalent  of  one 
sti-eet  light.  The  company  furnished  and  maintained  92  street 
lights  and  194  lights  for  the  public  buildings,  the  equivalent  of 
twenty-four  and  a  half  street  lights,  of  the  capacity  described 
in  the  contract,  of  all  of  which  lights  the  city  had  the  use  and 
benefit.  JTeld:  that  the  warranty  in  such  contract  relates  and 
is  limited  to  the  lighting  capacity  of  the  100  lights  when  used 
for  the  external  lighting  of  the  city,  and  the  reduction  of  the 
number  of  liglits  below  100  by  the  exercise  of  the  right  on  the 
part  of  the  city  to  have  the  public  buildings  lighted  left  no 
i-oom  for  the  operation  of  the  clause  of  warranty;  and,  there- 
fore, in  an  action  by  the  electric  light  company  against  the  city 
to  recover  for  the  use  of  the  number  of  lights  in  excess  of  one 
hundred,  evidence  having  a  tendency  to  show  that  the  city  was 
not  as  well  lighted  by  electricity  as  it  was  by  gas,  is  irrelevant 
and  inadmissible.  Bush  Elec.  L.  <1*  P.  Co.  v.  City  Council  of 
Montgomery  y  433. 
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18.  Same;  action  to  recover  for  use  of  lights  by  city;  evidence  that  city 
was  not  as  well  lighted  as  by  gas  inadmissible. — Where  an  electric 
light  company  enters  into  a  contract  with  a  city  to  furnish  it  a 
designated  number  of  electric  lights  of  a  certain  candle  power 
at  a  fixed  price,  and  guarantees  and  warrants  that  such  number 
of  electric  lights  will  "furnish  good  and  sufficient  light  for  an 
equal  territory  to  that  now  lignted  by  the  gas  company,"  and 
there  is  furaisned  by  said  company  a  greater  number  of  lights 
than  provided  for  by  the  contract,  which  are  used  and  enjoyed 
by  the  city,  in  an  action  by  said  company  against  the  city  to  re- 
cover for  the  use  of  the  lights  in  excess  of  the  number  desig- 
nated by  the  contract,  evidence  having  a  tendency  to  show  that 
the  city  was  not  as  well  lighted  by  electricity  as  if  was  by  gas  is 
irrelevant  and  inadmissible;  since  under  the  clause  of  war- 
ranty, the  inquiry  is  not  whether  the  city  was  as  well  lighted  by 
electricity  as  it  was  by  gas,  but  whether  the  designated  number 
of  electric  lights  furnished  by  the  electric  company  gave  good 
and  sufficient  light  for  an  equal  territory  to  that  which  had  been 
lighted  by  gas.    Jb.  433. 

14.  Agency;  authority  of  clerk  of  city  council;  when  evidence  of  his 

statements  inadmissible. — Where  the  scope  of  the  authority  con- 
ferred upon  the  clerk  of  a  city  council  is  not  shown,  it  can  not 
be  presumed  he  had  authority  to  reject  and  assign  reasons  for 
the  rejection  of  claims  preferred  against  the  city ;  and  in  an 
action  against  a  city  to  recover  an  amount  alleged  to  be  due  the 
plaintiff  for  a  number  of  electric  lights  furnished  to  and  used  by 
the  city,  in  excess  of  the  number  contracted  to  be  furnished  it, 
evidence  of  the  reason  assigned  by  the  clerk  of  the  city  council 
for  refusing  payment  of  the  bills  for  the  extra  lights  when  pre- 
sented, is  inadmissible  in  the  absence  of  evidence  showing  that 
the  said  clerk  was  vested  with  authority  to  bind  the  city  in  such 
action,  and  was  acting  at  such  time  within  the  scope  of  the  au- 
thority con  fenced  upon  him.     lb.  433. 

15.  Same  ;  same ;  contract  of  electric  light  company. —^The  fact  that  an 

electric  light  company,  which  had  a  contract  with  a  city  to  fur- 
nish it  a  designated  number  of  lights,  furnishes  a  certain  num- 
ber of  lights  in  excess  of  those  provided  for  in  this  contract  for 
four  yeai*s  without  demanding  payment  therefor,  although  paid 
monthly  for  those  furnished  under  the  contract,  is  not  conclusive 
that  the  extra  lights  furnished  by  the  company  were  intended 
to  be  gratuitous.     lb.  433. 

16.  Same ;  when  shown  to  exist ;  discovery  af  mistake ;  notice  of  discon- 

tinuance ;  case  at  bar. — An  electric  light  company  furnished  to 
a  city  a  number  of  lights  in  excess  of  the  number  stipulated  in 
its  contract  with  said  city ;  thereafter  it  demanded  payment  for 
the  extra  lights,  and  on  refusal,  requested  the  city  to  designate 
the  lights  to  be  removed  so  as  to  reduce  the  number  to  that 
provided  for  in  the  contract,  but  the  city  refused  to  permit  the 
removal  of  any  of  the  lights,  but  continued  to  use  them:  Held: 
That  there  was  an  implied  contract  on  the  part  of  the  city  to 
pay  for  the  use  of  the  extra  lights  from  the  time  of  such  de- 
mand,   lb.  433. 

COURTS. 

I.    Circuit  Court. 

1.  Unlawful  detainer ;  rulings  of  justice  of  the  peace  on  the  pleadings 
not  rerisable  on  appeal  to  the  circuit  court. — In  the  trial  of  a  suit 
for  unlawful  detainer  before  a  justice  of  the  peace,  rulings  upon 
the  pleadings,  such  as  allowing  amendments  to  the  complamt, 
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even  if  erroneous,  are  not  revisable  on  appeal  to  the  circuit 
court ;  the  statute  (Code  of  1886,  ^  3405)  requiring  that  on  ap- 
peal to  the  circuit  court  the  cause  shall  be  **triedatf  novo,  *  *  * 
without  regard  to  any  defects  in  the  summons  or  other  process 
or  proceedings  before  the  justice  of  thejpeace."  Walton  v. 
Parker,  673. 

II.  City  Court. 

2.  Jurisdiction  of  city  court  of  Talladega ;  issuance  of  remedial  writs 
Under  the  Acts  of  1892-93,  p.  541,  creating  the  city  courtV)f  Talla- 
dega and  conferring  upon  it  the  same  powers  as  are  exercised  by 
the  circuit  and  chance i-y  courts,  and  upon  the  judge  thereof  the 
same  powers  and  duties  as  are  conferred  upon  circuit  judges 
and  chancellors,  the  judge  of  said  court  has  authority  to  issue 
all  remedial  writs  of  an  extraordinai-y  nature  to  inferiorfjuris- 
dictions.     Wilson  v.  Duncan,  659. 

CO-TENANCY  AND  CO-TENANTS. 

See  Tenants  in  Common. 

CRIMINAL  LAW. 

I.    Assault  and  Battery. 

1.  Assault  and  battery;  verdict  of  jury  and  judgment. — Where,  on  a 

trial  under  an  indictment  for  an  assault  and  battery,  the  jury 
returned  the  following  vei*dict:  "We,  the  jury,  find  the  de- 
fendant guilty,  and  assess  a  fine  of  ten  dollars,  and  sentence  to 
the  county  for  thirty  days  labor,"  the  imposition  of  such  pun- 
ishment to  hard  labor  is  a  mere  surplusage,  not  rendering  the 
vei'dict  void — the  jury  having  no  authority  by  their  verdict  to 
impose  hard  labor  upon  the  defendant ;  and  such  verdict  is 
valid,  and  sufficient  to  support  a  judgment  of  conviction  and 
sentence  by  the  court  of  the  defendant  to  hard  labor  for  the 
legal  period  to  pay  the  fine  and  costs.     Taylor  v.  State,  20. 

II.    Bail. 

2.  Bail ;  release  of  sureties ;  conviction  and  sentence  in  another  case  in- 

sufficient  as  a  release. — When  a  pereon  is  out  on  bail  for  one 
offense,  his  subsequent  an-est  and  imprisonment  under  a  charge 
for  another  offense  is  not  a  release  of  his  sureties  on  the  bail 
bond ;  and  where  after  the  release  of  a  pei*son  charged  with  one 
offense  upon  his  execution  of  a  bail  bond,  he  is  subsequently 
arrested,  tried  and  convicted  for  another  offense,  and  while  in 
jail,  pending  an  appeal  from  such  judgment  of  conviction,  he 
escapes  and  does  not  appear  for  trial  on  the  charge  for  which 
bond  was  given,  the  sureties  on  such  bail  bond,  if  they  did  not 
surrender  their  principal  after  his  conviction,  are  liable  for  his 
forfeiture  of  bail.     State  v.  Crosby,  11. 

3.  Bail  bond ;  riaht  of  defendant  to  be  releaspd ;  habeas  corpus  ; — Where 

one  charged  with  a  criminal  offense  was,  prior  to  the  trial,  re- 
leased upon  his  giving  a  bail  bond,  he  has  not  the  right,  after 
conviction  and  sentence  and  upon  reveraal  of  such  judgment 
on  appeal,  to  be  released  from  custody  by  virtue  of  the  bail 
bond  executed  by  him  prior  to  his  conviction  and  sentence ;  and 
a  petition  for  habeas  corpus  to  obtain  such  release  is  properly 
refused.     Ex  parte  Williams,  2Q. 

III.  Burglary. 

4.  Burglary;  sufficiency  of  indictment;  clerical  error  in  omission  of 

letters.— An  indictment  for  burglary,  which  charges  that  the 
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defendant  with  intent  to  steal,  broke  into  and  entered  "the 
d well-house''  of  a  certain  designated  person,  against  the  peace 
and  dignity  of  the  State  of  iuabama,  is  fatally  defective ;  the 
omission  of  the  three  letters,  i  n  g,  from  the  word  * 'dwelling" 
being  a  matter  of  substance  and  destroying  the  legal  sufBciency 
of  the  indictment.    Parker  v.  State,  690. 

IV.    Oarrying  on  a  Lottbry  and  Opbratino  a  Slot  Maohinb. 

6.  Lottery;  what  constitutes. — ^To  constitute  a  criminal  lottery,  there 
must  be  a  consideration,  and  where  small  amounts  are 
hazarded  to  gain  large  amounts,  and  the  result  of  winning  or 
losing  is  determined  by  chance,  in  which  neither  choice  nor 
skill  can  operate  to  influence  the  i*esu]t,  there  is  gambling  by 
lot ;  and  the  operation  of  the  contrivance  or  machine  used  to 
determine  the  winning  or  losing,  constitutes  a  lottery  protHbited 
by  the  laws  of  the  State.     Loiseau  v.  State^B^. 

6.  Same;  same;  slot  machine. — Where  a  pei*son,  who  sets  up  and 

owns  a  slot  machine,  is  a  party  to  an  agreement  between  sev- 
eral persons,  tliat  each  should  drop  nickels  into  the  machine, 
and  that  the  one  after  whose  play  the  machine  would  indicate 
the  highest  card  hand  should  have  all  the  cigars  that  the  nickels 
purchased, and  the  owner  of  the  machine  furnished  from  his  stock 
a  cigar  for  each' nickel  put  into  the  machine  and  delivered  all  of 
them  to  the  pereon  who  obtained  the  best  card  hand  as  the  re- 
sult of  playing  the  machine,  said  slot  machine,  when  put  to 
such  use,  is  a  lottery  within  the  meaning  of  the  constitution, 
(Const.  Art.  IV,  ^  26) ;  and  the  General  Assembly  has  no  au- 
thority to  authorize  the  licensing  of  a  slot  machine  to  be  used  in 
such  mannei* — {Buckalew  v.  StatCy  62  Ala.  334,  modified).     lb.  34. 

7.  Same;  same ;  same.— It  is  no  defense  to  an  indictment  for  setting 

up  and  operating  a  slot  machine  as  liereinabove  stated,  as  pro- 
hibited by  statute  (Acts,  1896-97,  p.  901),  that  the  owner  there- 
of was  licensed  thereto  by  the  municipality  where  the  machine 
was  operated,  and  that,  subsequent  to  the  passage  of  the   act 

Erohibiting  the  operation  of  such  machines,  the  General  A^isem- 
ly  ^'ratified,  approved  And  confirmed"  the  schedule  of  licenses 
established  by  such  municipality,  in  which  schedule  was  in- 
cluded licenses  for  operating  slot  machines.    lb.  34. 

V.      EVIDEXOB. 

8.  Witness ;    evidence    of   testimony    of   an    absent    witness ;  heamay. 

Where  an  officer,  who  had  for  execution  the  siibpa?na  for  an 
absent  witness  and  had  returned  it  *'not  found,"  testifies  that 
he  had  hunted  for  the  witness  and  she  could  not  be  found  in  the 
county,  but  he  did  not  know  that  she  had  left  the  State,  he  can 
not,  for  the  purpose  of  laying  a  predicate  for  the  introduction 
of  evidence  of  the  testimony  of  such  absent  witness  given  on 
the  preliminary  trial,  further  testify  as  to  what  was  the  report 
in  tlie  neighborhood  where  the  witness  lived  as  to  her  where- 
abouts, or  that  it  was  the  general  report  in  her  neighborhood 
that  she  had  gone  out  of  the  State  ;  such  evidence  being  merely 
hearsay  and  inadmissible.     Mitchell  v.  State,  1. 

9.  Circumstantial  evidence;  sufficiency  to  justify  conviction;  charge  to 

the  jury.-  The  true  test  of  the  sufficiency  of  cii-cumstantial  evi- 
dence to  justify  a  conviction  is,  whether  the  circumstances  as 
proved,  prmiuce  a  moral  conviction  of  guilt  to  the  exclusion  of 
every  reasonable  doubt ;  and  a  charge  which  instructs  a  jury 
that  before  there  can  be  a  conviction  on  circumstantial  evi- 
dence, "the  facts  and  circumstances  must  be  such  as  are  abso- 
lutely incompatible,  upon  any  reasonable  hypothesis,  with  the 
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innocence  of  the  accused,  and  incapable  of  explanation  upon 
any  reasonable  hypothesis  otlier  than  that  of  the  guilt  of  the 
accused,"  exacts  too  high  a  measure  of  proof,  and  is  erroneous. 
lb.  1. 

10.  EvUlence  as  to  character  of  Staters  witness. — After  the  examination 

of  a  state  witness,  it  is  competent  for  the  defendant  upon  the 
introduction  of  another  witness  to  ask  him,  ''Do  you  think  you 
know  the  general  character  of"  the  State's  witness,  calling  him 
by  name,  **in  the  community  in  which  he  lives ;"  and  it  is  error 
for  the  court  to  sustain  objections  to  such  question.  \Miite  v. 
State,  10. 

11.  Manslaughter;  evidence    of  concealed  weapon  inadmissible. — On  a 

trial  under  an  indictment  charging  defendant  with  manslaughter 
by  shooting  deceased  with  a  pistol,  evidence  that  the  pistol, 
with  w^hich  the  killing  was  done,  was  concealed  about  the  de- 
fendant's person  prior  to  the  shooting,  is  irrelevant,  immaterial 
and  impertinent.     Ilenson  v.  State^  25. 

12.  Same;  evidence  as  to  hoir  defendant  iras   dancing  inadmissible. — On 

a  trial  under  an  indictment  for  manslaughter,  evidence  that  a 
certain  described  one  of  three  women  w^ho  were  present  at  the 
time  of  the  homicide,  which  occurred  at  a  dance,  was  defend- 
ant's partner,  is  impertinent  and  inadmissible  ;  such  woman  not 
being  shown  to  have  been  otherwise  involved  in  or  connected 
with  the  homicide.    lb.  25. 

13.  Same;  charge  to  the  jury;  fault  in  provoking  the  difficulty. — On  a 

trial  under  an  indictment  for  manslaughter,  a  charge  which 
instructs  the  jury  that  "The  burden  is  not  on  the  defendant  to 
prove  that  he  was  not  at  fault  in  bringing  on  the  difficulty  ;  but 
if  there  is  a  reasonable  doubt  from  the  evidence  as  to  who  was 
at  fault  in  provoking  the  difficulty,  and  *  *  *  as  to  the 
guilt  of  the  aefendant,  you  must  find  the  defendant  not  guilty," 
asserts  a  correct  proposition  as  to  the  bui-den  of  proof,  but  is 
properly  refused  as  being  misleading,  if  the  jury  might  have 
found  that  the  evidence  of  defendant's  danger  and  inability  to 
retreat  did  not  re(iui re  them  to  determine  w^here  the  fault  in 
provoking  the  difficulty  lay.    lb.  25. 

VI.     Habbab  CoRprs. 

14.  Habeas  corpus;  defendant  cannot  be  discharged  on  writ  after  convic- 

tion by  court  having  jurisdiction.— The  jurisdiction  of  a  court  to 
try  a  peMon  charged  with  a  criminal  offense  is  not  in  any  way 
dependent  upon  the  condition  of  a  bail  bond  given  for  the  ap- 
pearance of  the  defendant ;  and  where  an  indictment  is  regular 
in  form,  and  the  court  has  jurisdiction  of  the  offense  and  the 
defendant  is  personally  present  in  court,  and  there  is  a  trial, 
conviction  and  sentence  of  the  defendant  and  an  appeal  from 
such  judgment,  the  fact  that  the  sheriff  had  accepted  a  bail  bond 
providing  for  the  defendant's  appearance  at  court  on  a  day  later 
than  that  on  which  the  trial  was  had,  does  not  in  any  way  affect 
the  validity  of  the  judgment,  and  does  not  authorize  the  dis- 
charge of  the  defendant  on  habeas  corpus y  pending  appeal. — Ex 
parte  Chandler,  8. 

15.  Same;  proceedings  can  not  be  reviewed  or  corrected  thereby. — A  court 

cannot,  on  habeas  corpuA  proceedings,  review  and  correct  errors 
or  iiTegularities,  however  gross,  of  a  trial  of  a  court  of  compe- 
tent jurisdiction.  lb.  8. 
18.  Bail  bond;  right  of  defendant  to  be  released;  habeas  corpus. — Where 
one  charged  with  a  criminal  offense  was,  prior  to  the  trial,  re- 
leased upon  his  giying  a  bail  bond,  he  has  not  the  right,  after 
conviction  and  sentence  and  upon  reversal  of  such  judgment  on 
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appeal,  to  be  released  from  custody  by  virtue  of  the  bail  bond 
executed  by  him  prior  to  his  conviction  and  sentence ;  and  a 
petition  for  habeas  corpus  to  obtain  such  release  is  properly  re- 
fused.   Ex  parte  Williams,  29. 

VII.   HOMIOIDB. 

17.  Homicide ;  defense  of  house ;  charge  to  jury. — On  a  trial  under  in- 

dictment for  mui-der,  where  the  State's  evidence  tended  to  show 
that  while  defendant  was  in  his  tenant's  house,  deceased  knocked 
on  the  door,  and  upon  being  told  who  it  was  defendant  opened 
the  door  and  shot  the  deceased,  and  the  defendant  testifiea  that 
when  he  opened  the  door,  he  ordered  deceased  to  leave,  and, 
upon  deceased  attempting  to  draw  his  pistol,  defendant  shot 
him,  a  charge  which  instructs  the  jury  that  a  man  has  a  right  to 
defend  himself  in  his  own  house  and  need  not  retreat,  and,  if 
necessary  to  his  safety,  may  slay  his  assailant,  omitting  the 
hypothesis  of  defendant's  freedom  from  fault  in  bringing  on 
the  difficulty,  is  properly  refused ;  since  it  was  open  to  the  jury 
to  find  from  the  evidence  that  the  defendant  acted  in  his  own 
wrong  in  ordering  deceased  away,  and  was,  therefore,  at  such 
fault  as  deprived  him  of  the  right  incident  to  being  in  his  own 
house.    Medlock  v.  State,  6. 

18.  Manslaughter ;'  evidence  of  concealed  weapon  inadmissible. — On   a 

trial  under  an  indictment  charging  defendant  with  manslaughter 
by  shooting  deceased  with  a  pistol,  evidence  that  the  pistol,  with 
which  the  killing  was  done,  was  concealed  about  the  defendant's 
person  prior  to  th^  shooting,  is  irrelevant,  immaterial  and  im- 
pertinent.    Hanson  v.  State,  25. 

19.  Sa7ne ;  evidence  as  to  how  defendant  was  dancing  inadmissible. — On 

a  trial  under  an  indictment  for  manslaughter,  evidence  that  a 
certain  described  one  of  three  women  who  were  present  at  the 
time  of  the  homicide,  which  occurred  at  a  dance,  was  defend- 
ant's partner,  is  impertinent  and  inadmissible ;  such  woman  not 
being  shown  to  have  been  otherwise  involved  in  or  connected 
with  the  homicide.     lb.  25. 

20.  Same ;  charge  to  the  jury ;  fault  in  provoking  lite  difficulty.— On  a 

trial  under  an  indictment  for  manslaughter,  a  charge  which  in- 
structs the  jury  that  *'The  burden  is  not  on  the  defendant  to 
prove  that  he  was  not  at  fault  in  bringing  on  the  difficulty  ;  but 
if  there  is  a  reasonable  doubt  from  the  evidence  as  to  who  was 
at  fault  in  provoking  the  difficulty,  and  *  *  *  as  to  the 
guilt  of  the  defendant,  you  must  find  the  defendant  not  guilty," 
asserts  a  correct  proposition  as  to  the  burden  of  proof,  but  is 
properly  refused  as  oeing  misleading,  if  the  jury  might  have 
found  that  the  evidence  of  defendant's  danger  and  inability  to 
retreat  did  not  require  them  to  determine  where  the  fault  in 
provoking  the  difficulty  lay.    lb  25. 

VIII.    Indictmbnt. 

21.  Burglary ;  sufficiency  of  indictment ;   clerical  error  in  omission  of 

letters. — An  indictment  for  burglary,  which  charges  that  the  de- 
fendant with  intent  to  steal,  broke  into  and  entered  **the 
d well-house"  of  a  certain  designated  person,  against  the  peace 
and  dignity  of  the  State  of  Alabama,  is  fatally  defective ;  the 
omission  of  the  three  lettera,  inq,  from  the  word  **dwelling" 
being  a  matter  of  substance  and  destroying  the  legal  sufficiency 
of  the  indictment.    Parker  v.  State,  690. 

IX.      LOTTBRIBS. 

See  Carrying  on  a  Lottbry. 
Vol.  114. 
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X.    Larokny. 

22.  Larceny ;  argument  of  counsel  to  jury ;  case  at  bar. — On  a  trial  for 

larceny,  where  the  prosecutor  has  testified  that  he  had  the 
stolen  money  in  a  purae,  which  cost  him  a  certain  amount,  and 
the  purse  is  put  in  evidence  by  the  State,  and  there  was  also 
evidence  tending  to  show  that  the  purse  belonged  to  defendant, 
counsel  for  defendant  may,  in  argument,  invite  the  jury  to  in- 
spect the  purse,  and,  after  inspection,  apply  their  own  observa- 
tion and  experience  in  determining  the  credibility  of  the  testi- 
mony of  the  prosecutor  as  to  its  cost ;  and  in  the  exercise  of 
this  right,  the  defendant's  counsel  does  not  transcend  the 
boundary  of  legitimate  argument  by  saying  in  the  couMe  of  his 
argument  to  the  jury,  **I  submit  to  you,  that  you  can  see  by 
that  purse  (exhibiting  to  them  the  purse  offered  in  evidence) 
that  it  did  not  cost"  the  amount  testified  to  by  the  prosecutor, 
and  is  not  worth  that  amount.    Mitchell  v.  State ^  1. 

23.  Larceny ;  plea  of  former  conviction, — On  a  trial  under  an  indict- 

ment for  gi*and  larceny,  a  plea  of  former  conviction  can  not  be 
sustained  oy  proving  that  the  defendant,  upon  being  an-ested 
under  a  warrant  from  a  justice  of  the  peace,  on  a  charge  of 
"larceny,"  pleaded  guilty  and  paid  the  fine  imposed  by  the 
justice,  it  being  shown  that  upon  the  trial  before  the  justice  of 
the  peace  the  value  of  the  property  alleged  to  have  been  stolen 
exceeded  twenty-five  dollars ;  the  justice  having  been  wholly 
without  jurisdiction  of  the  cause.     Thomas  v.  State,  31. 

XI.    Pleas  and  Dbfbnsbs. 

24.  Larceny;  plea  of  former  conviction. — On  a  trial  under  an  indict- 

ment for  grana  larceny,  a  plea  of  former  conviction  can  not  be 
sustained  by  proving  that  the  defendant,  upon  being  arrested 
under  a  warrant  from  a  justice  of  the  peace,  on  a  charge  of 
"larceny,"  pleaded  guilty  and  paid  the  fine  imposed  by  the 
justice,  it  being  shown  that  upon  the  trial  before  the  justice  of 
the  peace  the  value  of  the  property  alleged  to  have  been  stolen 
exceeded  twenty-five  dollars ;  the  justice  having  been  wholly 
without  jurisdiction  of  the  cause.     Thomas  v.  StatCy  31. 

25.  Lotteries ;  defenses. — It  is  no  defense  to  an  indictment  for  setting 

up  and  operating  a  slot  machine,  as  prohibited  by  statute, 
(Acts,  1896-97,  p.  901),  that  the  owner  thereof  was  licensed 
r  thereto  by  the  municipality  where  the  machine  was  opera- 
ted, and  that,  subsequent  to  the  passage  of  the  act  prohibit- 
ing the  operation  of  such  machines,  the  General  Assembly 
"ratified,  approved  and  confirmed."  the  schedule  of  licenses 
established  by  such  municipality,  in  which  schedule  was  in- 
cluded licenses  for  operating  slot  machines.  Loiseauv.  State^M. 

XII.    Trial  and  its  Incidents. 

26.  Unlawfully  breaking  down  a  fence  ;  bill  of  exceptions  ;  when  excep- 

tions not  properly  reserved.— On  a  prosecution  for  wrongfully  and 
maliciously  Dreaking  down  a  fence,  the  property  of  another, 
where  the  boundary  between  the  prosecutor  and  the  defendant, 
as  established  by  a  surveyor  was  not  shown,  and  on  appeal  the 
bill  of  exceptions  recites  "the  evidence  for  the  State  tended  to 
show,"  Ac,  and  then  sets  out  a  statement  of  the  survey  and 
the  particulars  thereof,  such  recital  implies  that  the  facts  were 
tended  to  be  shown  by  legal  evidence,  even  though  the  surveyor 
himself  did  not  testify,  and  exceptions  are  not  properly 
reserved  to  the  rulings  of  the  court  upon  the  evidence,  when 
the  bill  of  exceptions  only  recites  that  upon  the  court's  over- 
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ruling  each  of  the  defendant's  objections  to  each  of  the  ques- 
tions eliciting  such  evidence,  there  was  an  exception  reserved. 
Wheeler  v.  State,  22. 

XIII.  Unlawpflly  throwing  dow^n  fence. 

27.  Unlawfully  breaking  down  a  fence  ;  bill  of  exceptions ;  when  excep- 

tions not  properly  reserved. — ()n  a  prosecution  for  wrongfully  and 
maliciously  breaking  down  a  fence,  the  property  or  another, 
where  the  boundary  between  the  prosecutor  and  the  defendant, 
as  established  by  a  surveyor  was  not  shown,  and  on  appeal  the 
bill  of  exceptions  recites,  "the  evidence  for  the  State  tended  to 
show,"  Ac,  and  then  sets  out  a  statement  of  the  survey  and 
the  particular  thereof,  such  recital  implies  that  the  facts  were 
tended  to  be  shown  by  legal  evidence,  even  though  the  surveyor 
himself  did  not  testify,  and  exceptions  are  not  properly  re- 
served to  the  rulings  of  the  court  upon  the  evidence,  when  the 
bill  of  exceptions  only  recites  that  upon  the  court's  overruling 
each  of  the  defendant's  objections  to  each  of  the  questions 
eliciting  such  evidence,  there  was  an  exception  reserved. 
Wheeler  v.  State^  22. 

28.  Wrongfully  and  maliciously  breaking  down  a  fence;  charge  to  th^ 

jury.  -  On  a  prosecution  for  wrongfully  and  maliciously  breaking 
down  a  fence,  the  property  of  another,  where  there  was  no  evi- 
dence that  it  was  a  partition  fence,  a  charge  which  instructs  the 
jury  that  if  the  fence  torn  down  by  the  defendant  was  on  the 
dividing  line  between  the  prosecutor  and  the  defendant,  the  de- 
fendant should  be  acquitted,  is  properly  refused.    lb.  22. 

29.  Same ;  same.— In  such  a  case,  a  charge  which  instructs  the  jury 

that  if  there  was  a  reasonable  doubt  as  to  whether  the  fence 
torn  down  was  partition  fence  between  the  defendant  and  pros- 
ecutor, they  must  acquit  the  defendant,  asserts  an  incorrect 
proposition,  and  is  properly  refused.    lb.  22. 

XIV.  Verdict,  Judgments  and  Sentence. 

30.  Habeas  corpus ;  defendant  cannot  l>e  discharged  on  irrit  after  con- 

viction by  court  havivg  jurisdiction,— The  jurisdiction  of  a  court 
to  try  a  person  charged  with  a  criminal  offense  is  not  in  any 
way  dependent  upon  the  condition  of  a  bail  bond  given  for  the 
appearance  of  the  defendant ;  and  where  an  indictment  Is  reg- 
ular in  form,  and  the  court  has  jurisdiction  of  the  offense  and 
the  defendant  is  pei-sonally  present  in  court,  and  thei-e  is  a 
trial,  conviction  and  sentence  of  the  defendant  and  an  appeal 
from  such  judgment,  the  fact  that  the  sheriflf  had  accepted  a 
bail  bond  providing  for  the  defendant's  appearance  at  court  on 
a  day  later  than  the  one  on  which  the  trial  w^as  had,  does  not  in 
any  way  affect  the  validity  of  the  judgment,  and  does  not  au- 
thorize the  discharge  of  the  defendant  on  habeas  corpus,  pend- 
ing the  appeal.     Ex  parte  Chandler,  8. 

31.  Bail ;  release  of  Hureties  ;  conrictionand  sentence  in  another  cane  insuf- 

ficient as  a  release.—yshew  a  person  is  out  on  bail  for  one  offen^ie, 
his  subsequent  arrest  and  imprisonment  under  a  charge  for  an- 
other offense  is  not  a  release  of  his  sureties  on  the  bail  bond ; 
and  where  after  the  release  of  a  person  charged  with  the  one 
offense  upon  his  execution  of  a  bail  bond,  he  is  subsequently 
arrested,  tried  and  convicted  for  another  offense,  and  while  in 
jail,  pending  an  appeal  from  such  judgment  of  conviction,  he 
escapes  and  does  not  appear  for  trial  on  the  charge  for  which 
bond  was  given,  the  sureties  on  such  bail  bond,  if  they  did  not 
surrender  their  principal  after  his  conviction,  are  liable  for  his 
forfeiture  of  bail.    State  v.  Crosby,  11. 

Vol,  114. 
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32.  Assault  and  battery;  verdict  of  jury  and  judgment. — Where,  on  a 
trial  under  an  indictment  for  an  assault  and  battery,  the  jury 
returned  the  following  vei-dict:  **We,  the  jury,  nnd  the  de- 
fendant guilty,  and  assess  a  fine  of  ten  dollai*s,  and  sentence  to 
the  county  for  thirty  days  labor,"  the  imposition  of  such  pun- 
ishment to  hard  labor  is  a  mere  surplusage,  not  rendering  the 
verdict  void — the  jury  having  no  authority  by  their  verdict  to 
impose  hard  labor  upon  the  defendant ;  and  such  verdict  is 
valid,  and  sufficient  to  support  a  judgment  of  conviction  and 
sentence  by  the  court  of  the  defendant  to  hard  labor  for  the 
legal  pi^riod  to  pay  the  fine  and  costs.     Taylor  v.  State,  20. 

CUSTOM  AND  USAGE. 

1.  Provision  of  notes  can  not  be  changed  by  proof  of  the  custom  of  the 

mortgagee.^Wheve  a  mortgage  to  secure  a  note  recites  that  it 
is  given  to  secure  the  payment  of  said  obligation  **according  to 
the  tenor  and  effect  thereof,"  and  it  is  shown  on  the  face  of  the 
note  that  the  secured  debt  did  not  bear  interest  before  ma- 
turity, the  fact  that  the  defeasance  clause  provided  that  the 
mortgage  should  be  null  and  void  upon  the  payment  of  "said 
debt  and  intei'est,"  does  not  make  it  necessary  for  the  discharge 
of  the  mortgage  that  the  interest  on  the  debt  before  maturity 
should  be  paid,  and  the  custom  of  the  mortgagee  to  charge  in- 
terest on  such  notes  can  not  change  the  result ;  and  in  an  action 
by  the  mortgagors  to  recover  the  statutory  penalty  for  failure 
to  enter  satisfaction  on  the  mortgage  recoM,  such  custom  of 
the  mortgagee  to  charge  interest  on  notes  of  the  character 
given  by  the  plaintiffs  is  inadmissible  in  evidence  and  can  not 
be  considered  in  ascertaining  whether  the  amount  of  the  mort- 
gage debt  had  been  paid.     Thomason  Grocery  Co.  v.  Mitchell^  315. 

2.  Action  of  trover  by  warehouseman;  evidence  of  business  custom  ad- 

missible.— In  an  action  of  trover  by  a  warehouseman  against  a 
compress  company,  for  the  alleged  conversion  of  cotton  which 
had  been  delivered  by  the  plaintiff  to  the  defendant,  evidence 
of  a  business  system  prevailing  between  the  parties  in  reference 
to  the  delivery  of  cotton  out  of  the  warehouse  to  the  compress, 
is  admissible  to  explain  the  acts  of  the  parties'  agents  in  the 
matter  of  the  delivery  of  the  cotton  in  controversy.  Baker  v. 
Troy  Compress  Co.y  415. 

DAMAGES. 

1.  Damages ;  when  not  shown  to  be  too  remote. — In  an  action  by  a  pur- 

chaser against  a  seller  for  the  breach  of  a  contract  to  deliver 
Saints  of  a  character  suitable  for  painting  plaintiff's  house, 
amages  claimed  for  that  there  was  a  change  of  color  of  the 
paint  after  it  begun  to  dry,  so  that  the  house  was  in  a  worse 
condition  than  before  it  was  painted,  and  the  slats  of  the  blinds 
which  were  painted  with  said  paint  had  become  so  gummy  as 
to  be  fixed  and  immovable,  destroying  their  value  as  blinds,  are 
not  too  remote.    McCaa  v.  Elam  Drug  Co.,  74. 

2.  Action   by  employi^s  administrator  for    injuries    causing    death; 

measure  of  damages. — ^In  an  action  against  a  railroad  company 
for  alleged  negligent  killing  of  an  employ 4,  brought  by  the  de- 
cedent's administratrix,  where  it  is  sliown  that  it  took  all  of 
his  wages  to  support  himself  and  family,  the  damages  recover- 
able are  limited  to  the  pecuniary  loss  sustained  by  persons  for 
whose  benefit  the  recovery  enures,  and  hence  there  must  be  a 
deduction  of  the  amount  of  wages  expended  by  the  decedent 
upon  himself.    Ala.  Min.  R.  R.  Co,  v.  Jones^  519. 
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3.  Action  by  administrator    of  employS   for  injuries  causing  death ; 

measure  of  damage ;  charge  to  the  jury. — In  an  action  against  a 
railroad  company  by  the  administrator  of  a  deceased  employ^, 
to  recover  damages  for  the  alleged  negligent  killing  of  plaintiff's 
intestate,  a  charge  which  instructs  the  jury  that  the  measure  of 
damages,  in  the  event  of  recovery  by  the  plaintiff,  is  **an 
amount  equal  to  the  present  cash  value  of"  the  decedent's  life, 
**to  his  family  dependent  upon  him  during  his  expectancy  of 
life,''  is  withm  the  rule  as  to  the  measure  of  damages  in  such 
case,  and  is  properly  given.    lb.  619. 

4.  Same ;  same. — In  sucn  a  case  a  charge  which  instructs  the  jury 

that  if  they  believe  from  the  evidence  the  plaintiff  is  entitled 
to  recover,  he  is  entitled  to  recover  an  amount  equal  to  the  de- 
cedent's "pecuniary  worth  to  his  family  who  were  dependent 
upon  him  from  the  time  of  his  death  to  this  time,  added  to  the 

S resent  cash  value  of  his  pecuniai*y  worth  to  his  said  family 
uringthe  balance  of  his  expectancy  of  life,"  is  pi-operly  given. 
lb.  519. 

Measure  of  Damages. 

5.  Measure  of  damages ;  wh^.n  damages  not  excessive. — In  an  action 

against  a  railroad  company  to  recover  damages  for  personal  in- 
juries, when  it  is  shown  that  the  plaintiff  was  permanently  in- 
jured in  his  head,  back,  spine  and  right  leg  and  hip,  was  unable 
to  work  for  along  time  after  the  injuries  and  was  made  less 
able  to  eai-n  a  livelihood,  and  was  caused  great  pain  and  suffer- 
ing in  mind  and  body,  a  vei-dict  assessing  his  damages  at  $2,000, 
can  not  be  said  to  be  excessive.  K.C.y  M.  &  B.  R.  R.  Co.  v. 
Lackey  f  152. 

6.  Contract :  measure  of  damages  in  action  for  breach. — ^In  an  action 

for  the  breach  of  a  contract,  wherein  the  defendant  agrees  to 
deliver  logs  along  plaintiff's  tram- way,  and  pay  a  fixed  sum  for 
hauling  them  to  a  certain  place,  the  measure  of  damages  for 
failure  to  deliver  as  stipulated  is  the  excess  of  the  contract  price 
for  hauling  over  the  actual  cost  thereof.     Griffin  v.  Ogletree,  343. 

7.  Trover ;  measure  of  recovery;  plea  to  the  jurisdiction  of  the  court. 

In  an  action  of  trover,  the  measure  of  recovei-y  is  the  value  of 
the  property  at  the  time  of  its  convei*sion ,  or  at  any  time  subse- 
quent thereto  with  interest ;  and  in  such  action,  a  plea  aver- 
ring that  the  value  of  the  property  alleged  to  have  been  con- 
verted was,  at  the  time  of  the  institution  of  the  suit,  less  than 
the  minimum  amount  of  which  the  court  had  jurisdiction,  is 
insufficient  to  challenge  the  jurisdiction  of  the  court.  Sharpe 
&  Son  V.  Burney^  361. 

8.  Measure  of  damages. — ^In  an  action   to  recover  for  the  death  of 

plaintiff's  intestate,  alleged  to  have  been  caused  by  the  wrong- 
ful act  of  the  defendant,  the  amount  that  the  intestate  was  ex- 
pending for  the  education  and  maintenance  of  his  young 
brother,  and  the  money  he  was  saving  and  investing  in  land 
from  month  to  month ,  should  be  considei-ed  by  the  jury  in  de- 
termining the  damages  sustained  by  the  intestate's  next  of  kin, 
and  should  not  be  deducted  from  the  gross  eai-nings  of  the  in- 
testate.    Louisville  d'  Nashville  R.  R,  Co.  v.  Morgan^  AdmW.j  449. 

9.  Action  against  railroad  company  for  the  negligent  killing  of  employS; 

sufficiency  of  evidence  for  admeasurement  of  damages ;  charge  to 
the  jury.— In  an  action  against  a  railroad  company,  by  the  ad- 
ministrator of  a  deceased  employ^  to  recover  damages  for  the 
alleged  negligent  killing  of  his  intestate,  whei*e  there  is  before 
the  jury  evidence  as  to  the  intestate's  age,  habits,  working  and 
earning  capacity,  and  the  disposition  of  his  earnings,  this  evi- 
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dence,  together  with  the  juroi-s'  common  knowledge  as  to  his 
life's  expectancy,  is  sufficient  data  for  the  admeasurement  of 
damages,  if  the  jury  should  find  that  he  came  to  his  death  by 
reason  of  actionable  negligence  on  the  part  of  the  defendant ; 
and  a  charge  in  such  case,  instructing  the  jury  that  under  the 
evidence  they  could  not  find  more  than  nominal  damages  for 
the  plaintiff,  is  properly  refused.  lb.  449. 
10.  Damaaes ;  physical  suffering . — When  plaintiff,  in  an  action  for  per- 
sonal injuries,  proves  a  right  of  recovery,  the  fact  that  the  dam- 
ages on  account  of  physical  pain  can  not  be  definitely  measured 
by  a  money  8tandai*d  is  no  ground  for  denying  pecuniary  com- 
pensation.   A.  G,  IS.  R.  R.  Co.  V.  BurgesSy  587. 

DEBT,  AND  DEBTOR  AND  CREDITOK. 

1.  Dissolution  of  partnership ;  rights  of  creditors, — Upon  the  dissolu- 

tion of  n  partnership  by  one  of  the  membera  retiring  therefrom, 
an  agreement  between  the  partners  that  those  continuing  the 
business  shall  discharge  the  debts  of  the  firm,  does  not  release 
the  retiring  member  from  liability  as  principal  debtor  to  the 
creditors  of  the  partnei*ship.  First  Nat.  Bank  of  Anniston  v. 
Cheney,  536. 

2.  Same;  when  retiring  partner  released. ^In  order  for  the  retiring 
•     partner  to  be  released  from  liability,  the  creditor  must  consent 

to  the  arrangement  and  agree  to  look  solely  to  the  other  mem- 
ber or  members  of  the  firm  for  the  payment  of  his  debt.  lb.  536. 

3.  Release  of  retiring  partner ;  money  deposited  with  creditor. — Where, 

upon  the  dissolution  of  a  partnership  by  the  retirement  of  one 
of  its  members,  the  business  is  continued  by  the  other  membera 
of  the  firm  under  an  agreement  on  their  part  to  discharge  the 
debts  of  the  old  partnership,  the  fact  that  the  creditor  of  the 
old  firm  has  on  deposit  funds  belonging  to  the  new  firm  at  the 
date  of  the  maturity  of  his  debt,  and  does  not  apply  them  to 
the  satisfaction  of  said  debt,  constitutes  no  release  of  the  retir- 
ing member.     lb.  636. 

4.  Corporation ;  right  of  judament  creditor  to  maintain  bill  to  reach 

equitable  assets. — A  single  judgment  creditor  of  an  insolvent  cor- 
poration with  a  return  of  execution  **no  property  found,*'  can 
maintain  bill  in  equity  to  subject  the  unpaid  .  subscriptions  to 
the  capital  stock  in  a  corporation  or  other  equitable  assets  of  a 
corporation  to  the  payment  of  its  debts.  Hall  <t*  Farley  v.  Hen- 
derson, 601. 
6.  Corporation ;  right  of  judgment  creditor  to  maintain  bill  to  reach 
equitable  assets  ;  multifariousness.— Where  a  bill  filed  by  a  judg- 
ment creditor  of  an  insolvent  corporation  with  a  return  of  exe- 
cution "no  property  found,"  to  subject  equitable  assets  of  the 
corporation  to  the  payment  of  his  debts,  alleges  in  one  aspect 
that  the  defendant  is  a  stockholder  owing  unpaid  subscriptions 
to  the  capital  stock,  which,  by  fraudulent  arrangements  with 
the  officers  of  the  corporation  appeared  to  be  paid,  and  averring 
in  another  aspect  that  by  fraudulent  collusion  with  the  same 
officers  of  the  corporation  the  defendant  has  obtained  possession 
of  property  belonging  to  the  corporation,  knowing  that  no  con- 
sideration has  been  paid  therefor,  and  in  the  prayer  for  relief 
as  to  the  first  aspect  of  the  bill  it  was  asked  that  the  unpaid 
subscriptions  be  subjected  to  the  payment  of  its  debts,  and  as 
to  the  other  aspect,  asking  in  the  alternative,  if  the  subscrip- 
tion has  been  paid,  that  the  defendant  be  made  to  pay  out  of 
such  assets  an  amount  equal  to  the  complainant's  debts,  such 
bill  is  not  multifarious,  inconsistent  or  repugnant,  since  each 
aspect  of  the  case  entitles  the  complainant  to  substantially  the 
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same  relief,  in  that  a  money  decree  would  be  rendered  in  either, 
and  the  fraud  averred  is  the  same  in  either  alternative,  so  far 
as  defenses  to  it  are  concerned.    Ih.  601. 

DECEDENTS'  ESTATES. 

1.  Sale  of  intestate's  land ;  purchaser  from  widow  and  heirs  a  party 

interested  J  and  can  contest  application  for  sale ;  when  bill  for  in- 
junction without  equity. — The  purchaser  of  land  from  a  widow 
and  heirs  at  law  of  an  intestate  is  a  party  intei*ested  in  the  es- 
tate within  the  meaning  of  the  statute  (Code  of  1886,  ^  2106), 
allowing  any  party  interested  in  the  estate  to  contest  in  the 
probate  court  an  application  made  therein  for  the  sale  of  land 
to  pay  debts  of  the  estate ;  and  being  able  to  obtain  the  adequate 
relief  in  the  probate  court  by  a  contest  of  the  application  for 
the  sale,  such  person  must  pui'sue  that  remedy  and  can  not 
maintain  a  bill  in  equity  to  enjoin  the  proposed  sale.  (Banks  v. 
Speers,  103  Ala.  447,  in  so  far  as  it  holds  to  the  contrary  of  this 
proposition,  overruled.)    Speers  v.  Banks ^  323. 

2.  Same;  deHciency  of  assets  of  the  estate  to  pay  debts  caused  by  a  devas- 

tavit will  not  justify  a  sale  of  the  land. — ^In  oi-der  to  justify  the 
order  of  sale  of  the  lands  of  a  decedent's  estate  for  the  payment 
of  debts,  a  deficiencv  in  fact  of  the  assets  of  the  estate  is  neces- 
sary ;  but  if  such  deficiency  has  been  brought  about  by  mal-ad- 
ministration,  or  by  devastavit  committed  by  the  personal  rep- 
resentative, a  case  is  not  made  out  justifying  an  order  of  sale. 
lb.  323. 

3.  S'lle  of  decedent's  lands;  purchase  by  administrator ;  notice  to  heirs. 

Where  an  administrator  becomes  a  purchaser  of  his  intestate's 
lands  sold  under  an  order  of  sale  granted  by  the  probate  court 
on  his  petition,  the  heirs  are  entitled  to  notice  of  the  proceed- 
ings after  the  sale ;  and  if  this  notice  is  not  shown  to  have  been 
given,  a  deed  executed  under  the  proceedings  is  void  and  will 
be  so  held  under  collateral  attack.    Allison  v.  Allison^  393. 

4.  Sam^;  same ;  action  of  ejectment  by  decedent's    hHrs. — Where  an 

action  of  ejectment  is  brought  by  an  heir  at  law  to  recover  pos- 
session of  lands  which  belonged  to  his  ancestor,  who  died  intes- 
tate, against  the  intestate's  administrator,  who  became  the  pur- 
chaser of  the  lands  sued  for  at  a  sale  under  an  order  of  court 
granted  upon  his  petition,  and  the  defendant's  right  of  posses- 
sion to  the  lands  in  controversy  is  founded  upon  a  deed  execute 
to  him  under  said  probate  proceedings,  but  it  is  shown  that  no 
notice  was  given  to  the  heirs  of  the  proceedings  after  the  sale 
and  purchase  by  the  administrator,  there  is  presented  no  defense 
to  the  action— such  deed  being  void— and  the  plaintiff  is  entitled 
to  the  general  affirmative  charge  at  his  request.     lb.  393. 

DEDICATION. 

1.  Dedication  of  street ;    State  has  control  of  its  use ;  rights  of  dedi- 

cator or  grantor. — When  a  part  of  a  freehold  becomes  a  public 
highway  or  public  street  in  a  city,  either  by  dedication  or  con- 
veyance by  the  owner,  the  State,  in  its  sovereignty  over  high- 
ways and  public  places,  has  full  police  power  to  regulate  the 
the  actions  of  all  persons  in  the  use  of  such  street  or  high- 
way, not  inconsistent  with  its  use  as  a  street  or  highway ; 
and  after  such  dedication  or  grant,  the  dedicator  or  grantor,  as 
owner  of  the  freehold,  has  no  greater  right  or  interest  in  the 
use  of  such  street  or  highway,  as  such,  and  in  the  manner  of  its 
use,  than  any  other  person  of  the  public.  City  Council  of  Mont- 
gomery  v.  Parker^   118. 

2.  Same;  same ;  delegation  of  power  to  municipality, — ^The  State  may. 
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by  act  of  the  legislature,  confer  upon  or  delegate  to  a  munici- 
pality the  power  of  control  and  supervision  over  the  streets 
within  its  limits ;  and  oi*dinances  passed  by  a  city  council  in  the 
exercise  of  such  power,  which  are  within  the  authority  con- 
ferred and  not  unreasonable,  are  enforceable,  rendering  those 
persons  violating  them  subject  to  the  punishment  provided 
therefor.    76.  118. 

DEEDS. 

1.  Validity  of  tax  deed ;  insufficient  description. — ^A  tax  deed  which 

excepts  from  the  land  described  "30  acres  sold  to  one  person 
and  30  acres  to  another,"  when  the  excepted  portions  are 
neither  identified  by  the  deed,  nor  evidence  offered  to  show 
what  particular  acres  were  excepted,  is  not  operative  as  a  con- 
veyance.    Zundel  v.  Bald  winy  328. 

2.  Vendor  a7id  purchaser ;  vendee^ s  right  to  maintain  ejectment,  though 

fie  enters  into  possession  under  an  inoperatire  deed. — Where  a 
grantee  in  a  deed,  which  is  inoperative  as  a  conveyance,  takes 
possession  under  said  deed,  he  can  maintain  ejectment,  and  is 
entitled  to  recover  upon  the  strength  of  that  possession,  against 
any  one  subsequently  coming  into  possession  and  showing  no 
superior  right  to  retain  it.    Branch  v.  Smithy  463. 

3.  Deed;    admissibility  of  secondary  evidence  thereof. — A  copy   of   a 

deed  is  inadmissible  in  evidence  where  no  effort  is  made  to 
produce  the  original,  and  there  is  no  proof  of  its  loss  or  destruc- 
tion.    /6.  463. 

4.  Same ;  evidence  of  title  in  ejectmenty  when  not  attested  or  acknowl- 

edged.— A  deed  which  is  executed  and  delivei*ed  without  being 
acknowledged  or  attested,  is  inoperative  only  as  an  agreement 
to  convey,  and  is  not  evidence  of  the  conveyance  of  title  in  an 
action  of  ejectment.     lb.  463. 

5.  Deed  as  mortgage  ;  ivhen  deed  declared  mortgage  rather  than  part  of  a 

conditional  sale. — A  deed  absolute  on  its  face,  executed  together 
with  an  agreement  in  writing  on  the  part  of  the  grantee,  which, 
after  reciting  the  execution  of  the  deed  for  money  paid  to  the 
sheriff,  stipulates  that  '*the  same  [is]  to  be  restored"  to  the 
grantor,  if  she  pays  **the  money  with  interest  within  three 
years,"  will  be  held  a  mortgage  rather  than  a  part  of  a  condi- 
tional sale,  when  the  testimony  for  the  grantor  goes  to  show 
that  there  was  a  continuing  debt  and  that  the  deed  was  given 
merely  to  secure  its  payment,  and  the  testimony  of  one  of  the 
grantee's  witnesses  tends  to  show  that  the  sole  purpose  of  the 
transaction  was  to  secure  repayment  of  the  money  advanced  by 
the  grantee,  and  that  it  took  the  form  it  did  solely  to  save  the 
expense  of  foreclosing  a  mortgage.     Kramer  v.  Brown,  612. 

DESCRIPTION  OF  PROPERTY. 

1.  Validity  of  ta^:  deed ;  instifficieyit  description. — A  tax   deed   which 

excepts  from  the  land  described  '*30  acres  sold  to  one  person 
and  30  acres  to  another,"  when  the  excepted  portions  are 
neither  identified  by  the  deed,  nor  evidence  offered  to  show 
what  particular  acres  were  excepted,  is  not  operative  as  a  con- 
veyance.    Zundel  r.  BaldwiUy  328. 

2.  Bill  to  correct  misdescription  of  laud  in  a  deed;  laches. — A  bill  filed 

by  a  purchaser,  to  have  corrected  a  misdescription  of  land  in  a 
deed  from  defendant's  ancestor,  who  was  also  complainant's 
vendor,  so  as  to  exclude  from  it  the  land  afterwaixls  conveyed 
to  complainant,  is  not  demurrable  on  the  ground  of  laches, 
though  such  bill  was  not  filed  until  sixteen  years  after  the  exe- 
cution of  the  deed  sought  to  be  corrected  and  after  the  death  of 
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the  grantor  and  gi'antee  therein,  where  the  averments  of  the 
bill  show  that  the  common  grantor  remained  in  possession  of 
the  land .  sought  to  be  excluded  from  the  deed  to  defendant's 
ancestor,  until  he  conveyed  it  by  his  deed  to  complainant,  and 
that  thereafter  the  complainant  was  in  possession  until  defend- 
ants recovered  it  of  him  in  an  action  of  ejectment,  and  that 
the  bill  was  filed  immediately  after  the  termination  of  the 
ejectment  suit.    Harris  v.  Ivey^  363. 

3.  Ejectment ;  insufficiency  of  complaint ;  description  of  property. — In 

a  statutoi*y  action  of  ejectment,  where  by  the  averments  of  the 
complaint  **the  plain tiflF  sues  to  recover  possession  of  the  fol- 
lowing tract  of  land:  reserving  and  excepting  the  lands  and 
mineral  rights  and  rights  of  way  heretofore  sold  to  Sloss  Fur- 
nace Company  *  *  »,  and  also  the  right  of  way  to"  another 
company,  **and  also  excepting  all  mineral  and  mining  privi- 
leges heretofore  sold  to  St.  Clair  Mineral  and  Mining  Company 
in  the  following  described  lands,'*  and  there  then  follows  an  at- 
tempted description  of  land  by  giving  the  parts  of  the  section, 
the  number  of  the  section,  township  and  range,  the  range  being 
"east,"  without  naminjj  the  State  or  county  or  counties  within 
which  the  lands  were  situate,  and  without  designating  whether 
the  land  is  **east"  of  the  St.  Stephens  or  Iluntsville  meridian, 
"and  also  excepting  the  lands  heretofore  sold"  to  certain  par- 
ties, not  designating  the  extent  of  the  exception  of  the  lands 
sold  to  such  parties,  further  than  that  they  were  in  "township 
14,  range  2,  east," — such  complaint  is  insufficient  in  the  identi- 
fication of  the  lands  sued  for,  and  is  incapable  of  supporting  a 
judgment.     Goodwin  v.  Forman,  489. 

DETINUE. 

1.  Husband  and  wife ;  exchange  of  wife^s  property  ;  action  of  detinue, 

A  parol  exchange  by  the  husband  and  wife  of  chattels  belong- 
ing to  her,  which  is  made  prior  to  the  act  approved  February 
28,  1887,  (Code  of  1886,  §  2348),  making  such  exchange  valid, 
vested  the  title  to  the  chattels  exchanged  in  the  husband,  and 
the  wife  can  not  recover  them  in  an  action  of  detinue  from  one 
who  purchased  them  at  the  execution  sale  under  a  judgment 
against  her  husband.     Cox  v.  Boyett,  687. 

2.  Same ;  same  same. — Where  certain  chattels  belonj^ing  to  the  hus- 

band, along  with  certain  other  chattels  belonging  to  the  wife, 
are  exchanged  for  other  pei*sonal  property,  the  wife  can 
not  maintain  an  action  of  detinue  to  i-ecover  the  personal 
property  exchanged  for,  upon  the  ground  that  they  wei-e  ten- 
ants in  common  of  an  undivided  interest  in  the  property,  with- 
out proof  as  to  the  extent  of  her  interest  therein.    lb.  687. 

4.  Action  of  detinue  \  judgment  \  charge  to  the  jury. — The  plaintiff  in  an 

action  of  detinue  who  did  not  give  bond  and  take  possession  of 
the  property  cannot  complain  on  appeal  of  the  refusal  of  the 
trial  court  to  instruct  the  jury,  that  if  they  found  for  the  de- 
fendant they  must  assess  the  value  of  each  item  of  property 
involved  in  the  suit ;  and  especially  is  this  true,  whei'e  no  judg- 
ment is  rendei*sd  against  plaintiff  either  for  the  property  or  its 
alternative  value.    lb.  687. 

DISCONTINUANCE. 

1.  Summary  proceeding ;  no  discontinuance  by  reason  of  not  being  heard 
until  the  term  after  institution. — A  proceeding  for  a  summary 
judgment  against  a  sheriff  and  his  bondsmen,  instituted  on  mo- 
tion and  notice  as  required  by  the  statute  (Code  of  1886,  § 
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3101),  is  not  discontinued  by  reason  of  the  fact  that  the  motion 
was  not  heard  until  the  term  of  the  court  succeeding  the  one 
during  or  before  which  the  notice  w^as  given.  Chandler  v. 
Reid,  390. 

DISCOUNT. 

1.  Discount;  definition  thereof. — The  term  discount,  as  used  in  com- 

mercial transactions,  signiiies  the  interest  allowed  in  advancing 
upon  bills  of  exchange  and  negotiable  securities ;  and  to  dis- 
count a  bill  is  to  buy  it  before  maturity  for  a  less  sum  than  that 
which  upon  its  face  is  payable.    Anderson  v.  Timberlake,  377. 

2.  Same;  misleading  charges  in  reference  thereto. — In  an  action  where 

one  of  the  issues  was  as  to  the  payment  of  an  account  by  the 
plaintiff's  acceptance  as  to  drafts,  a  charge  which  instructs  the 
jury  that  **where  a  creditor  takes  on  an  account  of  his  debtor, 
drafts  of  a  thii*d  pei*son  at  a  discount,  without  indorsement,  the 
drafts  operate  as  payment  on  the  account  to  the  amount  of  the 
drafts  less  the  discount/'  is  calculated  to  mislead  the  jury, 
where  there  was  testimony  tending  to  show  that  there  was  an 
agreement  between  the  parties  that  the  drafts  were  taken  only 
as  conditional  payment ;  such  charge  diverting  the  attention  of 
the  jury  from  the  consideration  of  such  testimony.    Ih.  ^11. 

DOMESTIC  ANIMAI.S. 

1.  Action  on  the  case ;  injury  caused  by  vicious  horse;  sufficiency  of 
complaint. — In  an  action  on  the  case,  a  count  of  the  complaint 
which  alleges  that  the  defendant  owned  or  kept  a  horae  which 
was  vicious  and  accustomed  to  do  mischief,  and  having  notice 
of  said  horse's  mischievous  disposition  failed  to  secure  or  keep 
him,  and  the  said  horse  escaped  and  worried  and  chased  a 
colt  belonging  to  plaintiff,  thereby  causing  plaintiff's  mare,  the 
mother  of  said  colt,  to  run  away,  to  the  damage  of  the  plaintiff 
states  a  substantial  cause  of  action,  and  is  not  subject  to  de- 
murrer upon  the  grounds  that  the  damages  claims  were  not 
the  natural  and  proximate  result  of  the  alleged  wrong.  Kitchens 
V.  Elliott,  290. 

2«  Same ;  same ;  sufficiency  of  proof. — The  allegation  in  such  com- 
plaint that  the  defendant  had  knowledge  of  the  alleged  vicious 
and  mischievous  disposition  of  the  horse  is  essential  to  the 
plaintiff's  recovery  ;  and  in  the  absence  of  any  evidence  tending 
to  prove  such  allegation,  there  can  be  no  recovery  on  said 
count,  and  the  defendant  is  entitled  to  the  general' affirmative 
charge  thereunder.    Ih.  290. 

3.  Same;   violation  of  city  ordinance;  special  damages;  sufficiency  of 

complaint.- In  an  action  on  the  case,  where  a  complaint  alleges 
that  the  defendant,  who  owned  a  horse  accustomed  to  do  mis- 
chief, wrongfully  permitted  him  to  run  at  large  in  the  streets 
of  a  city,  in  violation  of  the  city  oitiinance,  and  that  while  said 
horee  was  running  at  large,  he  chased  a  colt  belonging  to  plain- 
tiff, thereby  causing  the  colt's  mother,  owned  by  plaintiff,  to  run 
awav  with  a  wagon  hitched  to  her,  breaking  the  wagon  and  injur- 
ing heraelf,  and  that  thereby  the  plaintiff  lost  the  use  of  his  said 
mare  for  thirty  days,  was  compelled  to  buy  medicine  for  her, 
and  that  she  was  greatly  depreciated  in  value  by  said  in- 
juries, to  plaintiff's  damage,  <&c.,  the  allegations  of  such  com- 
plaint show  that  the  plaintiff  was  specially  injured,  and  that  the 
damages  claimed  were  the  natural  and  proximate  result  of  the 
breach  of  the  city  oi'dinance  by  the  defendant,  which  was  not 
shared  in  by  the  public  at  large,  and  the  complaint  is,  there- 
fore, sufficient,  ana  not  subject  to  demurrer  upon  the  ground 
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that  the  damages  claimed  were  too  remote  and  not  the  proxi- 
mate result  of  the  defendant's  alleged  wi'ong.    lb.  290. 

4.  Same;  same;  mfficiency  of  plea. — A   plea  to  such  a  complaint, 

that  this  oi'dinance,  which  the  defendant  was  alleged  to  have 
violated,  was  not  being  enforced  at  the  time  the  alleged  wrong 
was  committed,  presents  no  defense  and  is  bad.    /6.  290. 

5.  Constitutional  law  ;  act  to  establish  stock  latv  district. — The  act  ap- 

proved February  18,  1895,  authorizing  the  probate  court  of  Cal- 
houn county  to  establish  a  stock  law  district  in  said  county  and 
to  regulate  such  district,  (Acts,  1894-96,  p.  1066),  is  constitu- 
tional and  not  open  to  the  objection  that  it  is  violative  of  article 

IV,  ^  2,  and  of  article  I,   ^2  of  the  constitution.    Edmondson 

V.  Ledbetter,  477. 

6.  Proceedings  to  establish  stock  law  district;  when  petition   admissible 

iw  <??' J cffnc^.  — In  a  proceeding  to  establish  a  stock  law  district, 
where  the  petition  asking  for  the  establishment  of  such  district 
is  shown  by  competent  evidence  to  have  been  signed  by  the  per- 
sons whose  names  were  attached  thereto,  and  that  each  of  such 
persons  were  land  owners  within  the  district  proposed  to  be 
established,  the  petition  itself  is  admissible  in  evidence,  as  going 
to  show  that  its  signers  were  in  favor  of  the  proposed  district. 
lb.  477. 

DOWER. 

1.  Bill  to  recover  dower;  when  parties  owning  separate  tracts   of  land 

can  be  joined  as  defendants. — Where  lands  were  sold  as  one  tract 
under  an  execution  against  the  husband  in  his  lifetime,  on  a  bill 
filed  by  the  widow  to  recover  dower  in  said  lands,  persons  own- 
ing different  parts  thereof  in  severalty  may  be  properly  joined 
as  parties  defendant.     Sanders  v.  Wallace,  259. 

2.  Same  ;  need  not  negative  facts  constituting  a  bar. — A  bill   filed  by  a 

widow  to  recover  dower  need  not  aftirmatively  show  that  the 
husband  died  intestate,  or  that  he  died  testate  but  made  no  pro- 
vision in  his  will  for  the  benefit  of  complainant ;  such  facts 
being  matter  of  defense  to  be  set  up  by  plea  or  answer,  and  it 
not  being  necessary  for  the  complainant  in  such  bill  to  negative 
the  idea  that  she  had  accepted  a  testamentary  provision  in  lieu 
of  her  dower.    lb.  259. 

DRAFTS. 
See  Bills  of  ExcnANOE  and  Bank  Oiieoks. 

EASEMENTS. 

1.  Statute  giving  railroad  company  power  to  condemn  right  of  way.;  ex- 
tenxion  of  Code  provisions  by  reference  to  title  only  ;  constitutional 
/a?t'.— The  act  approved  December  10,  1886,  (Acts,  1886-87,  p. 
122),  providing  that  street  railroad  companies  may  condemn 
rights  of  way  and  take  possession  thereof  on  paying  a  just  com- 
pensation, *'in  the  same  manner  as  now  provided  by  law  for 
taking  private  property  for  railroad  and  other  public  uses  in 
article  II,  chapter  17,  title  2,  part  3  of  the  Code,"  does  not 
violate  article  IV,  section  2,  of  the  constitution,  which  oi-dains 
that  •*no  law  shall  be  revived,  amended',  or  the  provisions 
thereof  extended  or  conferred  by  reference  to  its  title  only ;  but 
so  much  thereof  as  is  revived,  amended,  extended  or  conferred 
shall  be  re-enacted  and  published  at  length;*'  the  extension  or 
conferring  of  said  Code  provisions  by  the  statute  not  coming 
within  the  meaning  of  the  constitutional  provision,  which  ap- 
plies only  to  amendments,  which,  without  the  presence  of  the 
original  act,  are  unintelligible.  Birmingham  Un,  R,  Co.  v, 
Elyton  X.  Co.,  70. 
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1.  Possession  of  mortgctgee  and  liability  for  rents ;  when  not  shovm  to 

hold  under  color  of  title. — Mortgagees  who,  without  a  foreclosure, 
take  possession  of  the  mortgaged  property  t)efore  the  law  day 
of  the  mortgage,  and  appropriate  the  rents  and  profits,  ai*e  not 
**pei"8on8  holding  possession  under  color  of  title  in  good  faith," 
within  the  meaning  of  section  2706  of  the  Code  of  1886,  and  are 
not,  therefore,  exempt  from  liability  for  damages  or  rents, 
under  the  statutes,  for  more  than  one  year  before  the  com- 
mencement of  the  suit.     Keith  v.  McLaughlin^  60. 

2.  Ejectment ;    pleading ;  wife's   mortgage    to    secure  husband^ s    debt 

void ;  case  at  bar. — In  a  statutory  action  of  ejectment,  where  the 
defendant,  a  married  woman,  pleaded  *'not  guilty"  and  two 
special  pleas  in  which  she  set  up  in  defense  of  the  action  that 
the  land  sued  for,  which  was  contained  in  the  mortgage  under 
which  plaintiff  claimcnl  title,  was  her  separate  estate,  and  that 
the  debt  to  secure  the  payment  of  which  the  mortgage  was  ex- 
ecuted was  the  debt  of  the  husband  for  which  she  became  the 
.  surety,  and  upon  these  special  pleas  the  plaintiff  took  issue, 
upon  the  proof  of  the  facts  constituting  the  defense  set  up  in 
said  pleas,  the  defendant  was  entitled  to  the  general  affirma- 
tive charge  in  her  favor ;  and  this  is  true,  even  though  under 
the  statute  (Code  of  1886,  §  2698),  the  only  proper  plea  in  such 
action,  and  the  only  one  upon  which  plaintiff  could  be  requii-ed 
to  take  issue,  was  •*not  guilty,'*  under  which  the  fact  provable 


under  the  special  pleas  could  not  have  been  proved  to  defeat 
plaintiff's  recovery.     Richardson  v.  Stephens^  238. 

3.  Sale  of  decedent's   land;  action  of  ejectment  by   decedent's   heirs. 

Where  an  action  of  ejectment  is  brought  by  an  heir  at  law  to 
recover  possession  of  lands  which  belonged  to  his  ancestor,  who 
dies  intestate,  against  the  intestate's  administrator,  who  be- 
came the  purchaser  of  the  lands  sued  for  at  a  sale  under  an 
oi-der  of  court  granted  upon  his  petition,  and  the  defendant's 
right  of  possession  to  the  lands  in  controverey  is  founded  upon 
a  deed  executed  to  him  under  said  probate  pi«oceedings,  but  it 
is  shown  that  no  notice  was  given  to  the  heirs  of  the  pi-oceed- 
ings  after  the  sale  and  purchase  by  the  administrator,  there  is 
presented  no  defense  to  the  action — such  deed  being  void — and 
the  plaintiff  is  entitled  to  the  general  affirmative  charge  at  his 
request.     Allison  v.  Allison^  393. 

4.  Vendor  and  purchaser;  vendee's  right   to  maintain  ejectment^  though 

he  enters  into  possession  under  an  inoperative  deed. — Where  a 
grantee  in  a  deed,  which  is  inoperative  as  a  conveyance,  takes 
possession  under  said  deed,  he  can  maintain  ejectment,  and  is 
entitled  to  recover  upon  the  strength  of  that  possession,  against 
any  one  subsequently  coming  into  possession  and  showing  no 
superior  right  to  retain  it.     Branch  r.  Smith,  463. 

6.  Ejectment ;  when  no  superior  right  of  possession  shown  in  defend- 
ant; plaintiff's  right  of  recovery ;  case  at  bar. — In  an  action  of 
ejectment  by  a  grantee,  who  took  possession  underadeed  which 
was  inoperative  as  a  conveyance,  against  one  who  subsequently 
went  into  possession  under  a  deed  from  the  same  grantor,  which 
was  neither  attested  nor  acknowledged,  and  a  copy  of  which 
was  admitted  in  evidence  only  for  the  purpose  of  showing  color 
of  title  and  not  as  evidence  of  title,  there  is  not  shown  a  superior 
right  in  defendant  to  i*etain  possession,  and  the  plaintiff  is  en- 
titled to  recover.     /?>.  463. 

6.  Same ;  no  evidence  of  title  in  ejectment,  when  not  attested  or  acknowl- 
edaed. — A  deed  which  is  executed  and  delivered  without  being 
acknowledged  or  attested,  is  inoperative  only  as  an  agreement 
to  convey,  and  is  not  evidence  of  the  conveyance  of  title  in  an 
action  of  ejectment.    lb.  463. 


Digitized  by  VjOOQ IC 


752  INDEX. 

EJECTMENT-  Continued. 

7.  Ejectment ;  insufficiency  of  complaint ;  description  of  property. — ^In  a 
statutory  action  of  ejectment,  where  by  the  averments  of  the 
complaint  **the  plaintifif  sues  to  recover  possession  of  the  fol- 
lowing tract  of  land:  reserving  and  excepting  the  lands  and 
mineral  rights  and  rights  of  way  heretofore  sold  to  Sloss  Fur- 
nace Company  *  *  *,  and  also  the  right  of  way  to"  another 
company,  "and  also  excepting  all  mineral  and  mining  privileges 
heretofore  sold  to  St.  Clair  Mineral  and  Mining  Company  in  the 
following  described  land/'  and  there  then  follows  an  attempted 
description  of  land  by  giving  the  parts  of  the  section,  the  num- 
ber of  the  section,  township  and  range,  the  range  beinj?  **ea8t," 
without  naming  the  State  or  county  or  counties  within  which 
the  lands  were  situate,  and  without  designating  whether  the 
land  is  "east"'  of  the  St.  Stephens  or  Huntsville  meridian,'* and 
also  excepting  the  lands  heretofore  sold"  to  certain  parties,  not 
designating  the  extent  of  the  exception  of  the  lands  sold  to 
such  parties,  further  than  that  they  were  in  ** township  14, 
range  2,  east," — such  complaint  is  insufficient  in  the  identifica- 
tion of  the  lands  sued  for  and  is  incapable  of  supporting  a  judg- 
ment.    Goodwin  v,  Forman^  489. 

ELECTIONS. 

See  Contest  op  Elections. 

ELECTRIC  LIGHT  COMPANIES. 

1.  Contract  for  lighting  streets  of  city;  construction  thereof;  evidence 
of  breach ;  case  at  bar. — An  electric  light  company  entered  into 
a  contract  with  a  city  whereby  it  agreed  to  furnish  to  the  city 
at  a  fixed  price  100  lights  of  certain  candle  power  each,  to  be 
located  at  such  places  as  designated  by  the  municipal  authori- 
ties, and  guaranteed  and  warranted  that  the  100  electric  lights 
would  **furni8h  good  and  sufficient  light  for  an  equal  territory 
to  that  now  lighted  by  the  gas  company."  It  was  further  stip- 
ulated in  the  contract  that  if  so  directed  by  the  proper  munici- 
pal authorities,  the  company  would  light  the  public  buildings 
with  electricity,  it  being  mutually  agreed  therein  that  the  elec- 
tricity used  for  such  purpose  was  to  be  taken  from  the  supply 
necessary  to  maintain  the  100  lights,  and  that  the  company 
should  be  relieved  from  furnishing  and  maintaining  so  many  of 
the  100  lights  as  the  electricity  used  in  the  public  buildings 
would  be  necessary  to  maintain— eight  lights  in  a  building  be- 
ing the  equivalent  of  one  street  light.  The  company  furnished 
and  maintained  92  street  lights  and  194  lights  for  the  public 
buildmgs,  the  equivalent  of  twenty-four  and  a  half  street  lights, 
of  the  capacity  described  in  the  contract,  of  all  of  which  lights 
the  city  had  the  use  and  benefit.  Held:  that  the  warranty  in 
such  contract  relates  and  is  limited  to  the  lighting  capacity  of 
100  lights  when  used  for  the  external  lighting  of  the  city,  and 
the  reduction  of  the  number  of  lights  below  100,  by  the  exercise 
of  the  right  on  the  part  of  the  city  to  have  the  public  buildings 
lighted,  left  no  room  for  the  operation  of  the  clause  of  war- 
ranty ;  and,  therefore,  in  an  action  by  the  electric  light  com- 
pany against  the  city  to  recover  for  the  use  of  the  number  of 
lights  in  excess  of  one  hundred,  evidence  having  a  tendency  to 
show  that  the  city  was  not  as  well  lighted  by  electricity  as  it 
was  by  gas  is  irrelevant  and  inadmissible.  Brush  Electric  Light 
and  Potrrr  Co.  r.  City  Council  of  Montgomery^  433. 

2.  Same ;  action  to  recover  for  use  of  lights  by  city;  evidence  that  city  was 
not  ax  well  lighted  as  by  gas  inadmissible. — Where  an  electric 
light  company  enters  into  a  contract  with  a  city  to  furnish  it  a 
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designated  number  of  electric  lights  of  a  certain  candle  power 
at  a  fixed  price,  and  guai*antees  and  warrants  that  such  number 
of  electric  lights  will  *7urnish  good  and  sufficient  light  for  an 
equal  territory  to  that  now  lighted  by  the  gas  company,"  and 
there  is  furnished  by  said  company  a  gi*eater  number  of  lights 
than  provided  for  by  the  contract,  which  are  used  and  enjoyed 
by  the  city,  in  an  action  by  said  company  against  the  city  to 
recover  for  the  use  of  the  lights  in  excess  of  the  number  desig- 
nated by  the  contract,  evidence  having  a  tendency  to  show  that 
the  city  was  not  as  well  lighted  by  electricity  as  it  was  by  gas 
is  irrelevant  and  inadmissible ;  since  under  the  clause  of  war- 
ranty, the  inquiry  is  not  whether  the  city  was  as  well  lighted  by 
electricity  as  it  was  by  gas,  but  whether  the  designated  number 
of  electric  lights  furnished  by  the  electric  company  gave  good 
and  sufficient  light  for  an  equal  territory  to  that  which  had 
been  lighted  by  gas.  lb.  483. 
3.  Same ;  same ;  contract  of  electric  light  company. — ^The  fact  that  an 
electric  light  company,  which  had  a  contract  with  a  city  to  fur- 
nish it  a  designated  number  of  lights,  furnishes  a  certain  num- 
ber of  lights  in  excess  of  those  provided  for  in  said  contract  for 
four  years  without  demanding  payment  therefor,  although  paid 
monthly  for  those  furnished  under  the  contract,  is  not  conclusive 
that  the  extra  lights  furnished  by  the  company  were  intended 
to  be  gratuitous.    lb.  433. 

4.  Same ;  when  shown  to  exist ;  discovery  of  mistake ;  notice  of  discon- 

tinuance.— Where  one  party  to  an  express  contract  I'enclers  more 
services  or  furnishes  more  property  than  the  contract  calls  for. 
and  the  other  party  accepts  the  benefit  thereof  under  a  mutual 
mistake  as  to  the  true  interpretation  of  such  contract,  if,  upon 
discovery  of  the  mistake,  a  aemand  is  made  for  compensation 
for  the  extra  services  or  property,  or  notice  given  of  the  dis- 
continuance of  such  excess,  neither  of  which  is  allowed  by  the 
other  party,  who  continues  to  use  and  enjoy  the  benefits  of  such 
extra  services  or  property,  there  arises  from  the  time  of  such 
demand  an  implied  contract  to  pay  reasonable  compensation  for 
the  services.    lb.  433. 

5.  Same ;  sam£ ;  case  at  bar. — ^An  electric  light  company  furnished  to 
a  city  a  number  of  lights  in  excess  of  the  number  stipulated  in 
its  contract  with  said  city  ;  thereafter  it  demanded  payment  for 
the  extra  lights,  and  on  refusal,  requested  the  city  to  designate 
the  lights  to  be  removed  so  as  to  i*educe  the  number  to  that 
provided  for  in  the  contract,  but  the  city  refused  to  permit  the 
removal  of  any  of  the  lights,  but  continued  to  use  them :  Held: 
That  thei*e  was  an  implied  contract  on  the  part  of  the  city  to 
pay  for  the  use  of  the  extra  lights  from  the  time  of  such  de- 
mand,   lb.  433. 

ERROR. 

1.  Rulings  on  pleading;  error  without  injury. — Where  the  defendant 
has  the  benefit  of  the  facts  set  up  as  a  defense  in  a  plea  to  which 
a  demurrer  is  sustained  under  other  pleas  upon  which  issue  was 
joined,  the  sustaining  of  the  demurrer  to  such  plea,  if  error,  is 
error  without  injury.     Woodward  Iron  Co.  v.  Herndon^  191. 

2|  Rulings  upon  evidence ;  error  without  injury. — The  sustaining  of  an 
objection  to  a  question  asked  a  witness,  or  the  exclusion  of  cer- 
tain testimony,  is  not  prejudicial  to  the  party  asking  the  ques- 
tion or  ofifering  the  testimony,  when  the  question  is  subsequent- 
ly answered  by  the  witness  and  the  testimony  offered  is  after- 
wards introduced.    lb.  191. 

3.  Evidence;  when  error  without  injury  to  exclude  particular  words 
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used. — In  an  action  by  an  employ^  against  his  employer  to  re- 
cover damages  for  personal  injuries  caused  by  a  collision  on  de- 
fendant's railroad,  when  the  issue  was  whether  the  engineer  in 
charse  of  defendant's  engine,  which  was  in  the  collision, 
sounded  the  whistle  of  his  engine  at  the  time  and  place  of  the 
accident,  and  two  of  the  witnesses  testify  that  they  heard  the 
whistle  then  and  there,  and  that  one  of  them  called  the  other's 
attention  to  the  blowing  of  the  whistle  at  the  time,  the  particu- 
lar woMs  used  by  such  witness,  in  calling  the  attention  to  the 
sounding  of  the  whistle  are  immaterial,  and  the  exclusion  of 
evidence  as  to  the  particular  words  used,  if  error  at  all,  is  en*or 
without  injury.  Woodward  Iron  Co,  v.  Andrews,  243. 
4.  Evidence ;  when  ruling  not  reversible  error. — The  allowance  of  an 
improper  question  by  the  trial  court  does  not  constitute  a  re- 
veraible  en-or,  where  the  answer  is  shown  to  be  favorable  to  the 
party  objecting.    Ala.  Min.  R.  R.  Co.  v.  Jones,  519, 

See  Appeals. 
ESTATES. 

See  Dbgbdents'  Estates. 
ESTOPPEL. 

1.  Partnership ;  estoppel  to  deny  the  existence  thereof. -^While,  as  a  gen- 

eral rule,  a  person  can  not  be  held  liable  as  a  member  of  a  part- 
nership, when  the  creditor  knew  that  in  fact  there  was  no 
partnei-ship,  still,  if  such  peraon  obtained  ci-edit  by  a  statement 
or  representation  that  he  was  a  partner  of  another,  he  is 
estopped  from  denying  the  existence  of  the  partnership  as  to 
the  particular  transaction  or  fact.  Tillis  <&  0*Neal  v.  McKinna, 
311. 

2.  Claim  of  exemption  ;  estoppel  by  defendant  in  execution  to  interpose 

claim  of  exemption ;  statutory  trial  of  the  right  to  property. 
Where,  after  the  levy  of  an  execution  upnon  property  as  belong- 
ing to  the  defendant  in  execution,  there  is  instituted  by  a  thira 
party  a  statutory  trial  of  the  right  to  the  property  so  levied 
upon,  the  fact  that  the  defendant  in  execution  testified  in  said 
claim  suit  that  the  property  levied  upon  was  not  his,  but  be- 
longed to  the  claimant,  does  not  estop  him,  upon  judgment  be- 
ing rendered  in  the  claim  suit  declaring  the  property  liable  to 
the  satisfaction  of  the  execution,  from  asserting  his  claim  of 
exemption  in  the  property  levied  upon,  at  any  time  prior  to  the 
sale  thereunder.     Boylston  v.  Rankin  d'  Co.,  408. 

3.  Estoppel;  husband  and  wife ;  reudor^s  lien. — The  mere  fact  that  a 

wife,  who  sells  land  belonging  to  her  separate  estate,  allows  a 
note  for  the  purchase  money  to  be  made  payable  in  the  alterna- 
tive to  her  husband  or  herself,  and  permits  her  husband  to  have 
the  custody  thereof,  does  not  estop  her  to  assert  her  title  to  and 
ownership  of  the  note  as  against  her  husband's  creditors,  who 
garnished  and  obtained  judgment  against  the  maker  of  the  note 
as  the  husband's  debtor,  and  who  are  seeking  to  be  subro- 

§ated  to  their  said  debtor's  alleged  vendor's  lien ;  and  neither 
oes  sucli  fact  nor  the  garnishment  proceeding  in  any  way  de- 
stroy or  affect  the  wife's  right  to  have  enforced  her  vendor's  lien 
for  the  unpaid  purchase  money  evidenced  by  said  note.  C^rry 
V.  Jones  ^  5()2. 

4.  EMoppel ;  when  not  shown  by  statement  made  to  officer  levying  exe- 

cution.— A  declaration  or  act  retracted  before  it  is  acted  upon 
does  not  raise  estoppel ;  and  the  fact  that  a  defendant  in  a  cer- 
tain execution  stated  to  the  sheriff  about  to  levy  the  writ  that 
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he  had  no  pi«operty  upon  which  he  could  make  the  levy,  does 
not  estop  such  defendant  from  asserting  his  ownership  to  prop- 
erty which  was  levied  upon  under  an  execution  issued  on  a 
judgpent  against  his  wife,  both  he  and  his  wife  telling  the 
sheriff  at  the  time  of  the  levy  that  the  property  levied  upon  did 
not  belong  to  the  wife  but  to  him ;  and  in  an  action  of  trespass 
by  such  person  against  the  sheriff  for  said  wrongful  levy  under 
the  second  execution,  the  sheriff  can  not  avail  himself  of  the 
former  declaration  made  by  the  plaintiff,  disclaiming  ownei*ship 
of  property,  as  constituting  an  estoppel  in  the  action  of  trespass 
to  the  assertion  of  title  to  the  property  levied  on.  Seals  v.  Car- 
roll, 511. 

5.  EqvitahU  relief  against  judgment ;  estoppel.— 'Where  a  defendant  in 

a  suit  at  law  has  only  a  purely  equitable  defense  which  could 
not  be  made  available  to  him  in  a  court  at  law,  he  is  not 
estopped  from  seeking  equitable  relief  against  such  judgment 
by  the  mere  fact  that  he  did  not  invoke  the  powera  of  equity 
thereto  until  after  the  judgment  at  law  was  rendered.  Stevens 
V.  Hertzler,  563. 

6.  Same ;  same ;  judament  at  law  does  not  constitute  estoppel  against  de- 

fendant.— A  judgment  recovered  upon  a  written  contract  in  a 
suit  at  law  does  not  estop  the  judgment  defendant  to  after- 
wards* say  that  the  contract  had  the  form,  as  written,  only  in 
consequence  of  a  mutual  mistake  of  the  pai'ties,  and  the  agi*ee- 
ment  between  them  was  materially  different  from  that  evi- 
denced by  the  writing,  and  does  not  preclude  him  from  invoking 
equity  to  reform  the  written  contract,  so  that  it  shall  set  forth 
the  terms  upon  which  the  parties  really  agreed,  which  terms 
would  not  authorize  the  judgment  rendered.    Ih.  563. 

7.  Estoppel  by  stockholder  to  question  the  validity  of  trust  deed  of  cor- 

poration.— A  stockholder,  who  owns  all  the  stock  of  a  corpora- 
tion and  consents  to  and  procures  the  issuance  of  bonds  by  said 
corporation,  the  benefit  of  which  he  received  and  which  were 
to  be  and  were  secured  by  trust  deed  upon  the  corporate  assets, 
is  estopped  in  equity  to  question  the  validity  of  such  a  deed,  or 
to  avoid  t\i^  bonds  secured  thereby ;  and  a  purchaser  from  such 
stockholder  is  likewise  estopped.    McCaleh  v.  Goodwin,  615. 

8.  Same;  same;  case  at  bar.— The  Mobile  Street  Railway  Company, 

being  the  owner  of  all  the  capital  stock  of  the  Mobile  <fe  Spring 
Hill  Railroad  Company,  procured,  as  such  stockholder,  the  issu- 
ance of  bonds  secured  by  a  trust  deed  upon  all  the  corporate 
assets  of  the  latter  corporation,  the  proceeds  of  some  of  which, 
at  least,  were  used  in  the  improvement  of  the  latter's  property . 
Subsequently  such  deed  w^as  foreclosed,  Goodwin  <fe  Swift  be- 
coming the  purchasers  at  the  foreclosure  sale.  Previous  to 
such  bond  issue,  the  Mobile  Street  Railway  Company  had  given 
a  trust  deed  to  secure  its  bonds  upon  all  its  assets  including 
the  stock  in  the  Mobile  &  Spring  Hill  Railroad  Company.  The 
latter  trust  deed  was  also  foreclosed,  McCaleb  becoming  the 
purchaser  of  the  stock  in  the  Mobile  &  Spring  Hill  Railroad 
Company  at  the  foreclosure  sale.  Upon  a  bill  hied  by  McCaleb 
to  set  aside  the  foreclosure  of  the  trust  deed  of  the  Mobile  A 
Spring  Hill  Railroad  Company,  and  to  declare  the  same  invalid 
and  to  cancel  the  bonds  issued  by  said  company,  it  is  held  that 
complainant  is  estopped  to  deny  the  validity  of  the  trust  deed, 
and  further,  that  the  fact  that  complainant  purchased  at  the 
foreclosure  sale  did  not  make  him  privy  in  estate  with  the 
bondholders,  so  as  to  give  the  bill  equity,  since  he  did  not 
thereby  succeed  to  the  rights  of  the  bondholder  in  the  debt 
secured,  but  only  acquired  the  property  purchased,  (Bbick«ll, 
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C.  J.,  and  Haralson,  J.,  concurring).  McOlbllan  and  Hbad, 
JJ.,  concurring  in  the  conclusion  as  to  the  want  of  equity  in 
the  bill,  rest  their  decision  upon  the  ground  that  tne  bill  was 
without  equity,  because  the  complainant  did  not  offer  to  do 
equity  by  re-imbursing  the  Mobile  Street  Railway  Company 
the  amount  expended  by  it  upon  the  Mobile  &  Spring  Hill  Kail- 
road  Company  from  the  proceeds  of  its  bonds,  at  least,  to  the 
extent  of  the  enhancement  of  the  value  thereof,  in  which 
conclusion  Brickell,  C.  J.,  and  Haralson,  J.,  also  concur. 
Ih,  615. 

EVIDENCE. 

I.    Admissibility  and  Rblbyanot, 

1.  Evidence  as  to  boundary  line ;   land  owner  competent  witness  as  to 

survey. — When,  in  the  trial  of  a  case,  thei'e  is  an  issue  as  to  the 
true  location  of  the  boundary  line  of  cei-tain  land,  the  owner 
of  the  land  is  a  competent  witness  as  to  the  particulars  of  the 
survey  of  the  land,  he  having  been  present  at  the  survey  and 
testifying  fi-om  his  own  knowledge  of  the  facts.  WJieeler  r. 
State,  22. 

2.  Action  against  railroad  company ;  evidence  as  to  facts  and  circum- 

stauces  of  the  collision  admissible. — In  an  action  against  a  rail- 
road company  to  recover  damages  for  personal  injuries,  which 
were  received  by  the  fireman  on  an  engine  against  which  a 
train  was  backed  by  defendant's  engineer,  to  avoid  a  collision 
with  a  train  on  a  second  intersection  of  the  track  in  front,  a 
witness  shown  to  be  familiar  with  the  place  of  the  collision  and 
the  length  of  the  track  between  the  intersections,  and  to  have 
known  the  number  of  cars  in,  and  the  length  of,  the  defend - 
dant's  train,  is  competent  to  testify  that  there  was  enough  room 
on  the  intervening  track  for  defendant's  train  to  stand  safely 
clearing  the  other  tracks  in  the  front  and  rear,  and  such  evi- 
dence is  relevant  and  material.  K.  C.  M.  &  B,  R.  R.  Co.  r. 
Lackey  y  152. 

3.  Same ;  same. — In  an  action  against  a  railroad  company  to  recover 

damages  for  personal  injuries  resulting  from  a  collision  at  a 
railroad  crossing,  where  it  is  shown  that  the  engine  owned  by 
another  railroad  company,  and  upon  which  the  plaintiff  was 
fireman,  had  gone  to*  the  interaection  of  that  company's  road 
with  the  defendant's  road  for  the  purpose  of  receiving  from  the 
defendant's  road  certain  cars  to  be  transferred,  and  there  was 
testimony  tending  to  show  that  in  the  trasfer  of  cars  from  the 
defendant's  road  to  the  other  road  it  was  not  the  custom  of  the 
engines  of  the  latter  road  to  pull  over  the  crossing  where  the 
accident  occurred  immediately  in  the  rear  of  defendant's  train 
after  it  had  passed  the  crossing,  but  that  the  engines  of  the 
other  road  would  come  in  on  a  "cut-off"  which  formed  an  angle 
just  there,  it  is  competent  to  ask  a  witness,  after  he  had  testi- 
fied to  the  usual  manner  of  making  such  transfers,  if  the  en- 
gine upon  which  the  plaintiff  was  fireman  had  come  in  on  the 
**cut-off,"  would  not  the  defendant's  train  have  struck  it,  if  pro- 
pelled in  the  manner  shown  by  the  evidence  at  the  time  of  the 
accident.     lb.  152. 

4.  Note  for  stock ;  limitation;  evidence  of  earlier  completion  admissible 

in  action  on  such  note. —In  an  action  on  a  note  given  for  sub- 
scription to  stock  in  a  railroad  company,  which  provides  that 
it  shall  be  payable  '* whenever  the  board  of  directors  of  said 
railway  company  shall  decide  that  the  raili*oad  has  been  fin- 
ished" to  a  certain  point,  and  that  if  said  company  ''should  fail 
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to  complete  work  necessary  to  make  the  obligation  binding  by  the 
first  of  October,  1890,"  where  the  defendant  pleads  the  statute 
of  limitations  of  six  years,  and  issue  is  joined  thereon,  evi- 
dence that  the  note  matured  earlier  than  October  1,  1890,  and 
more  than  six  years  before  the  institution  of  the  suit  is  admis- 
sible. Gamer  v.  Hall  &  Farley,  166. 

5.  Same  ;action  on  note  given  therefor ;  admissibility  of  evidence. — In  an 

action  upon  a  note  given  for  subscription  to  stock  in  a  railroad 
companv,  in  which  note  it  w^as  provided  that  the  amount  should 
be  payable  "whenever  the  board  of  directors  of  said  railroad 
company  should  decide  that  the  railroad  has  been  finished  to  a 
point  within  a  half  mile  fi*om  the  center  of"  a  certain  city,  and 
that  publication  of  such  decision  in  one  of  the  daily  papers 
"shall  be  final  and  conclusive  notice"  to  the  maker  of  the  com- 
pletion of  the  road,  where  it  is  shown  that  subsequent  to  the 
execution  of  the  note  the  directoi*s  of  said  railroad  company 
passed  a  i-esolution  declaring  that  said  i*ailroad  "has  been  fin- 
ished to  a  point  within  a  half  mile  of"  the  designated  city,  and 
notice  of  such  decision  was  published  as  stated  in  the  resolu- 
tion, such  resolution  by  the  board  of  directors  and  the  notice 
published  in  the  daily  paper  are  admissible  in  evidence,  and  it 
IS  competent  for  the  plaintiff  to  show  by  parol  evidence,  in 
connection  with  the  published  notice,  as  a  fact,  that  the  rail- 
road was  finished  to  a  point  within  a  half  mile  of  the  center  of 
said  city,  notwitstanding  the  resolution  and  publication  thereof 
stated  that  the  railroad  was  finished  within  a  half  mile  of  said 
city ;  it  being  consistent  with  the  decision  of  the  directors  that 
the  road  was  completed  within  a  half  mile  of  the  center  of  said 
city.    Ih.  166. 

6.  Same ;  same ;  requirement  of  notice  by  publication  does  not  exclude 

other  kinds  of  notice ;  evidence  of  personal  notice  admissible 4— In 
such  a  case,  the  provision  in  the  note  that  publication  of  the 
decision  of  the  lK>ard  of  directoi*s  made  in  a  certain  daily  news- 
paper "shall  be  final  and  conclusive"  notice  to  the  maker  of  the 
note,  does  not  exclude  all  other  kinds  of  notice,  and  thus  re- 
quire publication  in  such  paper  in  order  to  make  notice  to  the 
maker  of  the  note  valid.  The  publication  declai'es  the  fact  of 
such  notice,  but  pei*sonal  notice  to  the  maker  of  the  note  would 
be  equally  effectual ;  and,  therefore,  in  an  action  on  such  note, 
where  the  defendant  pleaded  the  statute  of  limitations,  it  is 
prejudicial  error  to  exclude  evidence  offei*^  by  the  defendant 
that  he  was  notified  both  by  publication  in  another  paper  and 
by  personal  notice  by  the  plaintiff  that  the  road  had  been  fin- 
ished, and  that  plaintiff  demanded  payment  of  him,  more  than 
six  years  before  the  institution  of  the  suit.    lb.  166. 

7.  Action  for   personal  injuries;  irrelevant  evidence. — In  an   action 

against  a  railroad  company  by  an  administrator  of  a  deceased 
employ^  of  defendant,  to  i*ecover  damages  for  the  alleged  negli- 
gence resulting  in  his  intestate's  death,  where  it  is  shown  that 
the  death  of  plaintiff's  intestate  was  caused  by  the  collision  of  a 
train  on  defendant's  road  with  a  hand-car  upon  which  the  de- 
ceased was  riding  in  the  discharge  of  the  duties  of  his  employ- 
ment, and  the  trial  proceeded  on  the  assumption  that  the  train 
had  the  right  of  way  on  the  track  over  the  hand-car  and  no  issue 
was  made  as  to  such  right  of  precedence,  evidence  as  to  the 
rules  and  customs  obtaining  on  other  railroads  as  to  the  right 
of  way  between  trains  and  hand-cars  is  not  pertinent,  and  such 
evidence  is  irrelevant,  immaterial  and  inadmissible.  Woodward 
Iron  Co.  V.  Hemdon,  191. 

8.  Evidence ;  examination  in  rebuttal. — In  the  rebutting  examination 

of  a  witness,  evidence  that  is  not  in  rebuttal  of  any  testimony 
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adduced  on  the  cross-examination  of  the  witness  is  inodmiflBi- 
ble ;  and  questions  calling  for  such  testimony  are  properly  dis- 
allowed. i6.  191. 
9,  Contest  of  a  will ;  evidence  of  suit  brought  against  testcktor  by  parents 
of  one  of  the  contestants  admissible.— in  a  contest  of  the  probate 
of  a  will,  where  the  issue  is  whether  the  testator  was  unduly 
influenced  by  the  proponent,  evidence  that  a  suit  was  brought 
against  the  testator  by  the  parents  of  one  of  the  contestants, 
together  with  declarations  of  the  testator  that  he  was  very  much 
annoyed  thereby » is  admissible  as  tending  to  show  the  feeling  of 
the  testator  towards  such  contestant ;  but  such  evidence  should 
be  limited  in  its  application  to  the  contestant  whose  parents  in- 
stituted the  suit.    Estes  v.  Bridgforthy  221. 

10.  Same ;  acts  of  deceased  son  of  testator  inadmissible. — ^In  a  proceeding 

to  contest  the  probate  of  a  will,  where  the  ground  of  the  con- 
test is  undue  influence  exercised  by  the  pi-oponent,  evidence  of 
the  wrongful  acts  of  one  of  the  children  of  the  testator,  who 
died  before  the  execution  of  the  will,  is  irrelevant  and  inadmis- 
sible,   lb.  221. 

11.  Evidence ;  when  error  without  injury  to  exclude  particular  words 

used. — In  an  action  by  an  employe  against  his  employer  to  re- 
cover damages  for  personal  injuries  caused  by  a  collision  on  de- 
fendant's railroad,  when  the  issue  was  whether  the  engineer  in 
charge  of  defendant's  engine,  which  was  in  the  collision, sound- 
ed the  whistle  of  his  engine  at  the  time  and  place  of  the  acci- 
dent, and  two  of  the  witnesses  testify  that  they  heard  the 
whistle  then  and  there,  and  that  one  of  them  called  the  other's 
attention  to  the  blowing  of  the  whistle  at  the  time,  the  partic- 
ular woi-ds  used  by  such  witness,  in  calling  the  attention  to  the 
sounding  of  the  whistle  are  immaterial,  and  the  exclusion  of 
evidence  as  to  the  particular  w^ords  used,  if  eiTor  at  all,  is  error 
without  injury.     Woodward  Iron  Co.  v.  Andrews^  243. 

12.  Action  on  the  case\  admissible  evidence. — In  an  action  on  the  case 

to  recover  damages  for  injuries,  where  the  allegations  of  the 
complaint  as  to  special  damages  sustained  by  the  plaintiff  are 
sufficient,  evidence  introduced  to  prove  the  suffering  of  special 
damages  is  relevant  and  admissible.    Kitchens  v.  Elliott ^  290. 

13.  Sale;  rescission  for  fraud;   relevancy  of  evidence. — When  in  an  ac- 

tion by  one  who  sold  goods  on  a  credit,  in  which  plaintiff  seeks 
to  rescind  the  sale  and  recover  the  ^oods  on  the  ground  of  fraud 
on  the  part  of  the  purchaser,  there  is  an  issue  as  to  whether  the 
purchaser  fraudulently  concealed  his  insolvency  when  making 
the  purchase,  evidence  that  a  year  before  the  sale  the  said  pur- 
chaser misi*e presented  to  a  representative  of  plaintiff  the 
amount  of  his  indebtedness,  is  relevant  and  material,  though  it 
may  be  of  little  probative  force.  Maxwell  v.  Brown  Shoe  Co., 
304. 

14.  Action  of  trover  by  warehouseman;  evidence  of  business  custom  ad- 

missible.—In  an  action  of  trover  by  a  warehouseman  against  a 
compress  company,  for  the  alleged  converaion  of  cotton  which 
had  been  delivered  by  the  plaintiff  to  the  defendant,  evidence 
of  a  business  system  prevailing  between  the  parties  in  refer- 
ence to  the  delivery  of  cotton  out  of  the  warehouse  to  the  com- 
press is  admissible  to  explain  the  ficts  of  the  parties'  agents  in 
the  matter  of  the  delivery  of  the  cotton  in  controversy.  Baker 
V.  Troy  Compress  Co.,  415. 

15.  Warehouse  receipts  admissible  in  evidence. — In  an  action  of  ti-over 

by  a  warehouseman  against  a  compress  company  for  the  con- 
vei*8ion  of  cotton,  plaintiff's  receipt  for  the  cotton  which  was 
stored  in  his  warehouse,  and  which  he  testified  he  afterwards 
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bought,  is  admissible  in  evidence  as  a  muniment  of  his  title. 
lb.  415. 

16.  Same]  dction  to  recover  for  use  of  lights  by  city;  evidence  that  city 

was  not  as  well  lighted  as  by  gas  inadmissible. — Whei'e  an  electric 
light  company  enters  into  a  contract  with  a  cit^  to  furnish  it  a' 
designated  number  of  electric  lights  of  a  certain  candle  power 
at  a  fixed  price,  and  guarantees  and  warrants  that  such  number 
of  electric  lights  will  "furnish  good  and  sufficient  light  for  an 
equal  territory  to  that  now  lighted  by  the  gas  company/'  and 
there  is  furnished  by  said  company  a  greater  number  of  lights 
than  provided  for  by  the  contract,  which  are  used  and  enjoyed 
by  the  city,  in  an  action  by  said  company  against  the  city  to 
recover  for  the  use  of  the  lights  in  excess  of  the  number  desig- 
nated by  the  contract,  evidence  having  a  tendency  to  show  that 
the  city  was  not  as  well  lighted  by  electricity  as  it  was  by  gas  is 
irrelevant  and  inadmissible;  since  under  the  clause  of  warranty, 
the  inquiry  is  not  whether  the  city  was  as  well  lighted  by  elec- 
tricity as  it  was  by  gas,  but  whether  the  designated  number  of 
electric  lights  furnished  by  the  electric  company  gave  good  and 
sufficient  light  for  an  equal  territoi-y  to  that  which  had  been 
lighted  by  gas.  Brush  Electric  Light  d-  Power  Co.  v.  City  Council 
Of  Montgomery  f  433. 

17.  Same ;  president  of  board  of  directors. — In  the  absence  of  evidepce 

showing  the  authority  of  the  president  of  the  boai*d  of  directors, 
it  can  not  be  presumed  that  he  had  any  greater  power  in  a 
matter  under  the  control  of  the  board,  than  any  other  director, 
and  hence  his  acts  and  declarations,  without  such  evidence, 
can  not  affect  the  corporation  ;  and  testimony  of  such  acts  and 
declarations  is  inadmissible  in  an  action  by  the  corporation. 
lb.  428. 

18.  Same ;  ignorance  of  director  of  a  corporation  no  excuse  for  not  en- 

forcing rights ;  evidence  thereof  inadmissible, — The  fact  that  one 
of  the  directors  of  a  corporation  was  ignorant  of  the  failure  of 
such  corporation  to  enforce  certain  contractual  rights,  is  not 
competent  evidence  to  explain  such  failure ;  and  in  an  action 
against  a  municipal  corporation  by  an  electric  light  company  to 
recover  for  the  use  by  said  city  of  a  number  of  lights  in  excess 
of  the  number  designated  in  a  contract  between  the  parties, 
evidence  of  a  director  of  the  plaintiff  company  that  he  did  not 
know  for  one  or  two  years  that  the  company  had  furnished 
lights  in  excess  of  the  number  called  for  by  the  contract,  is  in- 
admissible to  rebut  whatever  of  unfavorable  inference  could 
be  drawn  from  the  failure  of  plaintiff  to  demand  payment  for 
the  extra  liglits  for  four  years.    lb.  433. 

19.  Action  against  railroad;  adminsible  testimony. — In  an  action  against 

a  railroad  company  by  the  administrator  of  a  deceased  employ^, 
where  the  complaint  counts  upon  the  negligence  of  the  engi- 
neer in  leaving  his  engine  to  the  management  of  the  fireman, 
and  avers  that  said  fireman  negligently  ran  the  engine  against 
the  car  on  which  plaintiff's  intestate  was,  resulting  m  his  death, 
it  is  permissible  for  the  plaintiff  to  show  where  the  engineer 
was  at  the  time  of  the  accident,  as  that  he  was  some  distance 
from  the  depot,  the  location  of  the  depot  in  respect  of  the  en- 
gine being  shown ;  such  evidence  being  material  to  the  issue 
formed  under  the,  complaint,  and,  therefore,  relevant  and 
admissible.  Louisville  dc  Nashville  R.  R.  Co.  v.  Morgan^  AdmW, 
449. 

20.  Sam^ ;  when  rule  of  railroad  company  admissible  in  evidence. — In 

an  action  against  a  railroad  company  by  the  administrator  of  a 
deceased  employ^  to  recover  damages  for  the  alleged  negligent 


Digitized  by  VjOOQ IC 


7«0  INDEX.. 

EVIDENCE— Confinu^d. 

kiUing  of  plaintiff's  intestate,  while  in  the  discharge  of  his 
duties  as  a  brakeman,  where  the  complaint  avers  the  negligence 
of  the  engineer  in  leaving  his  engine  to  the  management  of  the 
fireman,  and  that  said  fireman  negligently  ran  the  en^ne 
against  the  car  on  which  intestate  was,  a  rule  of  the  defendant 
company  to  require  "enginemen"  to  use  great  care  in  switch- 
ing and  handling  their  trains  to  avoid  injury,  is  admissible ;  the 
fireman  in  chai-ge  of  the  engine  being,  for  the  time,  an  "en- 
gineman"  within  the  meaning  of  the  rule.     lb.  449. 

21.  Same;  same.—ln  such  a  case,  a  rule  of  the  defendant  company 

that  the  fireman  might  handle  the  engine  at  stations  in  the 
necessary  absence  of  the  engineer,  is  admissible  in  evidence  to 
show  that,  on  the  occasion  of  the  intestate's  death,  the  fire- 
man was  handling  the  engine  by  authority  of  the  defendant. 
lb,  449. 

22.  Trover;  superior  claim  in  third  party  no  defense  ^  when  disconnected; 

evidence  thereof  inadmissible. — When  in  an  action  of  ti"over,  the 
plaintiff  does  not  show  former  possession,  but  relies  solely  upon 
his  title,  the  defendant  can  not,  as  a  defense  to  such  action,  set 
up  an  outstanding  superior  title  in  a  thiiti  peraon,  who  derives 
his  title  from  a  common  source  with  plaintiff,  without  connect- 
ing himself  with  it ;  and  evidence  of  such  superior  title,  without 
in  some  manner  connecting  himself  with  it,  is  inadmissible. 
•   Mitchell  V.  Thomas,  459. 

23.  Same ;  same ;  evidence  of  detinue  suit   inadmissible ;  res  inter  alios 

acta. — In  an  action  of  trover,  evidence  that  a  third  party,  hold- 
ing a  title  superior  to  plaintiffs,  but  with  which  defendant  was 
in  no  way  connected,  had  brought  an  action  of  detinue  for  the 
property  in  controversy  against  him  who  was  the  common 
source  of  both  titles,  is  inadmissible ;  such  action  of  detinue 
being  res  inter  alios  acta.    lb.  469 

24.,  Proceedings  to  establish  stock  law  district ;  when,  petition  admissible 
in  evidence. — In  a  proceeding  to  establish  a  stock  law  district, 
where  the  petition  asking  for  the  establishment  of  such  district 
is  shown  by  competent  evidence  to  have  been  signed  by  the 
persons  whose  names  were  attached  thereto,  and  that  each  of 
such  persons  were  land  owners  within  the  district  proposed  to 
be  established,  the  petition  itself  is  admissible  in  evidence,  as 
going  to  show  that  its  signera  were  in  favor  of  the  proposed  dis- 
trict.   Edmondson  v.  Ledbetter,  477. 

25,  Evidence ;  admissibility  of  bill  of  sale ;  its  execution  must  be  proven 
by  attesting  witness^  if  signed  before  one. — Where  the  vendee  in  a 
bill  of  sale  brings  an  action  of  trover  for  the  alleged  converaion 
of  the  property  conveyed  therein,  and  the  bill  of  sale  upon 
which  his  right  of  action  is  based  was  executed  before  an  attest- 
ing witness,  such  bill  of  sale  is  not  admissible  in  evidence  to 
show  title  in  the  plaintiff,  unless  the  attesting. witness  is  intro- 
duced to  prove  the  execution  of  Baid  bill  of  sale,  or  his  absence 
is  accounted  for.     Collins  v.  Sherbet ,  480. 

26*  Same  ;  examination  of  witness  ;  whole  conversation  admissible  when 
apart  called  for. — Wherein  the  examination  of  a  witness,  a 
part  of  a  convei^sation  is  called  for  by  one  party,  the  other  party 
is  entitled  to  have  disclosed  all  that  was  said  in  the  same  con- 
versation, relative  to  that  part  elicited.,  lb.  480. 
27.  Action  for  death  of  employS ;  admissibility  in  evidence  of  collective 
fact. — ^In  an  action  against  a  railroad  company  by  the  adminis- 
tratrix of  a  section  hand,  to  recover  damages  for  the  killing  of 
her  intestate,  which  was  alleged  to  have  been  caused  by  the 
sudden  stopping,  under  the  direction  of  the  foreman,  of  a  hand- 
car which  was  immediately  in  front  of  another  hand-car  upon 
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which  tUe  deceased  was  riding,  evidence  that  the  place  where 
the  collision  occurred—on  an  abutting  trestle  of  a  river  bridee — 
was  a  dangerous  place,  is  the  statement. of  a  collective  met, 
and  is,  therefore,  admissible.    Ala.  Min.  tt.  R.  Co.  r.  Juries ^  519. 

28.  Same ;  evidence  as  to  who  were  dependent  upon  intestate  admissible. 

In  an  action  against  a  railroaa  company  for  the  alleged  killing 
of  an  employ^,  brought  by  the  decedent's  administratrix,  where 
the  evidence  is  circumstantial  as  to  Avhat  proportion  of  the 
earnings  of  deceased  were  consumed  in  his  own  support,  it  is 
competent  to  show  how  many  and  what  dependents  there  were 
who  relied  upon  him,  and  their  ages;  such  evidence  being  a 
circumstance  in  determining  the  pecuniary  loss  sustained  by 
the  intestate's  death.    lb.  519. 

29.  Action  for  injuries  to  person  upon  track ;  evidence  of  experiment. 

In  an  action  to  recover  for  injuries  inflicted  by  a  railroad  to  one 
upon  its  track,  evidence  of  an  experiment  made  by  witness  so 
as  to  determine  how  far  one  could  be  seen  from  the  point  of  in- 
jury, the  experiment  being  made  about  a  month  after  the  in- 
jui*y,  is  not  competent,  though  evidence  of  the  physical  and  to- 
pographical facts  surrounding  the  place  of  injury  is  competent. 
A.G.  S.  R.  R.  Co.  V.  Burgess i  587. 

30.  Cross-examination;  interest  of  witness . — In  an  action  for  personal 

injuries  against  a  railroad  company,  it  is  competetent,  on  cross- 
examination  of  plaintiff's  father  as  a  witness  for.  plaintiff,  to  ask 
if  he  hasn't  brought  another  suit  for  the  same  accident  as  ad- 
ministrator of  his  daughter  against  the  defendant,  since  witness 
is  pecuniarily  interested  in  the  result  of  such  suit.    lb.  587. 

31.  Evidence ;  conclusion  of  witness  inadmissible. — On  a  trial  of  a  suit 

against  a  raih-oad  company  to  recover  damages  for  personal  in- 
juries, which  were  inflicted  by  a  passenger  train  on  defendant's 
road  running  over  plaintiff,  the  statement  of  a  witness  who  was 
a  passenger  on  said  train  that  he  knew  the  brake  was  applied 
just  before  the  accident,  because  of  the  sudden  stopping  of  the 
train,  is  inadmissible ;  such  statement  being  a  mere  conclusion 
of  the  witness. — lb.    587. 

II.    Burden  of  Proof. 

32.  Principal    and  surety;  burden  of  proof . — In   an   action   against  a 

surety  on  a  promissory  note,,  where  the  defendant  claims  re- 
lease by  failure  of  the  payee  to  sue  the  principal  to  the  term  of 
the  court  following  notice  from  the  surety  therefor  (Code  of  1886, 
\  3153),  and  it  is  shown  that  prior  to  the  notice  the  principal  had 
removed  from  the  State  and  was  then  living  in  another  State, 
the  burden  is  upon  the  surety  to  prove  that  such  principal  had 
not  abandoned  his  residence  in  this  State,  but  intended  to  re- 
turn.   Higktowerv.  OgletreCf  94. 

33.  Action  for  negligence ;  burden  of  proof. — ^In  an  action  to  recover 

damages  for  personal  injuries,  alleged  to  have  been  inflicted  by 
reason  of  the  negligence  of  the  defendant  or  its  employes, 
where  the  cause  is  tried  on  issue  joined  on  the  pleas  of  the  gen- 
eral issue  and  contributory  negligence  on  the  part  of  the  plain- 
tiff, the  bui-den  is  upon  plaintiff  to  make  out  a  prima  facie  case 
by  pi*oving  that  the  defendant  was  guilty  of  negligence,  which 
caused  the  injui-y ;  whereupon  the  bui-den  shifts  to  defendant 
to  over'^ome  such  proof,  or  to  show^  that  the  plaintiff's  negli- 
gence proximately  contributed  to  the  injury.  Western  R.  of 
Ala.  V.   Williamson f  131. 

34.  Action,  on  bank  checks ;  burden  of  proof.— -Bank   checks   are  pre- 

sumably drawn  upon  or  against  a  deposit  of  funds ;  and  where 
the  drawer  establishes  negligence  or  undue  delay  in  the  presen- 
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tatioTi  of  his  check  for  payment,  and  the  failure  of  the  drawee 
bank  after  the  expiration  of  the  period  within  which,  with  due 
diligence,  the  check  should  have  been  presented,  the  presump- 
tion of  injury  arises,  and  there  is  cast  upon  the  holder  the  bur- 
den of  proving  that  the  drawer  suffered  no  loss  or  damages 
from  such  delay.     Watt  v.  Gans  <Sc  Co.y  264. 

35.  Burden  of  proof-,  not  met  by  the  fact  of  the  evidence  being  in  equi- 

poise.— When,  under  the  pleadings  in  a  cause,  the  burden  of 
proving  a  fact  at  issue  is  cast  upon  one  of  the  parties,  it  can  not 
be  said,  as  a  matter  of  law,  that  this  bui*den  has  been  discharged 
when  the  evidence  is  in  equipoise ;  and  a  charge  so  instructing 
the  jury  is  erroneous.     TUlis  <Sc  O^Neal  v.  McKinna,  311. 

36.  Action  to  recover  penalty ;   burden  of  proof. — In   an   action   by  a 

mortgagor  to  recover  the  statutory  penalty  for  failure  of  the 
mortgagee  to  enter  satisfaction  of  the  mortgage  on  the  record, 
the  buMen  is  upon  the  plaintiff  to  show  that  there  has  been 
such  failure  on  the  part  of  the  mortgagee  after  written  request ; 
and  this  bui'den  is  not  discharged  by  evidence  merely  that  cer- 
tain credits  appeared  on  the  margin  of  the  record,  without  the 
additional  proof  that  satisfaction  was  not  also  entered  on  said 
margin.  Thomanon  Grocery  Co.  v.  Mitchell,  315. 
37.  Reformation  of  writing  in  equity ;  ignorance  of  legal  effect ;  ftur- 
den  of  proof. — Where  the  terms  of  an  agi*eement  employed  by 
the  parties  result  in  a  contract  different  from  the  one  really  en- 
tered into,  by  reason  of  ignorance  or  misapprehension  of  their 
legal  effect,  a  court  of  equity  will  reform  it ;  but  the  burden  is 
upon  the  complaining  party  to  show  by  evidence  clear,  convinc- 
ing and  satisfactory  that  the  written  instrument  does  not  truly 
express  the  real  agreement  of  the  parties.    Moore  v.  Tate,  582. 

III.    Objections. 

38.  Rulings  upon  evidence ;  error  without  injury.— The  sustaining  of  an 

objection  to  a  question  asked  a  witness,  or  the  exclusion  of 
certain  testimony,  is  not  prejudici^.l  to  the  party  asking  the 
question  or  offering  the  testimony,  when  the  question  is  subse- 
quently answered  by  the  witness  and  the  testimony  offei-ed  is 
afterwards  introduced.     Woodward  Iron  Co.  v.  Hernaon,  191. 

39.  Objection  to  evidence  too  general. — In  an  action  by  a  mortgagor  to 

recover  the  statutory  penalty  for  failure  of  the  mortgagee  to 
enter  satisfaction  on  the  recoi-d,  an  objection  to  the  admission 
in  evidence  of  the  mortgagor's  written  request  to  the  mort- 
gagee to  enter  satisfaction  on  the  margin  of  mortgage  record, 
upon  the  gi-ound  that  the  notice  **does  not  comply  with  the 
statute,'*  is  too  general,  and  is  properly  oven'ulea.  Thomasou 
Grocery  Co.  v.  Mitchell,  315. 

40.  Same ;  same. — In  such  an  action,  where  the  mortgage  was  exe- 

cuted by  a  husband  and  wife  to  secure  a  note  given  by  the  hus- 
band and  wife  for  the  pui*chase  price  of  goods  sold  to  the  wife, 
and  the  mortgage  recites  that  the  property  conveyed  therein 
belonged  to  both  the  mortgagors,  though  in  fact  it  belonged  to 
the  wife  alone,  it  is  no  objection  to  the  admission  in  evidence 
of  the  written  request  to  the  mortgagee  to  enter  satisfaction 
on  the  i-ecoi-d,  that  it  was  signed  by  both  the  husband  and  wife, 
and  not  by  the  wife  alone.    lb.  315. 

41.  When  rulings  upon  evidence  will  n*d  be  reviewed  on  appeal. — On  an 

appeal  from  a  judgment  rendered  in  an  action  brought  ajgainst 
a  railroad  company  for  alleged  negligent  killing  of  plaintiff's 
intestate,  where  the  appellant  assigns  as  error  that  the  trial 
court  refused  to  allow  it  to  ask  a  designated  witness  the  follow- 
ing questions :    *' lie  was  there  in  charge,  was  n't  he,  of  the 

VoL«  114« 

Digitized  by  VjOOQ IC 


INDEX.  763 

EVIDENCE-  Continued. 

train  all  the  time?  Was  n't  he  the  one  giving  directions?"  and 
it  is  not  shown  by  the  bill  of  exceptions  to  whom  these  inqui- 
ries referred,  such  ruling  of  the  trial  court  is  not  so  presented 
as  to  allow  the  appellate  court  to  intelligently  review  it,  and  it 
will,  therefore,  not  be  revised.  L.AN.  R.  R.  Co.  r.  Morgan,  449. 

IV.    Opinion  and  Expbrt  Testimony. 

42.  Evidence ;  expert  testimony. — The  evidence  of  an  expert  as  to  mat- 

ters within  the  common  knowledge  of  the  jury  is  inadmissible. 
Ala.  Min.  R.  R,  Co,  v.  Jones,  519. 

V.    Parol  and  Written. 

43.  Evidence ;  admissibility  of  certified  copy  of  mortgage.—A  certified 

copy  of  a  chattel  mortgage,  which  is  not  witnessed,  proved  or 
acknowledged,  and  is  not  shown  to  have  been  recorded  within 
twelve  months  from  the  date  of  its  execution,  is  not  admissible 
in  evidence,  (Code  of  1886,  §§  1798,  1804).  Fojcworth-v.  Brown 
Bros.,  299. 

VI.    Primary  and  Secondary. 

44.  Witness;    evidence    of  testimony    of   an    absent    witness;  hearsay. 

Where  an  officer,  who  had  for  execution  the  subpa?na  for  an 
absent  witness  and  had  returned  it  "not  found,'*  testifies  that 
he  had  hunted  for  the  witness  and  she  could  not  be  found  in  the 
.  county,  but  he  did  not  know  that  she  had  left  the  State,  he  can 
not,  for  the  purpose  of  laying  a  predicate  for  the  introduction 
of  evidence  of  the  testimony  of  such  absent  witness  given  on 
the  preliminary  trial,  further  testify  as  to  what  was  the  report 
in  the  neighborhood  where  the  witness  lived  as  to  her  where- 
abouts, or  that  it  was  the  general  report  in  her  neighborhood 
that  she  had  gone  out  of  the  State ;  such  evidence  being  merely 
hearsay  and  inadmissible.    Mitchell  v.  State,  1. 

45.  Evidene;  testimony  as  to  contents  of  letter. — On  a  trial  of  a  case,  a 

witness  can  not'  testify  to  the  contents  of  a  letter  received  by 
him  as  being  a  letter  of  the  person  whose  name  was  signed 
thereto,  but  who  could  not  write,  without  proving  that  the  let- 
ter was  from  the  pei-son  whose  name  was  signed  thereto,  and 
written  for  him ;  and  this  is  true,  even  though  the  contents  of 
the  letter  may  have  been  collateral  to  the  main  inquiry  in  the 
suit.    Hightower  r.  Ogletree,  94. 

46.  Deed ;  admissibility  of  secondary  evidence  thereof. — A  copy  of  a  deed 

is  inadmissible  in  evidence  where  no  effort  is  made  to  produce 
the  original,  and  there  is  no  proof  of  its  loss  or  destruction. 
Branch  V.  Smith,  463. 

VII.    Weight  and  Sufficiency. 

47.  Mortgage;  when  e.tecution  not  properly  proven. — ^Where  a  mort- 

gage on  personal  property  is  executed  by  one  who  can  not  write, 
but  makes  his  mark  near  his  name  written  by  another,  and  was 
attested  by  two  witnesses,  one  of  whom  wrote  his  name  and  the 
other  made  his  mark  near  his  name,  which  was  written  for 
him,  the  execution  of  such  mortgage  can  not  be  proven  by  the 
testimony  of  the  attesting  witness  who  made  his  mark;  and 
without  proof  of  its  execution  by  the  witness  who  wrote  his 
name,  or  the  offering  of  some  excuse,  sufficient  in  law,  for  not 
producing  him,  or  showing  that  he  was  within  some  of  the  ex- 
ceptions to  the  rule,  which  allowed  other  than  the  best  evi- 
dence for  proving  its  execution,  the  execution  of  such  mort- 
gage is  not  properly  proven,  and  it  is  not  admissible  in  evidence 
in  9,  proceeoing  where  it  is  directly  in  issue.  Houston  v,  5tate,  i5« 
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48.  Action  on  the  case ;  sufficiency  of  proof. ^The  allegation  in  a  com- 

plaint that  the  defendant  had  knowledge  of  the  alleged  vicious 
and  mischievous  disposition  of  the  horse  is  essential  to  the 
plaintiff's  recovery ;  and  in  the  absence  of  any  evidence  tending 
to  prove  such  allegation,  there  can  be  no  recovery  on  said 
count,  and  the  defendant  is  entitled  to  the  general  affirmative 
charge  thereunder.    Kitchens  v.  Elliott,  290. 

49.  Action  against  railroad  compang  for  the  negligent  killing  of  em- 

ploys;  sufficiency  of  evidence  for  admeasurement  of  damages;  charge 
to  the  jury. — In  an  action  acainst  a  railroad  company,  by  the 
administrator  of  a  deceased  employ^  to  recover  damages  for 
the  alleged  negligent  killing  of  his  intestate,  where  there  is  be- 
fore the  jury  evidence  as  to  the  intestate's  age,  habits,  working 
and  earning  capacity,  and  the  disposition  of  his  eai'nings,  this 
evidence,  together  with  the  jurors'  common  knowledge  as  to 
his  life  expectancy,  is  sufficient  data  for  the  admeasurement  of 
damages,  if  the  jui-y  should  find  that  he  came  to  his  death  by 
reason  of  actionable  negligence  on  the  part  of  the  defendant ; 
and  a  charge  in  such  case,  instructing  the  jury  that  under  the 
evidence  they  could  not  find  more  than  nominal  damages  for 
the  plaintiff,  is  properly  refused.  L.  d*  N.  R.  R.  Co.  v.  Morgan, 
449. 
50.  Reformation  of  writing ;  case  at  bar. — On  settlement  of  an  estate 
a  compromise  was  entered  into  by  the  heirs,  one  of  whom  had 
received  a  life  estate  in  land  and  property  in  excess  of  that  re- 
ceived by  the  othei-s.  By  the  agreement  the  life  tenant  was  to 
retain  **all  such  real  estate,  title  and  interest"  as  he  had  and 
took  in.  the  land,  and  the  pei*sonal  propeHy  **mentioned  in  the 
two  deeds  of  gift"  referred  to,  he  to  relinquish  all  other  in- 
terests in  the  estate,  and  pay  to  the  heii-s  $750  each.  The  heirs 
of  the  life  tenant  by  bill  in  equity  sought  to  refonn  the  agree- 
ment on  the  ground  that  the  reveraion  was  to  have  been  re- 
linquished to  their  ancestor.  The  instrument  sought  to  be  re- 
formed was  more  than  40  years  old,  was  drawn  by  an  attorney, 
all  parties  being  represented  by  attorneys.  The  parties  to  the 
agreement  were  dead,  and  the  only  evidence  impeaching  its 
correctness  was  that  of  two  witnesses  who  do  not  state  the 
source  of  their  information,  or  any  facts  that  add  strength  to 
their  testimony,  and  evidence  of  an  admission  made  by  one  of 
the  parties  more  than  40  years  before.  An  attorney,  who  rep- 
resented several  of  the  heii's  on  the  settlement,  testified  that 
the  agreement  was  made  and  written  in  accoixiance  with  the 
underatanding  of  the  parties.  Held:  That  the  evidence  is  in- 
sufficient to  warrant  reformation,  and  the  bill  should  be  dis- 
missed. Moore  V.  Tate,  5S2. 
51.  Conveyance  by  debtor  in  payment  of  debt;  reservation  of  benefit;  evi- 
dence.— ^A  sale  by  an  insolvent  debtor  of  property  in  payment  of 
his  debt  can  not  be  sustained  if  there  is  a  i^eservation  of  a 
benefit  to  him  ;  but  the  fact  that  the  sale  was  made  in  part  to 
pay  a  bona  fide  debt  due  from  the  insolvent  debtor  to  his  father, 
who  was  shown  to  be  a  man  of  fortune  and  liberal  with  his  sons, 
and  who,  several  months  after  the  sale,  organized  a  corpora- 
tion and  employed  the  debtor,  his  son,  as  its  secretary  and 
treasurer  at  a  moderate  salary,  does  not  warrant  the  inference 
of  a  reservation  of  benefit  to  the  debtor  in  the  sale.  Henderson 
V.  Perry  mail,  647. 

EXECUTIONS. 

1.  Injunction  of  sale  under  mortgage  ;  sufficeincy  of  averments  of  bill. — 
Where  a  bill  to  enjoin  the  enforcement  of  a  judgment  recovered 
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on  a  note,  which  avers  that  no  summons  and  complaint  were 
ever  served  on  him,  notifying  him  of  the  pendency  of  the  suit  in 
which  the  judgment  was  recovered,  that  complainant  had  paid 
the  note,  which  was  the  foundation  of  the  judgment,  to  the 
payee  therein  prior  to  its  transfer  to  plaintiff  in  said,  suit,  but 
he  had  not  taken  up  the  note  because  the  holder  said  it  was 
lost,  that  complainant  heard  nothing  more  of  the  note  until 
told  of  the  recovery  of  the  judgment  by  defendant,  after  ad- 
journment of  the  term  of  the  court  at  which  it  was  rendered, 
and  that  the  payment  of  the  said  note  was  a  good  and  valid  de- 
fense to  the  suit  upon  it,  which  he  would  have  pleaded  and 
pi'oved  had  he  been  notified  of  its  pendency, — there  is  suffi- 
ciently shown,  by  such  averments,  the  existence  of  a  good  de- 
fense to  said  suit,  and  the  want  of  an  opportunity  to  interpose 
it,  without  disclosing  negligence  or  want  of  diligence  on  the  part 
of  complainant,  to  give  the  bill  equity;  and  upon  the  proof  of 
such  averments,  the  complainant  is  entitled  to  the  relief 
prayed. — Raisin  Fertilizer  Co.  v.  McKenna  274. 

2.  Summary  proceedings ;  failure  of  sheriff  to  pay  over  money  collected 

on  execution. — In  a  summary  proceeding  against  the  sureties  on 
a  sheriff's  official  bond,  for  his  failure  to  pay  over  money  collect- 
ed by  him  on  an  execution,  a  judgment  by  default  is  insuffi- 
cient and  can  not  be  supported,  which  does  not  show  that 
there  was  proof  made  to  sustain  the  averments  that  the  money 
was  collected  on  an  execution,  that  the  sheriff  failed  to  pay  it 
over  on  plaintiff's  demand,  and  that  the  parties,  notified  of  the 
motion  and  against  whom  the  judgment  was  I'endered,  were 
sureties  on  the  sheriff's  official  bond. — Chandler  v.  Reid,  390. 

3.  Same ;  remedy  given  to  plaintiff  in  execution. — ^The  remedy  for  a 

summary  judgment  against  a  sheriff  and  his  bondsmen,  for  his 
failure  to  pay  over  money  collected  on  an  execution  (Code  of 
1886,  ^  3101),  is  given  to  the  plaintiff  in  execution  as  distin- 
guished from  the  plaintiff  in  the  suit ;  and  it  is,  therefore,  no 
objection  to  the  enforcement  of  such  remedy  that  the  movant 
in  the  proceeding  was  the  defendant  in  the  original  suit;  judg- 
ment therein  having  been  rendered  in  his  favor.    Ih.  390. 

EXECUTION  OF  WRITTEN  INSTRUMENTS. 

1.  Mortgage  on  personal  property )  execution  by  one  who  caji  not  write. 

Under  the  provision  of  the  statute  (Code  of  1886,  §  1731),requir- 
ing  mortgages  of  personal  property  to  be  in  writing  and  "sub- 
scribed by  the  mortgagor,"  and  the  provision  of  section  1  of  the 
Code,  denning  "subscription,"  a  mortgage  of  personal  property 
by  one  who  cannot  write,  but  makes  his  mark  near  his  n&me 
written  by  another,  is  invalid  unless  the  making  of  the  mark  is 
attested  by  a  person  who  writes  his  own  name  thereto  as  a  wit- 
ness.   Houston  V.  State,  15. 

2.  Same ;  same ;  v)hen  execution  not  properly  proven. — Where  a  mort- 

gage on  personal  property  is  executed  by  one  who  can  not  write, 
but  makes  his  mark  near  his  name  written  by  another,  and  was 
attested  by  two  witnesses,  one  of  whom  wrote  his  name  and  the 
other  made  his  mark  near  his  name,  which  was  written  for  him, 
the  execution  of  such  mortgage  can  not  be  proven  by  the  at- 
testing witness  who  made  his  mark ;  and  without  proof  of  its 
execution  by  the  witness  who  wrote  his  name,  or  the  offering  of 
some  excuse,  sufficient  in  law,  for  not  producing  him,  or  show- 
ing that  he  was  within  some  of  the  exceptions  to  the  rule,which 
allowed  other  than  the  best  evidence  for  proving  its  execu- 
tion, the  execution  of  such  mortgage  is  not  properly  proven, 
and  it  is  not  admissible  in  evidence  in  a  proceeding  where  it  is 
directly  in  issue.    /  b.  15. 
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1.  Sale  of  decedenVs  lands ;  purchase  by  administrator ;  notice  to  heirs. 

Where  an  administrator  becomes  a  purchaser  of  his  intestate's 
lands  sold  under  an  order  of  sale  granted  by  the  probate  court 
on  his  petition,  the  heirs  are  entitled  to  notice  of  the  proceed- 
ing$  after  the  sale ;  and  if  this  notice  is  not  shown  to  have  been 
given,  a  deed  executed  under  the  proceedings  is  void  and  will 
be  so  held  on  collateral  attack.     Allison  v.  Allison y  393. 

2.  Same;  same;  action  of  ejectment  by  decedent's    heirs. — Where   an 

action  of  ejectment  is  brought  by  an  heir  at  law  to  recover  pos- 
session of  lands  which  belonged  to  his  ancestor,  who  died  Intes- 
tate, against  the  intestate's  administrator,  who  became  the  pur- 
chaser of  the  lands  sued  for  at  a  sale  under  an  order  of  court 
granted  upon  his  petition,  and  the  defendant's  right  of  posses- 
sion to  the  lands  in  controveray  is  founded  upon  a  deed  executed 
to  him  under  said  probate  proceedings,  but  it  is  shown  that  no 
notice  was  given  to  the  heirs  of  the  proceedings  after  the  sale 
and  purchase  by  the  administrator,  there  is  presented  no  defense 
to  the  action -such  deed  being  void —and  the  plaintiff  is  entitled 
to  the  general  affirmative  charge  at  his  request.    lb.  393. 

3.  Grant  of   letters   testamentary   to  foreign   executor;   condition   and 

terms  thereof.— The  statute  (Code  of  1886,  §  2037)  removes 
non-residence  as  a  disqualification  for  the  office  of  executor 
in  this  State,  and  permits  the  issuance  of  letters  testamentary 
to  the  foreign  executora  of  wills  regularly  probated,  but  only 
"upon  like  bond  and  security  and  the  same  terms  and  condi- 
tions" as  are  required  of  residents.     Keith  v.  Proctor,  676. 

4.  Samr ;  when  not  relieved  from  giving  bond. — A  foreign  executor, 

applying  for  ancillary  letters  testamentary  in  this  State,  is  not 
relieved  from  giving  bond  by  a  clause  in  the  will  of  the  testator 
requesting  the  court  of  his  domicil  not  to  require  bond,  nor 
does  the  fact  that  the  domiciliary  court  where  the  will  had  been 
probated  did  nevertheless  require  him  to  give  bond,  which  was 
done,  excuse  such  executor  from  giving  another  bond  in  this 
State  as  a  condition  precedent  to  the  gi*anting  to  him  here  ancil- 
lary ]ettei*8  testamentary.    lb.  676. 

5.  Renunciation  of  right  to  letters  testamentary. — Under  the  statute 

(Code  of  1886,  §§  2010-11),  the  failure  of  a  person  named  as 
executor  in  a  will  to  apply  for  letters  within  30  days  from  the 
probate  thereof  is  a  renunciation  of  the  right ;  but  when  a  for- 
eign executor  applies  for  lettei*s,  the  time  must  be  computed 
from  the  ancillary  probate  in  this  State,  and  not  from  the 
original  probate  in  the  State  of  the  testator's  domicil.    lb.  676. 

6.  Same;  by  implication. — An  executorehip  being  a  trust  which  may 

be  acceptea  or  not,  there  may  be  a  renunciation  of  it  expressly 
or  by  implication.     lb.  676. 

7.  Same;  case  at  bar. — Where  a  foreign  executor,  who,  though  rent- 

ing and  collecting  rents  from  a  testator's  real  property  within 
this  State,  fails  for  more  Chan  a  year  after  probate  of  the  will  in 
the  domiciliary  court  to  have  ancillary  probate  of  the  will  and 
to  apply  for  ancillary  letters  testamentary  in  this  State,  and 
does  not  make  such  application  until  after  an  administrator  has 
been  appointed  within  the  State,  having  no  other  excuse  for 
such  failure  than  that  he  was  advised  that  such  probate  was 
unnecessary,  such  conduct  amounts  to  a  renunciation  of  the 
right  to  have  ancillary  letters  testamentary  issued  to  him  in 
this  State,  which  renunciation  he  is  without  capacity  to  re- 
tract.    /6.  676. 

Vol    IM. 
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EXEMPTIONS. 

1.  Contest  of  exemption ;  time  of  filing  claim;  in  time  if  before  sale. 

Under  the  provisions  of  the  statute  (Code  of  1886,  §§  2630, 2531), 
requiring  that  a  claim  of  exemptions  must  be  filed  after  levy  of 
process  upon  the  property  claimed,  a  claim  of  exemptions  is  in 
time  if  filedany  time  before  the  sale  under  the  levy.  Boyleston 
V.  Rankin  dc  Co.,  40S. 

2.  Same ;  same ;  delay  in  filing  claim  pending  trial  of  right  of  property 

is  no*  a  waiver,  if  claim  is  interposed  before  sale, — Where,  upon 
the  levy  of  an  execution  upon  personal  property,  a  thii-d  party 
institutes  a  statutory  trial  of  the  right  to  said  property,  which 
resulted  in  a  judgment  for  the  plaintiff  in  execution,  holding 
the  property  subject  to  the  levy  under  said  execution,  and  the 
defendant  in  execution,  after  judgment  in  the  claim  suit,  but 
before  a  sale  thereof,  claims  the  property  levied  upon  as  ex- 
empt to  him,  such  claim  of  exemption  does  not  come  too  late ; 
and  this  is  true  notwithstanding  the  fact  that  more  than  three 
years  intervened  after  the  levy  of  the  original  execution  before 
the  claim  of  exemption  was  interposed.  Having  been  inter- 
posed before  a  sale,  the  claim  was  not  too  late,  and  the  right  to 
claim  said  pi*operty  as  exempt  was  not  waived  by  i*eason  of  such 
delay.    J 6.  408. 

3.  Same ;  estoppel  by  defendant  in  execution  to  interpose  claim  of  ex- 

emption ;  statutory  trial  of  the  right  to  property  — ^VVhere,  after  the 
levy  of  an  execution  upon  pi-operty  as  belonging  to  the  defend- 
ant in  execution,  there  is  instituted  by  a  thira  party  a  statutory 
trial  of  the  right  to  the  property  so  levied  upon,  the  fact  that 
the  defendant  in  execution  testified  in  said  claim  suit  that  the 
property  levied  upon  was  not  his,  but  belonged  to  the  claimant, 
does  not  estop  him,  upon  judgment  being  rendered  in  the  claim 
suit  declaring  the  property  liable  to  the  satisfaction  of  the  exe- 
cution, from  asserting  his  claim  of  exemption  in  the  property 
levied  upon,  at  any  time  prior  to  the  sale  thereunder.    lb.  408. 

4.  Same ;  judgment  in  claim  suit  in^stituted  aftpr  levy  of  execution  no 

bar  to  claim  of  exemption.— Where,  after  the  levy  of  an  execu- 
tion upon  property  as  belonging  to  the  defendant,  there  is  in- 
stituted by  a  thii'd  party  a  statutory  trial  of  the  right  to  the 
property  levied  upon,  and  judgment  is  rendered  in  favor  of  the 
plaintiff  in  execution,  the  judgment  in  such  claim  suit  is  not 
conclusive  upon  the  defendant  in  execution  as  to  his  right  to 
claim  exemptions,  and  is  no  bar  to  the  assertion  of  such  right ; 
the  defendant  in  execution  not  being  a  party  to  the  claim  suit. 
76.  408. 

See  HOMBSTBAD. 

EXPRESS  COMPANIES. 

1.  Action  against  common  carrier,  is  ex  contractu. — An  action  against 

an  express  company,  in  which  in  his  complaint  the  plaintiff 
claims  * 'damages  for  the  failure  to  deliver  a  package  •  •  • 
received  by  it  as  a  common  carrier  to  be  delivered  to  the  plain- 
tiff at*'  a  designated  place,  "for  a  reward,  which  it  failed  to  de- 
liver," is  an  action  ex  contraciv.  Holland  v.  Southern  Express 
Co.,  128. 

2.  Same;  warehouseman  ;  action  ex  delicto;  joinder  of  causes  of  aQtion. 

An  action  against  an  express  company  in  which  plaintiff  sues 
the  defendant  as  a  warehouseman,  and  alleges  that  the  pack- 
age, which  it  contracted  to  transport  and  deliver  to  plaintiff 
was  lost  by  reason  of  its  negligence,  is  an  action  on  the  case  and 
ex  delicto ;  and,  therefore,  counts  stating  such  a  cause  of  action 
can  not  be  added  by  amendment  to  a  complaint  in  which  the 
plaintiff  sues  the  express  company  as  a  common  carx'ier,  stating 
therein  an  action  ex  contractu.    A,  128. 
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FRAUD. 


1.  Sales;  rescission  for  fraud;  misrepresentation    or  affirmative  con- 

cealment not  necessary;  what  sufficient. — ^Actual  misrepresenta- 
tion or  affirmative  fraudulent  concealment  as  to  his  solvency  by 
one  who  buys  on  a  credit,  who  is  insolvent  or  in  failing  circum- 
stances, is  not  necessary  to  entitle  the  seller  to  disaffirm  the 
sale ;  but  a  sale  and  purchase  of  goods  is  fraudulent  and  open 
to  disaffirmance  by  the  seller,  if  the  purchaser  was  at  the  time 
thereof  insolvent  or  in  failing  circumstances  and  had  the  de- 
sign not  to  pay  for  them,  or  had  no  reasonable  expectation  of 
being  able  to  pay  for  them,  and  either  represented  that  he  was 
solvent  or  intended  to  pay  or  had  reasonable  expectation  of 
being  able  to  pay,  or  failed  to  disclose  his  financial  condition,  or 
the  fact  that  he  did  not  intend  to  pay  or  expect  to  be  able  to 
pay  for  the  goods.    Maxwell  v.  Brown  Shoe  Co.y  304. 

2.  Same ;  same ;  bad  faith  on  part  of  subsequent  purchaser. -^Actutd 

bad  faith  on  the  part  of  a  purchaser  for  value  from  one  who 
fraudulently  purchased  the  goods  on  a  ci*edit  is  not  necessary  to 
entitle  the  original  seller  to  rescind  the  sale  and  recover  the 
goods  from  the  subsequent  purchaser;  but  it  is  sufficient  to  au- 
thorize a  recovery  from  such  purchaser  if  he  knew  facts  and  cir- 
cumstances that  should  have  excited  inquiry  on  his  part,  which 
if  diligently  prosecuted  would  have  led  to  a  knowledge  of  the 
fraud  of  the  original  purchaser.    lb.  304. 

8.  Same ;  same ;  same ;  charge  to  the  jury. — Though  negligence  in  mak- 
ing inquiry  by  a  buyer  of  goods  that  had  previously  been  fraudu- 
lently purchased  on  a  credit,  after  having  notice  sufficient  to 
excite  inquii^,  is  constructively  bad  faith,  a  charge  to  the  jury, 
in  an  action  by  the  original  seller  to  recover  the  goods  from 
such  subsequent  purchaser,  which  instructs  them  to  recover  the 
plaintiff  must  show  bad  faith  in  the  defendant,  is  properly  re- 
fused as  tending  to  mislead  to  the  conclusion,  that  there  must 
be  shown  actual  bad  faith  on  defendant's  part.    lb.  304. 

4,  Same;  same;  relevancy  of  Evidence.  —  When  in  an  action  by  one 
who  sold  goods  on  a  credit,  in  which  the  plaintiff  seeks  to  re- 
scind the  sale  and  recover  the  goods  on  the  gi'ound  of  fraud  on 
the  part  of  the  purchaser,  there  is  an  issue  as  to  whether  the 
purchaser  fraudulently  concealed  his  insolvency  when  making 
the  purchase,  evidence  that  a  year  before  the  saJe  the  said  pur- 
chaser misrepresented  to  a  representative  of  plaintiff  the 
amount  of  his  indebtedness,  is  relevant  and  material,  though  it 
may  be  of  little  probative  force.     lb.  304. 

6.  Judnment  by  confession;  not  fraudulent  when  obtained  on  bona  fide 
debt  — The  fact  that  a  creditor  holding  a  bona  fide  debt,  without 
knowledge  of  his  debtor's  insolvency,  obtained  a  confession  of 
judgment  for  the  amount  of  said  debt,  does  not  of  itself  raise  a 
presumption  of  a  fraudulent  collusion  for  the  hindrance  or  de- 
lay of  other  creditoi-s,  and  is  not  evidence  of  an  intent  on  the 
part  of  the  plaintiff  in  such  judgment  to  hinder,  delay  or  de- 
fraud other  creditors ;  and  a  bill  seeking  to  set  aside  as  fraudu- 
lent such  confession  of  judgment,  which  does  not  challenge  the 
bo7ia  fides  of  the  debt,  and  fails  to  show  that  the  judgment 
creditor  had  notice  of  the  debtor's  insolvency,  is  without 
equity.     Warren  d:  Co.  v.  Hunty  506. 

6i  Same ;  circumstances  attending  the  confession ;  when  not  showinq 
fraud.— The  fact  that  a  judgment  in  a  civil  case  was  confessed 
during  the  criminal  week  of  the  court,  that  the  case  had  not 
been  previously  docketed,  and  as  soon  as  docketed  on  the  civil 
docket  the  defendant  appeared,  waived  time  and  service  and 
confesused  the  said  judgment,  without  having  the  docket 
sounded  or  the  case  called   in  open  court,  while  evidence  per- 

^OL.  114. 
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hape  of  the  debtor's  willingriess  to  prefer  that  particular  cred- 
itor and  constituting  some  indicia  of  fraud,  are  not  sufficient 
evidence  of  a  covinous  intent  to  stamp  the  confession  and  ren- 
dition of  judgment  thereon  fraudulent.    76.  506. 

7.  Fraud;  how  pleaded. — When   fraud  is  relied  upon  either  as  a 

cause  of  action  or  matter  of  defense  in  law  or  in  equity,  the 
facts  constituting  it  must  be  positively  stated,  so  that  the  court 
can  see  clearly  that  fraud  existed.    McDonald  v.  Pearson,  690. 

8.  Proof  of  fraud;  presumption. — While  fraud  is  never  presumed, 

and  will  not  be  imputed  when  the  facts  ai*e  consistent  with 
honesty  and  good  intention,  still  it  need  not  be  shown  by  posi- 
tive testimony  to  the  exclusion  of  all  reasonable  doubt  as  to  its 
existence ;  but  it  can  be  proved  by  circumstantial  evidence, 
showing  the  facts  and  circumstances  attending  and  connected 
with  the  particular  transaction  involved.    lb.  630. 

9.  Same;  when  question  of  law,  and  how  determined. — When  the  facts 

alleged  to  constitute  fraud  are  specially  pleaded  and  are  clearly 
and  distinctly  stated,  it  becomes  a  question  of  law  and  not  of 
fact ;  and  if  the  sufficiency  of  the  facts  averred  is  questioned  by 
a  demurrer,  the  same  construction  must  be  given  them  as  when 
considered  as  evidence.    lb.  630. 

10.  Decree  obtained  by  fraud ;  jurisdiction  of  equity  to  grant  relief. — ^A 

court  of  equitv  has  jurisdiction  to  vacate  judgments  and  de- 
crees obtainea  by  fraud ;  but  in  the  exercise  of  such  jurisdiction 
the  judgments  and  decrees  of  courts  of  competent  jurisdiction 
can  only  be  impeached  and  vacated  for  actual  or  intentional 
fraud  in  the  procurement  thereof,  as  distinguished  from  fraud 
which  would  vitiate  the  cause  of  action,  and  would  constitute  a 
defense  to  the  suit.  lb.  630;  Adler  v.  Van  Kirk  Land  <&  Con. 
Co.,  551. 

11.  Same;  same. — ^A  bill  seeking  to  annul  a  final  decree  for  fraud, 

which  shows  a  state  of  facts  consistent  with  honesty  of  inten- 
tion and  does  not  disclose  any  fiduciary  relationship,  does  not 
show  such  fraud  as  would  justify  the  impeachment  of  the  de- 
cree, and  is  demurrable  for  that  reason.    lb.  630. 

FRAUDS,  STATUTE  OF. 

1.  Statute  of  frauds ;  specific  performance  of  contract  of  sale ;  parol  au- 

thority to  agent. — Where,  under  parol  authorization,  an  agent 
makes  a  sale  of  land,  and  there  is  payment  of  the  purchase 
money  and  a  surrender  of  the  possession  to  the  purchaser,  the 
transaction  is  taken  without  the  influence  of  the  statute  of 
frauds,  and  there  is  a  contract  of  sale,  which  can  be  specifically 
enforced  in  a  court  of  equity.    Rovelsky  v.  Sch^uer,  419. 

2.  Same ;  same;  case  at  bar. ^V^Yvere^  on  a  bill  filed  for  the  specific 

performance  of  a  contract  for  the  sale  of  land,  it  is  shown  that 
the  defendant,  who  was  indebted  to  complainants,  executed  a 
mortgage  on  the  land  in  controvei^sy  to  secure  the  payment  of 
the  indebtedness,  and  requested  them  to  withhold  the  mort- 
gage from  record  until  her  general  agent's  return,  when  she 
would  pay  the  debt  or  sell  the  property  to  them,  that  upon  the 
return  of  the  agent,  he,  under  parol  direction  from  defendant, 
executed  a  deed  of  conveyance  to  the  complainants,  who  paid 
the  purchase  money  in  great  part  by  satisfaction  of  the  debt  to 
them  and  cancellation  of  the  mortgage,  and  for  the  rest  of  the 
pui'chase  money  gave  checks  drawns  in  favor  of  defendant, 
which  were  collected  and  used  in  her  business  by  her  general 
agent,  that  the  coiripiainants  were  put  in  possession  immedi- 
ately upon  the  execution  of  the  conveyance,  and  said  agent,  for 
the  purpose  of  carrying  on  defendant's  business  thereon,  leased 
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the  premises  from  them  and  paid  them  the  rent,  with  the 
knowledge  of  his  principal,  the  defendant,  who  did  not  dissent 
from  the  sale  till  long  afterwai-ds, — there  is  established  a  valid 
contract  of  sale,  and  the  complainants  are  entitled  to  have  it 
specifically  enforced.    lb.  419. 

FRAUDULENT  CONVEYANCES. 

1.  Fraudulent  conveyances ;  void  if  for  security  merely  ^  though  absolute 

in  form. — Where  a  transfer  or  assignment  of  a  judgment,  though 
absolute  and  unqualified  in  form,  is  in  fact  made  merely  as 
security  for  the  indebtedness  of  the  assignor,  there  is  a  reserva- 
tion of  a  benefit  to  the  assignor,  and  such  assignment  is  void  as 
to  other  creditors.     Steiyier  v.  Scholze,  88. 

2.  Fraudulent  conveyance  to  wife ;  partnership  c^sets.—On  a  bill  filed 

by  creditora  of  a  partnership  to  subject  to  the  payment  of  their 
demands  a  lot  of  land  which  was  conveyed  to  the  wife  of  one  of 
the  partners,  and  a  house  built  thereon  by  said  partner,  it  was 
shown  that  the  said  partnership  was  insolvent,  and  that  with 
knowledge  of  its  insolvency  and  of  its  indebtedness  to  com- 
plainants, the  member  of  the  firm,  who  was  its  business  mana- 
ger, took  funds  and  effects  of  said  firm  and  bought  a  lot,  which 
he  caused  to  be  conveyed  to  his  wife,  and  then  built  a  house 
thereon  with  funds  he*  drew  from  the  partnership  assets ;  the 
several  sums  so  drawn  being  charged  to  said  partner's  account. 
Both  said  partner  and  his  wife  testified  that  the  money  fur- 
nished to  build  the  house  was  in  payment  of  a  debt  from  the 
firm  to  said  wife,  but  the  wife  held  no  evidence  of  such  debt, 
nor  was  there  any  account  whatever,  either  debit  or  ci*edit,  be- 
tween her  and  the  firm  on  its  books,  and  her  testimony  as  to 
the  sources  from  which  she  derived  the  money  claimed  to  have 
been  loaned  the  firm  was  vague,  indefinite  ana  far  from  satisfac- 
tory. Held:  That  the  property  was  put  in  the  name  of  the  wife 
to  hinder,  delay  or  defraud  the  creditors  of  the  partnership, 
and  that  it  should  be  subjected  to  the  payment  of  complainants' 
demands  as  in  truth  and  in  fact  assets  of  said  firm.  Shepherd 
V.  Reeves  &  Co.,  281. 

3.  Conveyance  by  debtor  in  payment  of  debt ;  reservation  of  benefit;  evi- 

dence.—A  sale  by  an  insolvent  debtor  of  pi-operty  in  payment  of 
his  debts  can  not  be  sustained  if  there  is  a  reservation  of  a 
benefit  to  him ;  but  the  fact  that  the  sale  was  made  in  part  to 
pay  a  bona  fide  debt  due  from  the  insolvent  debtor  to  his  father, 
who  was  shown  to  be  a  man  Jot  fortune  and  liberal  with  his  sons, 
and  who,  several  months  after  the  sale,  organized  a  corporation 
and  employed  the  debtor,  his  son,  as  its  secretary  and  treasurer 
at  a  moderate  salary,  does  not  warrant  the  inference  of  a  re- 
servation of  benefit  to  the  debtor  in  the  sale.  Henderson  r. 
Ferryman  y  d47. 

4.  Same ;  intent  to  defraud ;  legal  effect. — ^A  sale  by  an  insolvent  debtor 

to  a  portion  of  his  creditors  of  property  materially  greater  in 
value  than  the  amount  of  their  debts  is  void  as  to  the  others ; 
but  the  fact  that  the  purchasing  creditors  took  the  property  at 
a  valuation  materially  greater  than  the  amount  of  their  debt-s, 
ivhen  as  a  matter  of  fact  its  value  was  not  greater,  does  not  in- 
validate the  sale ;  since  whatever  may  have  been  the  intention 
of  the  parties,  the  legal  efifect  of  the  transaction  was  such  as 
the  law  permitted,  whereby  no  legal  injury  resulted  to  the 
other  creditors.  lb.  647. 
6.  Sale  of  partnership  property  in  payment  of  debt  of  individucU  part- 
ner ;  validity  as  to  partnership  creditors. — A  sale  of  partnership 
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property  in  payment  of  an  individual  debt  of  one  of  the  part- 
ners is  void  as  to  the  creditors  of  the  partnership.  lb.  647. 
6.  Same ;  sarne ;  case  at  bar, — On  a  bill  by  creditors  of  P.  A  Co.  to  sfet 
aside  a  conveyance  in  the  firm  name  as  fraudulent,  the  follow- 
ing facts  appeared :  P.,  of  the  firm,  testified  that  he  was  doing 
business  as  '*P.  &  Co./'  and  that  he  had  no  partner.  His  testi- 
mony on  other  matters  was  evasive,  self-contradictory  and  in 
conflict  with  many  witnesses.  Two  disinterested  witnesses  tes- 
tified that  he  told  them  that  his  brother  and  father  were  his 
partnera.  The  bi-other  had  been  in  the  same  business  in  part- 
nership with  one  T.,  and  on  closing  that  business  the  stock  was 
put  into  P.'s  store,  and  both  T.  and  the  brother  entered  the 
store.  P.  testified  that  his  brother  was  a  clerk,  though  T.  was 
for  a  time  a  partner.  T.'s  share  in  the  business  was  one-third. 
No  agreement  for  salary  was  made  with  the  brother,  and  no 
salary  charged  on  the  books,  though  he  was  charged  with 
travelling  expenses,  and  other  clerks  were  charged  with  salary ; 
his  account  being  open  in  the  same  manner  as  P.'s.  The 
brother,  who  was  easily  accessible,  was  not  called,  though  P. 
was  advised  of  the  importance  of  the  issue.  Held:  That  a 
decree  holding  that  P.  had  no  partner,  and  that  a  transfer  of 
property  for  his  individual  debt  was,  therefore,  not  in  fraud  of 
creaitors  of  the  business,  should  be  set  aside  as  against  the 
weight  of  the  evidence.    lb.  647. 

GARNISHMENT. 

1.  Garnishment  lien;  upon  what  it  attaches. — Under  the  provisions  of 

the  statute  (Code  of  1886,  §§  2946,  2957),  the  service  of  a  writ  of 
garnishment  creates  a  lien  in  favor  of  the  plaintiff,  which 
attaches  to  any  debt  of  the  garnishee  to  the  defendant  owing 
at  the  time  of  the  service,  or  at  the  time  of  the  answer,  or  be- 
coming due  at  any  time  between  the  service  and  the  answer  or 
the  contest  thereof,  or  due  in  the  future  under  a  contract  ex- 
isting at  the  time  of  the  service  or  answer ;  but  such  lien  does 
not  attach  to  any  debt  contracted  after  the  making  of  the 
answer,  or  to  any  property  of  the  defendant  in  the  nands  of 
the  garnishee,  the  possession  of  which  was  thereafter  acquired. 
Henry  r  McNamara,  107. 

2.  Garnishment  suit ;  appeal  from  judgment  before  justice  of  the  peace  ; 

answer  of  garnishee. — On  an  appeal  by  a  garnishee  to  the  circuit 
court  from  a  judgment  against  him  by  a  justice  of  the  peace  on 
a  contest  of  his  answer,  the  ease  is  triable  de  novo  on  its  merits, 
and  while  it  is  his  right,  it  is  not  necessary  for  him  to  make  an- 
swer anew ;  yet  if  he  exercises  the  right  and  files  a  new  answer, 
which  is  a  mere  repitition  of  his  former  answer,  denying* in- 
debtedness, Ac,  during  the  period  fixed  by  the  statute,  the  nling 
of  such  new  answer  does  not  have  the  effect  of  extending  the 
period  of  inquiry  as  to  indebtedness  up  to  the  time  of  the 
making  of  the  new  answer,  except  as  to  such  as  accrues  during 
said  period  under  an  antecedent  contract.    lb.  107. 

3.  Same ;  same ;  same. — ^If  on  such  appeal  the  garnishee  files  a  new 

answer  in  which,  after  denying  the  indebtedness  as  to  the  time 
specified  in  the  statute,  he  goes  further  and  denies  that  he  is 
indebted  to  the  defendant  at  the  time  of  the  filing  of  such  new 
answer,  the  plaintiff  then  has  the  right  to  controvert  the  truth 
of  the  denial  and  tender  an  issue  averring  that  the  garnishee 
was  indebted  to  defendant  at  that  time ;  but  while  controvert- 
ing such  denial,  the  plaintiff  can  not  require  the  garnishee  to 
meet  an  issue  averring  the  existence  of  an  indebtedness  at 
some  time  between  the  making  of  the  two  answers,  except  as 
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to  such  as  accrued  during  that  period  under  an  antecedent  con- 
tract, nor  any  issue,  which,  if  joined  in,  would  authorize  proof 
of  an  indebtedness  contracted  after  the  making  of  the  first  an- 
swer. Ih.  107. 
7.  Assignment  of  wages ;  valid  and  binding  though  contract  uncertain 
as  to  duration ;  a^signee^s  right  superior  to  claim  of  assignor* s 
creditors ;  garnishment, — Where  an  employ 6,  who  is  working 
under  a  subsisting  contract  for  the  rendition  of  services  at  a 
fixed  compensation  per  diem,  which  contract  may  be  terminated 
by  either  party  without  notice,  in  order  to  obtain  advances  and 
supplies,  gives  to  the  person  making  them  an  order  on  his  em- 
ployer for  a  certain  amount  to  be  paid  out  of  money  then  due 
him  as  wages  or  the  first  that  mav  become  due  him,  and  the 
employer  accepts  such  oi-der  on  the  day  it  is  given,  with  the 
qualification  that  he  would  pay  only  to  the  extent  of  the  time 
the  employ^  worked,  such  oitler  is  a  valid  assignment  of  the 
wages  earned  and  to  be  earned ;  and  the  rights  of  the  assignee 
can  not  be  intercepted  bv  a  garnishment  sued  out  by  a  creditor 
of  the  employ^  against  the  employer  while  the  wages  are  being 
earned.     Wellborn  v.  Buck,  277. 

GUABDIAN  AND  WARD. 

1.  Guardian  and  ward ;  same  person  should  not  be  appointed  guardian 

ad  litem  for  minors  having  adverse  interests. --In  a  proceeding 
where  thei-e  are  minors  whose  interests  are  directly  antagonistic, 
the  same  person  should  not  be  appointed  guardian  ad  litem  for 
all  of  such  minors ;  he  being  incapable  of  representing  the  ad- 
verse interests.    Estes  v.  Bridgforth,  221. 

2.  Service  of  process  upon  minors  who  are  parties  to  proceeding. — ^The 

service  of  process  upon  minors  who  are  parties  to  a  proceeding 
should  be  upon  either  the  parents  or  upon  their  guaitlian  ;  and, 
therefore,  tne  return  of  a  summons  to  infant  parties  should 
show  its  service  upon  the  parent  or  guardian.    lb.  221. 

HABEAS  CORPUS. 
See  Criminal  Law,  bub-title. 

HEIRS. 

1.  Sale  of  decedent's  land ;  purchase  by  administrator ;  notice  to  heirs. 

Where  an  administrator  becomes  a  purchaser  of  his  intestate's 
lands  sold  under  an  order  of  sale  panted  by  the  probate  court 
on  his  petition,  the  heirs  are  entitled  to  notice  of  the  proceed- 
ings after  the  sale ;  and  if  this  notice  is  not  shown  to  have  been 
given,  a  deed  executed  under  the  proceedings  is  void  and  will 
be  so  held  on  collateral  attack.    Allison  v.  Allison,  393. 

2.  Same ;    same ;     action  of  ejectment  by  decedenVs  h^irs.  —  Where 

an  action  of  ejectment  is  brought  by  an  heir  at  law  to  re- 
cover possession  of  lands  which  belonged  to  his  ancestor,  who 
died  intestate,  against  the  intestate's  administrator,  who  be- 
came the  purchaser  of  the  lands  sued  for  at  a  sale  under  an 
order  of  court  granted  upon  his  petition,  and  the  defendant's 
right  of  possession  to  the  lands  in  controversy  is  founded  upon 
a  aeed  executed  to  him  under  said  probate  proceedings,  but  it 
is  shown  that  no  notice  was  given  to  the  heirs  of  the  proceed- 
ings after  the  sale  and  purchase  by  the  administrator,  there  is 
presented  no  defense  to  the  action — such  deed  being  void — and 
the  plaintifif  is  entitled  to  the  general  affirmative  chai^ge  at  his 
request.    76.  393. 
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See  Stbbsts  and  Highways. 
HOMESTEAD. 

1.  Homestead  exemption ;  not  available  when  right  acquired  after  lien 

of  attachment  has  attached. — Where  an  attachment  is  levied  on  a 
house  before  the  owner  thereof  has  ever  occupied  it  as  a  home- 
stead, the  lien  of  the  levy  of  attachment  is  superior  to  anv 
homestead  right  thereafter  acquired.  Bell  v.  Anniston  Hard- 
ware Co.,  341. 

2.  Same ;  how  determined ;  occupancy  of  a  room  over  storehouse  does 

not  make  the  building  a  homeetsad. — ^Whether  a  house  and  lot 
constitute  a  homestead  depends  upon  the  character  of  the 
building  and  the  uses  to  which  it  is  adapted  and  to  which  it  is 
devoted ;  and  a  building  consisting  of  one  and  a  half  stories,  the 
first  used  solely  for  mercantile  business,  and  the  half  story 
divided  into  four  rooms,  which  could  be  used  as  sleeping  apart- 
ments, can  not  be  claimed  as  a  homestead,  even  though  the 
owner  thereof  may  have  slept  in  one  of  the  rooms  in  the  upper 
story.    lb.  341. 

HOTELS  AND  THEIR  PROPRIETORS. 

1.  Public  streets ;  municipal  ordinance  in  reference  thereto ;  violation 

thereof  punishable ;  rights  of  proprietor  of  hotel. — Where  a  munic- 
ipal orainance  provides  that  a  portion  of  a  certain  street  in  front 
of  a  designated  hotel  shall  be  *' established  as  a  stand  for  two 
hacks,"  and  prescribes  punishment  for  anyone  who  shall  occupy 
such  portion  of  said  street  with  a  hack  when  it  is  already  occu- 
pied by  two  other  hacks,  and  such  ordinance  is  within  the  power 
conferred  by  the  city  charter,  and  is  not  shown  to  be  unreason- 
able, it  is  enforceable ;  and  the  fact  that  a  hack  driver,  who 
was  prosecuted  for  the  violation  of  said  ordinance,  was  em- 
ployed by  the  proprietor  of  said  designated  hotel,  who  ran  a 
public  hack  line  in  connection  with  the  hotel,  and  who  owned 
the  fee  in  the  street,  subject  to  the  easement,  does  not  give  the 
offender  immunity  from  punishment;  and  upon  proof  of  the 
violation  of  said  ordinance,  such  driver  should  be  convicted. 
City  Council  of  Montgomery  v.  Parker y  118. 

2.  Streets ;  use  by  adjoining  property  owner ;  proprietor  of  hotel. — The 

proprietor  of  a  hotel,  who  is  the  owner  in  fee  of  the  land  to  the 
middle  of  the  street,  has  no  more  ri^ht  to  the  exclusive  use  of 
the  street  adjacent  to  the  sidewalk  m  front  of  said  hotel,  or  to 
permanently  occupy  such  part  of  the  street,  than  any  other  per- 
son ;  nor  can  such  proprietor,  as  the  owner  of  a  public  hack  line, 
which  he  operates  in  connection  with  the  hostelry,  permanently 
occupy  the  street  in  front  of  his  hotel  with  his  hacks,  to  the  ex- 
clusion of  other  hacks ;  and  especially  is  this  true  when  in  so 
doing  he  violates  a  municipal  oi-dinance.    lb.  118. 

3.  Same ;  same ;  injunction. — The  proprietor  of  a  hotel,  which  abuts 

on  a  public  street,  can  enjoin  the  use  of  such  street  by  the  hacks 
and  transfer  wagons  of  others  in  such  manner  as  prevents  and 
obstructs  him  and  the  guests  of  his  hotel  in  their  reasonable  in- 
gress to  and  egress  from  the  hotel,  and  in  the  transportation  of 
baggage,  to  their  great  inconvenience  and  to  his  injury,  and  to 
restrain  the  occupancy  of  the  street  in  front  of  the  hotel  in  a 
manner  prohibited  by  a  city  ordinance ;  and  a  bill  filed  for  such 
purpose,  averring  facts  showing  such  use  and  occupancy,  con- 
tains equity.     West  v,  Brown^  118. 
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1.  Husband  and  v'ife  \  married  woman  not  estopped  to   dfny  hus^Mnd^t 

authority  to  make  binding  contract  though  he  acted  as  her  agent. 
A  married  woman  who  carries  on  a  mei*cantile  business  by  her 
husband,  as  agent,  is  not  estopped  to  deny  her  husband's  au- 
thority to  make  a  binding  contract  or  execute  a  note  for  the 
purchase  of  goods  used  m  the  conduct  of  the  business,  and 
which  he  signs  as  agent ;  and  in  an  action  upon  a  note  so  exe- 
ecuted,  or  for  the  purchase  price  of  goods  so  sold,  the  wife  can 
plead  her  coverture,  and  thereby  defeat  the  action,  it  not  being 
shown  that  there  was  a  written  obligation  on  the  part  of  the 
wife,  nor  the  written  assent  of  the  husband,  or  that  there  was  a 
written  consent  of  the  husband  recorded,  as  required  bv  the 
statute  for  her  to  carry  on  the  business.  Troy  Fertilizer  Co.  r. 
Zachry,  177. 

2.  Decree;  removing  disabilities  of  m^arried  woman;  invalid  when  jurit- 

dictional  facts  not  shown  —A  decree  in  a  chancery  court,  pur- 
porting to  remove  the  disabilities  of  coverture  of  a  married 
woman,  which  does  not  show  the  jurisdictional  facts,  such  as 
that  she  was  possessed  of  a  separate  estate,  that  her  petition 
was  in  writing,  the  consent  of  her  husband  in  wu'itin^,  the  pi-oof 
by  deposition  as  in  chancery  cases,  and  which  is  unaided  by  anT 
further  i*ecord,  is  invalid  and  insufficient  to  show  that  there  had 
been  a  I'emoval  of  disabilities  of  coverture.    lb.  177. 

3.  Husband  and  wife ;  mortgage  on  wife's  property  in    which  she  join* 

as  surety  void. — Under  the  provisions  of  the  statute  forbidding  a 
wife  becoming  surety  for  her  husband  (Code  of  1886,  §  2349),  a 
note  given  for  money  borrowed  by  the  husband,  on  which  the 
wife  becomes  surety,  and  a  mortgage  by  her  and  her  husband 
of  her  separate  estate  to  secure  the  payment  of  the  debt  evi- 
denced by  the  note,  are  void  as  to  the  wife;  and  the  fact  that 
the  money  borroweid  by  the  husband  was  used  to  improve  and 
cultivate  the  land  mortgaged  does  not  validate  the  note  and 
mortgage.    Richardson  v.  Stephens j  238. 

4.  Same;    same;    wife^s  mortgage    to    secure    husband's    debt    void; 

case  at  bar. — In  a  statutory  action  of  ejectment,  where  the 
defendant,  a  married  woman,  pleaded  **not  guilty"  and  two 
special  pleas  in  which  she  set  up  in  defense  of  the  action  that 
the  land  sued  for,  which  was  contained  in  the  mortgage  under 
which  plaintiff  claimed  title,  was  her  separate  estate,  and  that 
the  debt  to  secure  the  payment  of  which  the  mortgage  was  ex- 
ecuted was  the  debt  of  the  husband  for  which  she  t^came  the 
surety,  and  upon  these  special  pleas  the  plaintiff  took  issue, 
upon  the  proof  of  the  facts  constituting  the  defense  set  up  in 
said  pleas,  the  defendant  was  entitled  to  the  general  affirma- 
tive charge  in  her  favor;  and  this  is  true,  even  though  under 
the  statute  (Code  of  1886,  ^  2698),  the  qnly  proper  plea  in  such 
action,  and  the  only  one  upon  which  plaintiff  could  be  required 
to  take  issue,  was  **not  guilty,"  under  which  the  fact  provable 
under  the  special  pleas  could  not  have  been  proved  to  defeat 
plaintiff's  recovery.     76.  238. 

5.  Bill  to  recover  dower;  when  parties  owning  separate  tracts  of  land 

can  be  joined  as  defendants. — Where  lands  were  sold  as  one  tract 
under  an  execution  against  the  husband  in  his  lifetime,  on  a 
bill  filed  by  the  widow  to  recover  dower  in  said  lands,  persons 
owning  different  parts  thereof  in  severalty  may  be  properly 
joined  as  parties  defendant.     Sanders  v.  Wallace^  259. 

6.  Same;  need  not  negative  facts  constitutim  a  bar. — A  bill  filed  by  a 

widow  to  recover  dower  need  not  affirmatively  show  that  the 
husband  died  intestate,  or  that  he  died  testate  but  made  no 
provision  in  his  will  for  the  benefit  of  complainant ;  such  facts 
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being  matter  of  defense  to  be  set  up  by  plea  or  answer,  and  it  not 
being  necessai'y  for  the  complainant  in  such  bill  to  negative  the 
idea  that  she  had  accepted  a  testamentary  provision  in  lieu  of 
her  dower.    76.259. 

7.  Fraudulent  conveyance  to  wife ;  partnership  assets, — On  a  bill  filed 

by  creditors  of  a  partnership  to  subject  to  the  payment  of  their 
^  demands  a  lot  of  land  which  was  conveyed  to  the  wife  of  one  of 
*  the  partners,  and  a  house  built  thereon;;by  said  partner,  it  was 
shown  that  the  said  pai'tnership  was  insolvent,  and  that  with 
knowledge  of  its  insolvency  and  of  its  indebtedness  to  com- 
plainants, the  member  of  the  firm,  who  was  its  business  man- 
-  ager,  took  funds  and  effects  of  said  firm  and  bought  a  lot, 
which  he  caused  to  be  conveyed  to  his  wife,  and  then  built  a 
house  thereon  with  funds  he  drew  from  the  partnership  assets  ; 
the  several  sums  so  drawn  being  charged  to  said  partner's  ac- 
count. Both  said  partner  and  his  wife  testified  that  the  money 
furnished  to  build  the  house  was  in  payment  of  a  debt  from  the 
firm  to  said  wife,  but  the  wife  held  no  evidence  of  such  debt, 
nor  was  there  any  account  whatever,  either  debit  or  credit,  be- 
tween her  and  the  firm  on  its  bo^ks,  and  her  testimony  as  to 
the  sources  from  which  she  derived  the  money  claimed  to  have 
been  loaned  the  firm  was  vague,  indefinite  and  far  from  satis- 
factory. Held:  That  the  property  was  put  in  the  name  of  the 
wife  to  hinder,  delay  or  defraud  the  creditora  of  the  partner- 
ship, and  that  it  should  be  subjected  to  the  payment  of  the 
complainant's  demands  as  in  truth  and  in  fact  assets  of  said 
firm.     Shepherd  v.  Reeves,  281. 

8.  Action  to  recover  statutory  penalty  by  mortgagors ;  when  properly 

brought  in  the  name  of  husband  and  wife. — Where  a  note  given 
by  husband  and  wife,  for  the  purchase  of  goods  sold  to  the 
wife,  is  secured  by  a  mortgage  executed  by  Doth  husband  and 
wife,  which  mortgage  recites  that  the  property  conveyed  there- 
in belonged  to  both  mortgagors,  though  in  fact  it  belonged  to 
the  wife,  an  action  to  recover  the  statutory  penalty  upon  the 
mortgagee's  failure  to  enter  satisfaction  of  the  mortgage  on 
the  record,  is  properly  brought  in  the  name  of  both  the  mort- 
gagors, as  joint  debtors  and  owners  of  the  property  conveyed 
m  the  mortgage,  and  in  such  action  the  mortgagee  can  not  dis- 
pute the  interest  of  both  the  mortgagors  in  the  satisfaction  of 
the  mortgage,  and  their  statutory  right  to  sue  for  the  penalty. 
Thomason  Grocery  Co.  v.  Mitchell^  315. 

9.  Husband  and  wife ;  title  to  property  acquired  by  husband^s  exchange 

of  wife^s  property ;  trover. — Where  a  husband  exchanges  with 
another  certain  peraonal  property  belonging  to  his  wife,  agree- 
ing to  pay  a  designated  sum  in  addition,  and  thereafter  makes  a 
series  of  exchanges,  and  he  is  not  shown  to  have  had  authority 
from  his  wife  to  make  any  exchange  except  the  first,  but  there 
was  no  notice  of  such  authority  to  make  the  exchange  in  the 
first  instance  given  to  the  party  with  whom  it  was  made,  nor  was 
there  any  ratincation  by  the  wife  of  the  subsequent  exchanges, 
the  wife  acquired  no  title  to  the  property  obtained  in  the  last 
exchange  by  the  husband ;  and  she  can  not  maintain  an  action 
of  trover  against  a  person  to  whom  the  husband  sold  said  prop- 
erty in  payment  of  a  mortgage  debt,  for  the  alleged  conversion 
by  him  of  such  property.  Collins  v.  Sh  rbet,  480. 
10.  Estoppel ;  husband  and  wife ;  vendor^s  lien. — The  mere  fact  that  a 
wiie,  who  sells  land  belonging  to  her  separate  estate,  allows  a 
note  for  the  purchase  money  to  be  made  payable  in  the  alterna- 
tive to  her  husband  or  herself,  and  permits  the  husband  to  have 
the  custody  thereof,  does  not  estop  her  to  assert  her  title  to  and 
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ownei*8hip  of  the  note  as  against  her  husband's  creditors,  who 
garnished  and  obtained  judgment  against  the  maker  of  the  note 
as  the  husband's  debtor,  ana  who  are  seeking  to  be  subrogated 
to  their  said  debtor's  alleged  vendor's  lien ;  and  neither  does 
such  fact  nor  the  garnishment  proceeding  in  any  way  destroy  or 
affect  the  wife's  right  to  have  enforced  her  vendor's  lien  for  the 
unpaid  purchase  money  evidenced  by  said  note.  Corry  v.  Jones, 
502. 

11.  Husband  and  wife ;  exchange  of  wife^s  property ;  action  of  detinue. 
A  parol  exchange  by  the  husband  and  wife  of  chattels  belong- 
ing to  her,  which  is  made  prior  to  the  act  approved  February 
28, 1887,  (Code  of  1886,  ^  2348),  making  such  exchange  valid, 
vested  the  title  to  the  chattels  exchanged  in  the  husband,  and 
the  wife  can  not  recover  them  in  an  action  of  detinue  from  one 
who  purchased  them  at  an  execution  sale  under  a  judgment 
against  her  husband.     Cox  v.  Boyettj  687. 

12.  Same ;  same ;  same — Where  certain  chattels  belonging  to  the  hus- 
band, along  with  certain  other  chattels  belonging  to  the  wife, 
are  exchanged  for  other  personal  property,  the  wife  can 
not  maintam  an  action  of  detinue  to  recover  the  personal 
property  exchanged  for,  upon  the  ground  that  they  were  ten- 
ants in  common  of  an  undivided  interest  in  the  property,  with- 
out proof  as  to  the  extent  of  her  interest  therein.    lb.  687. 

INDORSEMENTS,  AND  INDORSEES  AND  INDORSEES. 

1.  Action  against  indorser  of  non-negotiable  note ;  what  necessary  under 

the  statute  to  fasten  liability. -^jfridev  the  provisions  of  the  statute 
(Code  of  1886,  ^  1778-80),  in  order  to  charge  the  indorser  or 
assignor  of  a  non-negotiable  note  for  an  amount  exceeding  one 
hundred  dollars,  a  suit  must  be  brought  against  the  maker  to 
the  first  term  of  the  court  to  which  it  may  properly  be  brought, 
after  indorsement,  unless  the  time  for  bringing  suit  has  been 
extended  or  waived  by  the  consent  of  the  assignor  or  indorser 
in  writing  signed  by  him,  or  unless  suit  is  excused  because  of 
some  one  of  the  categories  enumerated  in  one  of  the  sub-divis- 
ions of  section  1780  of  the  Code  of  1886.  Caidfield  v.  Finne- 
gan,  39. 

2.  Same ;  sufficiency  of  complaint. — ^In  an  action  against  the  indorser 

of  a  non-negotiable  note,  the  complaint  must  aver  a  compliance 
with  the  statutory  requirements  necessary  to  fix  his  liability, 
or  the  particular  causes  relied  on  as  relieving  the  plaintiff  from 
the  duty  of  performance,  as  provided  by  the  statute,  Code  of 
1886,  ^  1780.    lb.  39. 

3.  Sam^ ;  excuse  for  not  suing ;   act  or  promise  inducing  delay  of  suit 

must'  be  before  the  e.rpiration  of  the  period  for  the  institution  of  the 
suit. — When,  in  an  action  against  an  indorser  of  a  non-negotia- 
ble note,  the  plaintiff  relies  upon  the  excuse  as  stated  in  the 
seventh  sub-division  of  section  1780  of  the  Code  of  1886,  as  the 
particular  cause  for  not  bringing  the  suit  as  required  by  section 
1778,  the  act  or  promise  inducing  the  delay  of  the  suit  against 
the  maker  of  the  note  must  have  been  done  or  made  before  the 
expiration  of  the  period  for  bringing  the  suit ;  and  averments 
of  facts  or  transactions  occurring  after  the  expiration  of  the 
period  for  the  institution  of  the  suit  can  not  be  looked  to  as  in- 
ducing delay.    /6.  39. 

4.  Same ;  same ;  the  promise  to  induce  the  delay  must  be  expressed. — 

The  act  or  promise  of  the  indorser  inducing  the  delay  of  suit 
against  the  maker  of  a  non-negotiable  note,  to  constitute  an 
excuse  for  not  bringing  suit  against  the  maker  in  such  sort  as 

Yob.  Hi. 
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to  give  the  indorsee  of  the  non -negotiable  note  a  right  of  action 
against  such  indorser,  must  not  be  a  mere  implied  promise  de- 
duced from  a  verbal  waiver  of  a  suit,  but  must  be  an  expressed 
promise  to  pay.    J 6.  39. 

5.  Saine ;  same;  ca»e  at  bar, — In  an  action  by  an  indorsee  of  a  prom- 

issory note  against  an  indorser,  where,  as  an  excuse  for  not 
bringing  suit  against  the  maker  as  required  by  statute,  the 
plaintiff  avei*s  in  his  complaint  that  he  told  the  defendant  (the 
indorser),  that  nothing  could  be  made  out  of  the  maker  of  the 
note,  and  the  indorser  said  that  he  did  not  expect  the  plaintiff 
to  make  anything  out  of  the  maker,  and  wanted  him  to  wait 
until  the  maker  died,  and  see  if  the  maker's  wife  would  not 
pay  the  note  out  of  the  insurance  money  she  would  receive 
when  the  maker  died,  and  that  the  plaintiff  agreed  to  do  this, 
there  is  not  averred  such  a  ''promise"  to  induce  a  delay  in  the 
bringing  of  the  suit  against  the  maker  as  will  constitute  an  ex- 
cuse under  the  statute  for  the  plaintiff's  failure  to  bring  suit 
against  the  maker.    lb.  39. 

6.  Payment  by  delivery  of  property ;  laches ;  what  necessary  to  discharge 

the  transferror. — A  creditor  accepting  a  transfer  of  drafts  by  mere 
delivery,  without  indorsement,  as  a  conditional  payment  or  as 
collateral  securitv,  is  bound  to  the  use  of  due  diligence  in  ren- 
dering them  available ;  but  the  laches  of  the  creditor  in  this  re- 
spect does  not,  of  itself,  operate  to  discharge  the  transferror, 
and  in  order  to  have  such  effect,  it  must  be  shown  that  the 
laches  caused  loss  or  damage  to  the  transferror.  Anderson  v. 
Timherlake,  ^11. 

INFANTS. 

See  Minors. 

INJUNCTIONS. 

1.  Injunction  by  receiver ;   when  bill  can  be  maintained  to  enjoin  en- 

forcement of  a  judgment. — A  receiver  can,  by  bill  in  equity,  en- 
join the  collection  of  a  judgment  rendered  against  the  corpo- 
ration of  which  he  is  the  receiver,  in  a  suit  to  which  he  was  not 
a  party ;  his  remedy  at  law  by  motion  to  set  aside  and  vacate 
the  judgment,  or  by  certiorari^  not  being  plain,  adequate  and 
complete.    Rogers  v.  Haines ^  50. 

2.  Public   streets;    injunction. — The  proprietor  of   a  hotel,    which 

abuts  on  a  public  street,  can  enjoin  the  use  of  such  street  by 
the  hacks  and  transfer  wagons  of  others  in  such  manner  as  pre- 
vents and  obstructs  him  and  the  guests  of  his  hotel  in  their  rea- 
sonable ingress  to  and  egress  from  the  hotel,  and  in  the 
transportation  of  baggage,  to  their  great  inconvenience  and  to 
his  injury,  and  to  restrain  the  occupancy  of  the  street  in  front 
of  the  hotel  in  a  manner  prohibited  by  a  city  oixlinance  ;  and  a 
bill  filed  for  such  purpose,  averring  facts  showing  such  use  and 
occupancy,  contains  equity.     West  v.  Brown^  118. 

3.  Injunction ;  dissolved  on  the  denials  of  the  answer. — Where,  on  a 

bill  for  an  injunction,  the  facts  upon  which  the  relief  is  claimed, 
are  positively  and  explicitly  denied  in  the  answer,  the  injunc- 
tion is,  as  a  general  rule,  properly  dissolved  upon  motion  made 
therefor;  and  in  reviewing  a  decree  dissolving  an  injunction 
upon  the  denials  of  an  answer,  this  court  will  not  consider  the 
merits  of  the  defense  presented  by  affimative  averments  in  the 
answer.    lb.  118. 

4.  Injunction  of  sale  under  execution ;  sufficiency  of  averments  of  bill. 

Where  a  bill  to  enjoin  the  enforcement  of  a  judgment  recov- 
ered on  a  note,  which  avera  that  no  aummons  and  complaint 
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were  ever  served  on  him,  notifying  him  of  the  pendency  of  the 
suit  in  which  the  judgment  was  i-ecovered,  that  complainant- 
had  paid  the  note,  which  was  the  foundation  of  the  judgment, 
to  the  payee  thei*ein  prior  to  its  transfer  to  plaintiff  in  said  suit, 
but  he  had  not  taken  up  the  note  because  the  holder  said  it  was 
lost,  that  complainant  heard  nothing  more  of  the  note  until 
told  of  the  recovery  of  the  judgment  by  defendant,  after  ad- 
journment of  the  term  of  the  court  at  which  it  was  rendered, 
and  that  the  payment  of  said  note  was  a  good  and  valid  defense 
to  the  suit  upon  it  which  he  would  have  pleaded  and  proved 
had  he  been  notified  of  its  pendency, — there  is  sufficiently 
shown,  by  such  averments,  the  existence  of  a  good  defense  to 
said  suit,  and  the  want  of  an  opportunity  to  interpose  it  with- 
out disclosing  negligence  or  want  of  diligence  on  the  part  of 
complainant,  to  give  the  bill  equity ;  and  upon  the  poof  of  such 
averments,  the  complainant  is  entiled  to  the  relief  prayed. 
Raisin  Fertilizer  Co.  v.  McKenna,  274. 

5.  Sarae ;  same ;  laches, — The  delay  of  three  years  in  filing  a  bill  to 

enjoin  the  enforcement  of  a  judgment  rendered  without  notice 
of  the  pendency  of  the  action  on  a  note,  which  had  been  paid, 
during  which  time  the  complainant  was  undisturbed  by  execu- 
tion on  the  judgment,  and  no  steps  were  taken  to  foreclose  the 
mortgage  given  to  secure  payment  of  said  note,  is  not  such 
delay  as  to  bar  relief  against  said  judgment.    Ih.  274. 

6.  Sale  of  intestate's  land;  purchaser  from  widow  and  heirs  a  party 

interested,  and  can  contest  application  for  sale ;  when  bill  for  in- 
junction without  equity. — ^The  purchaser  of  land  from  a  widow 
and  heirs  at  law  of  an  intestate  is  a  party  interested  in  the  es- 
tate within  the  meaning  of  the  statute  (Code  of  1886,  §  2106), 
allowing  any  party  interested  in  the  estate  to  contest  in  the 
probate  court  an  application  made  therein  for  the  sale  of  land 
to  pay  debts  of  the  estate ;  and  being  able  to  obtain  the  adequate 
relief  in  the  probate  court  by  a  contest  of  the  application  for 
the  sale,  such  purchaser  must  pursue  that  remedy  and  can  not 
maintain  a  bill  in  equity  to  enjoin  the  proposed  sale.  {Banks  v. 
Speers,  103  Ala.  447,  in  so  far  as  it  holds  to  the  contrary  of  this 
proposition,  oven-uled.)    Speers  v.  Banks,  323. 

7.  Same ;  deficiency  of  assets  of  the  estate  to  pay  debts  caused  by  devas- 

tavit will  not  justify  a  sale  of  the  land. — ^fn  order  to  justify  the 
oi-der  of  sale  of  the  lands  of  a  decedent's  estate  for  the  pay- 
ment of  debts,  a  deficiency  in  fact  of  the  assets  of  the  estate  is 
necessary ;  but  if  such  deficiency  has  been  brought  about  by 
mal-administration,  or  by  devastavit  committed  by  the  personal 
representative,  a  case  is  not  made  out  justifying  an  order  of 
sale.    lb.  323. 

8.  Injunction  to  restrain  payment   of  teacher  of  public  school;   when 

properly  refused. — Where  the  location  of  a  public  school  is 
changed  at  the  request  and  for  the  benefit  of  the  majority  of 
the  patrons  thereof,  the  payment  of  a  teacher  employed  in  such 
school  will  not  be  restrained  by  injunction  at-the  suit  of  a  few 
of  the  patrons,  where  the  amount  involved  is  small,  though  her 
contract  as  teacher  was  void  because  the  location  of  the  school 
was  not  changed  in  the  manner  prescribed  by  the  statute, 
(Code  of  1886,  §§  966,  et  seq..  as  modified  by  Acts,  1890-91,  p. 
554 ;  Acts,  1894-95,  p.  551).     Braslier  v.  Miller,  485. 

INSURANCE. 

1.  Insurance ;  condition  as  to  change  of  title;  applies  to  transactions 
subsequent  to  issuance  of  policy. — ^A  condition  in  a  fire  insurance 
policy  that  it  shall  be  void  "if  the  property  shall  be  sold  or 
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transferred,  or  any  change  take  place  in  the  title  or  possession," 
applies  only  to  sales  or  transfera  or  changes  made  subsequent 
to  the  issuance  of  the  policy ;  and  a  mortgage  on  the  property, 
executed  before  the  policy  was  issued,  is  not  within  the  tenns 
and  meaning  of  the  condition,  and  the  fact  of  the  execution  of 
such  mortgage  will  not  avoid  the  policy.  Cowart  v.  Cap,  City 
Ins.  Co.,  356. 

2.  Same ;  aatne ;  notice  of  agent. — The  validity  of  a  policy  of  insurance 

is  not  affected  by  the  existence  of  a  mortgage  on  the  insured 
property,  contrary  to  one  of  its  conditions,  if  at  the  time  of  ob- 
taining the  insurance  the  insured  informed  the  agent  of  the  in- 
surance companv,  who  wrote  and  delivered  the  policy,  of  the 
existence  of  said  mortgage.    Ih.  366. 

3.  Same;  sole  ownership  of  the  praperty;   immaterial;  has  no  relation 

to  incumbrance  on  laud. — In  an  action  on  a  policy  of  fire  insur- 
ance covering  plain tifif's  house  and  furniture  therein,  a  plea 
Presents  an  immaterial  issue  which  sets  up  that  the  plaintiff 
id  not  own  "the  entire  interest  in  the  property  at  the  time  of 
the  loss."    Ih.  356. 

4.  Same ;  condition  against  other  insurance;  when  no  breach  shown. 

The  condition  in  a  policy  of  fire  insurance,  that  "if  there  shall 
be  any  prior  or  subsequent  insurance  upon  the  property  hereby 
insured,  or  any  part  thereof,  *  *  *  without  the  assent  of  the 
company  indorsed  hereon,  then,  this  policy  shall  be  void,"  is 
not  broken  and  the  policy  is  not  annulled  by  the  existence  of 
prior  insurance,  when  it. is  shown  that  such  prior  insurance  was 
in  favor  of  one  from  whom  the  insured  had  borrowed  money 
and  to  whom  he  had  given  a  mortgage  on  the  land  upon  which 
the  insured  property  was  situate,  and  that  it  was  taken  out  by 
one  who  was  the  agent  of  the  insured  in  negotiating  the  loan 
and  who  paid  for  such  insurance  out  of  the  gi'oss  sum  he  re- 
ceived for  expenses  in  the  negotiation  of  the  loan,  and  that  the 
holder  of  the  subsequent  policy  had  no  connection  whatever 
with  the  taking  out  of  the  first  insurance  and  no  knowledge  or 
notice  of  its  existence  until  after  the  loss  of  insured  property 
by  fire.    76.356. 

5.  Same;  same;  same. — In  such  case,  the  condition  of  the  policy  is 

not  broken ,  nor  is  the  insurance  thereunder  annulled  by  the 
fact  that,  after  the  loss,  the  insured,  by  the  advice  of  the  agent 
of  the  company  issuing  it,  made  proof  of  loss  and  claimed  pay- 
ment under  the  first  policy ;  the  loss  having  then  occurred,  the 
rights  of  the  parties  having  become  fixed,  and  the  reason  of  the 
stipulation  against  other  insurance  having  ceased.    lb.  356. 

6.  Arbitration ;  impeachment  of  award ;    loss   under  a  fire   insurance 

policy. — When  in  accordance  with  the  provisions  of  a  fire  insur- 
ance policy,  and  acting  under  a  written  agreement  between 
them,  the  insured  and  insurer,  after  the  burning  of  a  stock  of 
goods  covered  by  the  policy,  submit  the  matter  of  difference 
between  them  as  to  the  amount  of  the  loss  sustained  to  arbitra- 
tion, and  the  agreement  of  submission  included  the  ascertain- 
ment by  the  arbitrators  of  the  loss  and  damage  done  to  the 
goods  which  were  wholly  consumed,  as  well  as  those  which 
were  partially  consumed  or  injured,  and  the  awai-d,  when  taken 
in  connection  with  the  submission,  affirmatively  shows  that  the 
arbitratoi-s  did  pass  upon  and  ascertain  the  loss  and  damage  to 
the  goods  wholly  consumed,  as  well  as  those  partially  consumed 
or  injured,  neither  of  the  parties  to  such  arbitration,  can  in  an 
action  at  law  upon  the  policy  or  upon  the  awai-d,  dispute  or 
contradict  the  express  recitals  of  the  awai*d  made  by  said  arbi- 
trator, or  impeach  such  awai-d  on  the  ground  that  the  arbitra- 
tors refused  to  consider,  or  to  include  in  the  award,  the  loss  on 
so  much  of  the  goods  as  were  totally  destroyed,  Georgia  Hom^ 
Ziw,  Co,  V.  Klim  <fe  Co,,  366,  r  T 
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1.  Competency  of  judge  as  witness  in  proceedings  before  himself. — ^A 
judge  is  incompetent  to  testify  as  a  witness  in  a  cause  or  pro- 
ceeding being  tried  before  him;  and,  therefore,  a  probate  judge 
cannot  testify  as  a  witness  in  a  proceeding  pending  before  him 
for  the  probate  of  a  will.    Estes  v.  Bridgforth,  221. 

JUDGMENTS  AND  DECREES. 

1.  Assignment  of  judgment ;  entry  on  record  does  not  constitute  noHce 

thereof  to  defendant, — ^The  enti7  of  the  transfer  of  a  judgment 
upon  the  record  of  said  judgment  does  not  operate  as  notice  to 
the  defendant  therein  of  such  assignment ;  nor  does  the  statute 
(Code  of  1886,  ^  2927)  giving  to  the  assignee  of  a  judgment  or 
decree,  the  assignment  to  whom  is  entered  on  the  judgment 
record,  the  right  to  have  execution  issued  thereon  for  his  use, 
whether  plaintiff  be  living  or  dead,  make  the  entry  of  such 
transfer  notice  to  the  defendant  of  the  assignment.  Steiner  v. 
Scholze,  88. 

2.  Same;  void  if  for  security  merely ^  though  absolute  in  form. — ^Where 

a  transfer  or  assignment  of  judgment,  though  absolute  and  un- 
qualified in  form,  is  in  fact  made  merely  as  security  for  the  in- 
debtedness of  the  assignor,  there  is  a  reservation  of  a  benefit  to 
the  assignor,  and  such  assignment  is  void  as  to  other  creditors. 
lb.  88. 

3.  Decree ;  removing  disabilities  of  married  woman;  invalid  when  juris- 

dictional facts  not  shown. — ^A  decree  in  a  chancery  court,  pur- 
porting to  remove  the  disabilities  of  coverture  of  a  married 
woman,  which  does  not  show  the  jurisdictional  facts,  such  as 
that  she  was  possessed  of  a  separate  estate,  that  her  petition 
was  in  writing,  the  consent  of  her  husband  in  writing,  the  proof 
by  deposition  as  in  chancery  cases,  and  which  is  unaided  by  any 
further  record,  is  invalid  and  insufficient  to  show  that  there  had 
been  a  removal  of  disabilities  of  coverture.  Troy  Fertilizer  Co. 
V.  Zachry,  111. 

4.  Injunction  of  jtidgment ;  lollies. — The  delay  of  three  years  in  filing 

a  bill  to  enjoin  the  enforcement  of  a  judgment  rendered  with- 
out notice  of  the  pendency  of  the  action  on  a  note,  which  had 
been  paid,  during  which  time  the  complainant  was  undisturbed 
by  execution  on  the  judgment,  and  no  steps  were  taken  to  fore- 
close the  mortgage  given  to  secure  payment  of  said  note,  is  not 
such  delay  as  to  bar  relief  against  said  judgment.  Raisin  Fer- 
tilizer Co.  V.  McKinna,  274. 

5.  Effect  of  joining  issue  upon  bad  plea ;  defendant  entitled  to  verdict  iY 

sustained  by  the  facts. — When  the  plaintiff  joins  issue  upon  a  bad 
plea,  without  challenging  its  sufficiency  by  demurrer,  the  de- 
fendant is  entitled  to  a  verdict  if  the  jury  find  that  the  evidence 
introduced  supports  the  averments  of  such  plea.  Sharpe  d:  Son 
V.  Barney y  361. 

6.  Summary  proceeding  against  sheriff" s  sureties ;  judgment  by  default 

and  its  recitals. — In  a  summary  proceeding  under  the  statute 
(Code  of  1886,  $  3101)  against  the  sureties  on  a  sheriff's  official 
bond,  upon  the  failure  of  the  sureties  to  appear  in  response  to 
notice  of  the  motion,  a  judgment  by  default  against  them  is 
proper;  but  the  judgment  entry  must  show  that  every  material 
averment  of  the  motion  was  proved.     Chandler  v.  Reid,  390. 

7.  Claim  of  exemption ;  judgment  in  claim  suit  instituted  after  levy  of 

execution  no  bar  to  claim  of  exemption. — Where,  after  the  levy  of 
an  execution  upon  property  as  belonging  to  the  defendant,  there 
is  instituted  by  a  third  party  a  statutory  trial  of  the  right  to 
the  property  levied  upon,  and  judgment  is  rendered  in  favor  of 
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the  plaintiff  in  execution ,  the  Judgment  in  such  claim  suit  is  not 
conclusive  upon  the  defendant  in  execution  as  to  his  right  to 
claim  exemptions,  and  is  no  bar  to  the  assertion  of  such  right; 
the  defendant  in  execution  not  being  a  party  to  the  claim  suit. 
BoyUton  v.  Rankin  <Sc  Co., 408. 

8.  Bill  to  set  aside  a  judgment  by  confession ;  sufficiency  of  averment  to 

impart  equity. — ^In  a  bill  by  a  creditor  to  have  set  aside  as  fraud- 
ulent a  judgment  confessed  by  his  debtor  to  another  creditor, 
the  averment  that  the  judgment  was  confessed  with  the  intent 
to  hinder,  delay  or  defraud  complainant  and  other  creditors  is 
a  mere  conclusion  of  the  pleader,  and  is  insufficient  to  impart 
equity  to  the  bill,  without  a  statement  of  substantial  facts 
from  which  the  alleged  covinous  intent  can  be  inferred.  Warren 
6c  Co,  V.  Hunt.  506. 

9.  Judgment  by  confession;  not  fraudulent  when  obtained  on  bona  fide 

debt. — ^The  fact  that  a  creditor  holding  a  bona  fide  debt,  without 
knowledge  of  his  debtor's  insolvency,  obtained  a  confession  of 
judgment  for  the  amount  of  said  debt,  does  not  of  itself  raise  a 
presumption  of  a  fraudulent  collusion  for  the  hindrance  or  de- 
lay of  other  creditors,  and  is  not  evidence  of  an  intent  on  the 
part  of  the  plaintiff  in  such  judgment  to  hinder,  delay  or  de- 
fraud other  creditors ;  and  a  bill  seeking  to  set  aside  as  fraudu- 
lent such  confession  of  Judgment,  which  does  not  challenge  the 
bona  fides  of  the  debt,  and  fails  to  show  that  the  judgment 
creditor  had  notice  of  the  debtor's  insolvency,  is  without 
equity.    lb.  506. 

10.  Same ;  circumstances  attending  the  confession ;  when  not  showing 

fraud.-— The  fact  that  a  judgment  in  a  civil  case  was  confessed 
during  the  criminal  week  of  the  court,  that  the  case  had  not 
been  previously  docketed,  and  as  soon  as  docketed  on  the  civil 
docket  the  defendant  appeared,  waived  time  and  service  and 
confessed  the  said  juagment,  without  having  the  docket 
sounded  or  the  case  callea  in  open  court,  while  evidence  per- 
haps of  the  debtor's  willingness  to  prefer  that  particular  credi- 
tor and  constituting  some  indicia  of  fraud,  are  not  sufficient 
evidence  of  a  covinous  intent  to  stamp  the  confession  and  ren- 
dition of  judgment  thereon  fraudulent.    lb.  506. 

11.  Equity  pleading;  validity  of  decree  rendered  in  vacation  by  consent. 

A  decree  rendered  in  vacation  by  consent  of  the  parties,  under 
the  authority  of  the  statute  (Code  of  1886,  ^  3693),  and  in  com- 
pliance with  Rule  80o  of  Chancery  Practice,  has  the  same 
validity  as  if  rendered  in  term  time.  Adler  v.  Van  Kirk  L.  <fc 
C.  Co.,  561. 

12.  Same ;  effect  of  consent  decree. — Where  the  parties  to  a  suit  in 

equity  are  sui  juris  and  occupy  no  confidential  relations  to  each 
other,  a  decree  of  a  court  having  jursidiction  of  the  subject 
matter,  i-endei*ed  bv  consent  of  the  parties,  though  without  any 
ascertainment  by  the  court  of  the  truth  of  the  facts  aven-ed 
in  the  bill,  is,  in  the  absence  of  fraud  in  its  procurement,  as 
binding  and  conclusive  between  the  parties  and  their  privies  as 
if  the  suit  had  been  an  adverearyone,  and  the  decree  had  been 
rendei'ed  upon  controverted  issues  of  fact,  and  after  due  consid- 
eration thereof  by  the  court.    1  b.  651. 

13.  Same. — The  consent  for  the  rendition  of  a  consent  decree  ope- 

rates as  a  waiver  of  eiTor  in  a  proceeding  precluding  a  review 
of  the  decree  upon  appeal,  and  as  a  general  rule,  upon  a  bill  of 
review.    lb.  551. 

14.  Bill  impeaching  consent  decree  for  fraud ;  what  necessary  to  main- 

tain it. — In  order  to  maintain  an  original  bill  or  an  original  bill 
in  the  nature  of  a  bill  of  review  seeking  to  impeach  a  consent 
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decree  for  fraud,  it  must  be  shown,  by  appropriate  averments 
and  proof,  that  the  fraud  charged  relates  to  the  procurement 
of  the  decree,  or  of  the  consent  upon  which  it  was  based,  as 
distinguished  from  fraud  which  vitiates  the  cause  of  action, 
and  which  should  have  been  interposed  as  a  defense  to  the  suit. 
lb.  561. 

15.  Equitable  relief;  XL^Iien  de/endant  at  law  not  barred  therefrom ;  laches. 

A  defendant  in  a  suit  at  law,  having  only  a  purely  equitable 
defense  to  the  cause  of  action  stated  in  the  complaint,  is  not 
baiTed  of  his  equity  by  the  mere  fact  that  he  defers  filing  his 
bill  until  judgment  has  been  rendered  against  him  at  law,  and 
such  delay  asking  for  relief  in  a  court  of  equity  does  not  con- 
stitute laches.    Stevens  v.  Hertzler,  563. 

16.  Same     same;     estoppH.— Where    a   defendant     in    a     suit     at 

law  has;  only  a  purely  equitable  defense  which  could  not 
be  made  available  to  him  in  a  court  of  law,  he  is  not 
estopped  from  seeking  equitable  relief  against  such  judgment 
by  the  mere  fact  that  he  did  not  invoke  the  powers  of  equity 
thereto  until  after  the  judgment  at  law  was  rendered.    Tb.  563. 

17.  Same ;  same ;  judgment  at  law  does  not  constitute  estoppel  against  de- 

fendant.— ^A  judgment  recovered  upon  a  written  contract  in  a 
suit  at  law  does  not  estop  the  judgment  defendant  to  after- 
wards say  that  the  contract  had  the  form,  as  written,  only  in 
consequence  of  a  mutual  mistake  of  the  parties,  and  the  agree- 
ment between  them  was  materially  dinerent  from  that  evi- 
denced by  the  writing,  and  does  not  preclude  him  from  invoking 
equity  to  reform  the  written  contract,  so  that  it  shall  set  forth 
the  terms  upon  which  the  parties  really  agreed,  which  terms 
would  not  authorize  the  judgment  rendered.    lb.  563. 

18.  Decree   obtained    by  fraud;  jurisdiction   of  eq'iity  to  grant   relief. 

A  court  of  equity  has  jurisdiction  to  vacate  judgments  and  de- 
crees obtained  by  fraud ;  but  in  the  exercise  of  such  jurisdic- 
tion the  judgments  and  decrees  of  courts  of  competent  juris- 
diction can  only  be  impeached  and  vacated  for  actual  or 
intentional  fraud  in  the  procurement  thereof,  as  distingushed 
from  fraud  which  would  vitiate  the  cause  of  action,  and 
would  constitute  a  defense  to  the  suit.  McDonald  v.  Pear- 
son,  630. 

19.  Same;  same. — ^A  bill  seeking  to  annual  a  final  decree  for  fraud, 

which  shows  a  state  of  facts  consistent  with  honesty  of  inten- 
tion and  does  not  disclose  any  fiduciary  relationship,  does  not 
show  fraud  as  would  justify  the  impeachment  of  the  decree, 
and  is  demurrable  for  that  reason.    lb.  630. 

20.  Same;  same;  cane  at  bar. — A  bill  to  vacate,  on  the  ground  of 

fraud,  a  decree  in  behalf  of  defendant  for  attorney's  fees,  ren- 
dered in  a  suit  by  complainant,  as  beneficiary,  against  his  trus- 
tee, for  a  final  settlement,  averi-ed  that  defendant,  the  trustee's 
attorney,  was  opposing  a  decree  in  said  cause,  and  was  ap- 
proached by  complainant  to  obtain  his  consent  to  such  deci-ee, 
and  that,  thereupon,  in  the  presence  of  complainant's  solicitor, 
defendant  insisted,  as  a  condition  to  his  non-resistance,  that  he 
be  paid  for  his  f^ervices  to  the  trustee,  and  represented  that  the 
trustee  owed  him  $1,000  for  fees;  that  such  representations 
were  untrue,  and  complainant  having  no  means  of  kno\ying 
how  much  was  due  him,  but  relying  on  his  statements,  con- 
sented to  allow  him  $750;  that  pursuant  to  the  understanding 
between  them,  a  petition  was  filed  by  defendant  for  allowance 
of  fees,  and,  on  reference,  complainant  testified  that  $750  vyas  a 
proj:or  charge  for  defendant's  services,  said  testimony  being 
given  in  reliance  on  defendant's  representations  and  proforma. 
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as  carrying  out  their  agreement ;  that  complainant,  on  obtain- 
ing possession  of  the  trustee's  papers;  discovered  that  defend- 
ant, six  years  before  the  decree,  rendered  his  bill  against  the 
trustee,  which  was  settled  by  note;  and  that  receipts  given  by 
defendant  showed  that  he  had  been  paid  $300  on  the  note,  and 
$50  on  account  of  attorney's  fees.  Held:  That  fraud  to  author- 
ize vacation  of  the  decree  was  not  shown.    Ih.  680. 

21.  Bill  of  review  impeaching  decree ;   right  to  file ;    allegations. — An 

original  bill  in  tne  nature  of  a  bill  of  review  seeking  to  annul  a 
decree  of  fraud  can  be  filed  without  leave  of  the  court ;  but  to 
be  sufficient,  the  bill  must  state  the  decree  and  the  proceedings 
which  led  to  it,  together  with  the  circumstances  of  fraud  on 
which  it  is  impeached.    Ih.  830. 

22.  Action  of  detinue ;  judgment ;  charge  to  the  jury. — The  plaintiff  in 

an  action  of  detinue  who  did  not  give  bond  and  take  possession 
of  the  property,  cannot  complain  on  appeal  of  the  refusal  of 
the  trial  court  to  instruct  the  jury,  that  if  they  found  for  the 
defendant  they  must  assess  the  value  oi  each  item  of  property 
involved  in  the  suit;  and  especially  is  this  true,  where  no  judg- 
ment is  rendered  against  plaintiff  either  for  the  property  or  its 
alternate  value.     Cox  v.  Boyett,  687. 

JUEISDICTION. 

1.  Trover ;  measure  of  recovery;  plea  to  the  jurisdiction  of  the  court. 

In  an  action  of  trover,  the  measure  of  recovery  is  the  value  of 
the  property  at  the  time  of  its  conversion,  or  at  any  time  subse- 
quent thereto  with  interest ;  and  in  such  action,  a  plea  aver- 
ring that  the  value  of  the  pixiperty  alleged  to  have  been  con- 
verted was,  at  the  time  of  the  institution  of  the  suit,  less  than 
the  minimum  amount  of  which  the  court  had  jurisdiction,  is 
insufficient  to  challenge  the  jurisdiction  of  the  court.  Sharpe 
d:  Son  v.  Barney j  361. 

2.  Jurisdiction  of  the  court;  amount  involved. — Where  the  jurisdic- 

tion of  the  court  depends  upon  the  amount  involved  in  the 
case,  it  is  not  determined  by  the  verdict  of  the  jury,  but  by  the 
amount  claimed  in  the  complaint,  if  the  claim  is  a  bona  fide 
one ;  and  the  mere  fact  that  the  jury,  upon  conflicting  evidence 
as  to  the  amount  of  the  claim,  finds  a  vei-dict  for  a  less  sum 
than  the  minimum  amount  of  which  the  court  has  jurisdictioi^, 
is  not  an  ouster  of  jurisdiction,  but  plaintiff  in  such  case,  if  he 
presented  a  bona  fide  claim  within  the  jurisdiction  of  the  court, 
IS  entitled  to  judgment  for  such  amount.    lb.  361. 

3.  Jurisdiction  of  city  court  of  Talladega  issuance  of  remedial  writs. 

Under  the  Acts' of  1892-93,  p.  541,  creating  the  city  court  of 
Talladega  and  confei-ring  upon  it  the  same  powei-s  as  are  exer- 
cised by  circuit  and  chancery  courts  and  upon  the  judge  thereof 
the  same  powei-s  and  duties  as  are  conferred  upon  circuit  judges 
and  chancellors,  the  judge  of  said  court  has  authority  to  issue 
all  remedial  writs  of  an  extraordinary  nature  to  inferior  juris- 
dictions.    Wilson  V.  Duncan^  659. 

JITRY  AND  JURORS. 

1.  Pleading  and  practice  :  special  finding  by  court;  sufficiency  thereof . 
Where  a  cause  is  tried  by  the  court  without  the  intei'vention  of 
a  jury,  and  the  parties  request  a  special  finding  on  the  facts  by 
the  court,  as  provided  by  statute  (Code  of  1886.  ^  2743-45),  the 
court  must  make  a  statement  in  writing  of  its  finding,  which 
statement,  with  the  judgment  rendered  thereon,  must  be  en- 
tered'on  the  minutes ;  and  a  mere  setting  out  of  all  evidence  in 
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the  cause,  conflicting  and  undisputed,  as  appears  in  a  bill  of 
exceptions,  and  rendering  judgment  thereon,  does  not  consti- 
tute a  finding  of  the  issues  of  fact,  as  required  by  the  statute. 
Brock  V.  L.  d-  .V.  R,  R.  Co.,  431. 

JUSTICES  OF  THE  PEACE. 

1.  Garnishment  suit ;  appeal  from  judgment  before  justice  of  the  peace ; 

answer  of  garnishee. — On  an  appeal  by  a  garnishee  to  the  circuit 
court  from  a  judgment  against  him  by  a  justice  of  the  peace  on 
a  contest  of  his  answer,  the  case  is  triable  de  novo  on  its  merits, 
and  while  it  is  his  right,  it  is  not  necessary  for  him  to  make  answer 
anew ;  yet  if  he  exercises  the  right  and  files  a  new^  answer  .which 
is  a  mere  repetition  of  his  former  answer,  denying  indebtedness, 
Ac,  during  the  period  fixed  by  the  statute,  the  filing  of  such 
new  answer  does  not  have  the  effect  of  extending  the  period  of 
inquiry  as  to  indebtedness  up  to  the  time  of  the  making  of  the 
new  answer,  except  as  to  such  as  accrues  during  saia  period 
under  an  antecedent  contract.    Henry  v.  McNamara,  107. 

2.  Same ;  same ;  sam^..—li  on  such  appeal  the  garaishee  files  a  new 

answer  in  which,  after  denying  the  indebtedness  at  the  times 
specified  in  the  statute,  he  goes  further  and  denies  that  he  is 
indebted  to  the  defendant  at  the  time  of  the  filing  of  such  new 
answer,  the  plaintiff  then  has  the  right  to  controvert  the  truth 
of  the  denial  and  tender  an  issue  averring  that  the  garnishee 
was  indebted  to  defendant  at  that  time ;  but  while  controvert- 
ing such  denial,  the  plaintiff  can  not  require  the  garnishee  to 
meet  an  issue  averring  the  existence  of  an  indebtedness  at  some 
time  between  the  making  of  the  two  answers,  except  as  such 
accrued  during  that  period  under  an  antecedent  contract,  nor 
any  issue,  which,  if  joined  in,  would  authorize  proof  of  an 
indebtedness  contracted  after  the  making  of  the  first  answer. 
Ih.  107. 

3.  Unlawful  detainer ;   rulings  of  justice  of  the  peace  on  the  pleadings 

not  revisahle  on  appeal  to  the  circuit  court.— -In  the  trial  of  a  suit 
for  unlawful  detamer  before  a  justice  of  the  peace,  rulings  upon 
the  pleadings,  such  as  allowing  amendments  to  the  complaint, 
even  if  erroneous,  are  not  revisable  on  appeal  to  the  circuit 
court;  the  statute  (Code  of  1886,  §  3405)  requiring  that  on  ap- 
peal to  the  circuit  court  the  cause  shall  be  "tried  de  novo  *  * 
*  without  regard  to  any  defects  in  the  summons  or  other  pro- 
cess proceedings  before  the  justice  of  the  peace."  Walton  v. 
Parker,  673. 

LACHES. 

1.  Injunction  of  judgment;  laches. — ^The  delay  of  three  years  in  filing 

a  bill  to  enjoin  the  enforcement  of  a  judgment  rendered  with- 
out notice  of  the  pendency  of  the  action  on  a  note,  which  had 
been  paid,  during  which  time  the  complainant  was  undisturbed 
by  execution  on  the  judgment,  and  no  steps  were  taken  to  fore- 
close the  mortgage  given  to  secure  payment  of  said  note,  is  not 
such  delay  as  to  bar  relief  against  said  judgment.  Raisin  Fer- 
tilizer Co.  V.  McKenna,  274. 

2.  Bill  to  correct  misdescription  of  land  in  a  deed;  laches. — A  bill  filed 

by  a  purchaser,  to  have  corrected  a  misdescription  of  land  in  a 
deed  from  defendant's  ancestor,  who  was  also  complain- 
ant's vendor,  so  as  to  exclude  from  it  the  land  afterwards  con- 
veyed to  complainant,  is  not  demurrable  on  the  gi'ound  of  laches, 
thoupc^  such  bill  was  not  filed  until  sixteen  years  after  the  exe- 
cution of  the  deed  sought  to  be  corrected  and  after  the  death 
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of  the  grantor  and  grantee  therein,  where  the  averments  of 
the  bill  show  that  the  common  grantor  remained  in  possession 
of  the  land  sought  to  be  excluded  from  the  deed  to  defendant's 
ancestor,  until  he  conveyed  it  by  his  deed  to  complainant,  and 
that  thereafter  the  complainant  was  in  possession  until  defend- 
ants recovered  it  of  him  in  an  action  of  ejectment,  and  that  the 
bill  was  filed  immediately  after  the  termination  of  the  eject- 
ment suit.     Harris  v.  Jiv//,  363. 

3.  Payment  by  delivery  of  property ;  lachen ;  v:hat  necessary  to  discharge 

the  transferror. — A  creditor  accepting  a  transfer  of  drafts  by  mei*e 
delivery,  without  indorsement,  as  a  conditional  payment  or  as 
collateral  security,  is  bound  to  the  use  of  due  diligence  in  ren- 
dering them  them  available ;  but  the  laches  of  the  creditor  in 
this  respect  does  not,  of  itself,  operate  to  discharge  the  trans- 
ferror, and  in  oi-der  to  have  such  effect,  it  must  be  shown  that 
the  laches  caused  loss  or  damage  to  the  transfeii'or.  Anderson 
V.  Timherlake,  377. 

4.  Same ;  neglect  to  demand  payment  not  conclusive  against  existence  of 

implied  contract, — Where  one  party  to  an  express  contract  renders 
more  services  or  furnishes  more  property  than  the  contract 
called  for,  and  the  other  party  accepts  the  benefit  thereof,  the 
mere  fact  of  a  neglect  upon  the  part  of  the  former  to  demand 
payment  for  the  services  or  for  the  use  of  the  property,  is  not 
conclusive  against  his  right,  and  does  not,  of  itself,  determine 
the  non-existence  of  an  implied  contract  for  him  to  be  compen- 
sated for  the  services  rendered  or  the  property  furnished ;  and 
whether  the  services  were  rendered  and  accepted  or  the  property 
furnished  and  used  without  the  intent  that  compensation  would 
be  claimed  or  made,  is  to  be  determined  from  the  relation  of 
the  parties,  their  course  of  dealing  in  each  particular  case,  and 
other  facts  illustrative  of  their  mutual  concurring  purposes. 
Brush  Electric  Light  &  Power  Co.  v.  City  Council  of  Montgomery ^ 
433. 

5.  Eauitahle  relief;  when  defendant  at  law  not  barred  therefrom  ;  laches. 

A  defendant  in  a  suit  at  law,  having  only  a  purely  equitable  de- 
fense to  the  cause  of  action  stated  in  the  complaint,  is  not 
barred  of  his  equity  by  the  mere  fact  that  he  defers  filing  his 
bill  until  judgment  has  been  entered  against  him  at  law,  and 
such  delay  asking  for  relief  in  a  court  of  equity  does  not  con- 
stitute laches.     Stevens  v.  Hertzler,  563. 

LANDLORD  AND  TENANT. 

1.  Landlord's  lien  for  advances  made  at  his  request  \  superior  to  lien  of 

chattel  mortgage  previously  executed. — Where  a  merchant  is  in- 
duced to  make  advances  to  a  tenant  at  the  instance  and  request 
of  the  landlord,  who  "became  legally  bound  or  liable  at  or  be- 
fore the  time  such  advances  were  made,''  the  landlord's  lien  for 
such  advances  on  the  crop  gi'own  on  the  rented  lands,  is  super- 
ior to  a  mortgage  on  the  crop  previously  executed  by  the  ten- 
ant to  a  third  pei*son  ;  and  the  merchant,  to  whom  was  delivered 
the  crop  by  the  landloi-d  or  his  agent  in  payment  of  the  ad- 
vances, is  not  liable  to  the  mortgagee  in  an  action  of  trover  for 
the  conversion  of  said  crop.  DowUng  d-  Co.  v.  Wall,  Stokes  & 
Co.,  58. 

2.  Landlord's  lien;  notice  thereof;  actual  knowledge  not  necessary. — In 

order  to  charge  a  purchaser  of  cotton  from  a  tenant  with  notice 
of  the  lien  of  the  landlord,  it  is  not  necessary  that  he  should 
have  actual  knowledge  thereof,  but  if  the  purchaser  has  Jcnowl- 
edge  of  facts  sufficient  to  excite  inquiry,  or  which  would  be 
naturally  and  reasonably  calculated  to  cause  him  to  suspect  the 
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existence  of  the  landloixi's  lien,  he  is  chargeable  with  notice. 
Foxworth  V.  Brown  Bros.,  299. 
3.  Purchase  of  tenant^s  crop;  vjhat  consiitules  knowledge  of  landlord*8 
lien. — When  one  who  purchases  from  a  tenant  knows  that  the 
property  purchased  was  raised  on  the  rented  premises,  he  is 
chai*geable  with  knowledge  of  the  landlord's  lien  ;  and  upon  the 
landlord  not  being  paid  his  rent,  such  purchaser  is  liable  to  him 
therefor  in  an  action  of  assumpsit  for  money  had  and  received. 
lb.  299. 

LEGACY  AND  LEGATEE. 
See  Wills. 

LEGISLATURE  AND  LEGISLATION. 

1.  Repealing  lairs;  omission  in  printed  act;  legislative  record. — Where 

the  printed  act  of  the  legislature  omits  a  portion  of  the  act 
adopted,  as  shown  by  the  enrolled  act  in  the  office  of  the  Secre- 
tary of  State,  the  latter  controls.     Wilson  r.  Duncan,  659. 

2.  tSame ;  same ;  statute  providing  for  contest  of  election,  qiving  secur- 

ity /or  co«f«.— Section  417  of  the  Code  of  1886,  limiting  the 
amount  of  security  which  can  be  required  of  one  contesting  an 
election  to  five  hundred  dollare.  is  repealed  by  the  act  approved 
February  10,  1893  (Acts  of  1892-93,  p.  468),  which  pi-ovides  a 
new  system  of  election  contests ;  the  enrolled  act  on  file  in  the 
office  of  the  Secretai*y  of  State  mentioning  said  section  as 
among  the  sections  of  the  Code  repealed,  although  it  is  not 
mentioned  in  the  printed  act.    Ih.  659. 

LEVY  AND  SAI.E. 

1.  Purchase  at  execution  sale;  sheriff's  deed  conveys  only  defendants 

interest  subject  to  existing  equities. — The  purchaser  of  land  at  a 
sale  under  an  execution  acquires  only  such  interest  as  the  de- 
fendant in  execution  had,  subject  to  all  pre-existing  equities  in 
favor  of  thii-d  persons  against  the  defendant ;  and  the  sheriff's 
deed  gives  him  no  higher  rights  against  them  than  if  he  bar- 

gained  for  and  obtained  a  quit-claim  deed  from  the  execution 
efendant.     Clemmons  v.  Cox,  350. 

2.  Estoppel ;  ivhen  not  shown  by  statement  made  to  officer  levying  exe- 

cution.— ^A  declaration  or  act  retracted  before  it  is  acted'upon 
does  not  raise  estoppel ;  and  the  fact  that  a  defendant  in  a  cer- 
tain execution  stated  to  the  sheriff  about  to  levy  the  writ  that 
he  had  no  property  upon  which  he  could  make  the  levy,  does 
not  estop  such  defendant  from  asserting  his  ownerahip  to  prop- 
erty which  was  levied  upon  under  an  execution  issued  on  a 
judgment  against  his  wife,  both  he  and  his  wife  telling  the 
sheriff  at  the  time  of  the  levy  that  the  property  levied  upon  did 
not  belong  to  the  wife  but  to  him  ;  and  in  an  action  of  ti*espa38 
by  such  peraon  against  the  sheriff  for  said  wrongful  levy  under 
the  second  execution,  the  sheriff  can  not  avail  himself  of  the 
former  declaration  made  by  the  plaintiff,  disclaiming  ownership 
of  property,  as  constituting  an  estoppel  in  the  action  of  trespass 
to  the  assertion  of  title  to  the  property  levied  on.  Seals  v.  Car- 
ro?/,  511. 

LIENS. 

1.  (rarnishment  lien  ;  upon  what  it  attaches. — Under  the  provisions  of 
the  statute  (Code  of  1886,  ^§  2946,  2957),  the  service  of  a  writ  of 
garnishment  creates  a  lien  in  favor  of  the  plaintiff,  which  at- 
taches to  any  debt  of  the  garnishee  to  the  defendant  owing  at 
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the  time  of  the  service,  or  at  the  time  of  the  answer,  or  becom- 
ing due  at  any  time  between  the  service  and  the  answer  or  the 
contest  thereof,  or  due  in  the  future  under  a  contract  existing 
at  the  time  of  the  service  or  answer ;  but  such  lien  does  not  at- 
tach to  any  debt  contracted  after  the  making  of  the  answer,  or 
to  any  property  of  the  defendant  in  the  hands  of  the  garnishee, 
the  possession  of  which  was  thereafter  acquired.  Henry  v,  Mc^ 
Kama  ray  107. 
2.  Homestead  exemption  ;  not  available  when  right  acquired  after  lien  of 
attachment  has  attached. — Where  an  attachment  is  levied  on  a 
house  before  the  owner  thereof  has  ever  occupied  it  as  a  home- 
stead, the  lien  of  the  levy  of  the  attachment  is  superior  to  any 
homestead  right  thereafter  acquired.  Bell  v.  Anniston  Hard- 
ware  Co,,  341. 

See  Vendor  and  Purchaser. 

LIMITATIONS,  STATUTE  OF. 

1.  Note  for  snbscrijjtion  to  capital  stock;  limitation  as  to  time  of  pay- 

ment; when  shown  to  mature. — Where  a  note,  given  for  the  sub- 
scription to  stock  in  a  railroad  corporation,  contains  the  stipu- 
lations that  the  amount  thereof  should  be  payable  ** whenever 
the  boaixi  of  directors  of  said  railway  company  shall  decide  that 
the  railroad  has  been  finished"  to  a  certain  point,  and  that  if 
said  company  "should  fail  to  complete  the  work  necessary  to 
make  this  obligation  binding  by  the  first  day  of  October,  1890," 
the  note  should  be  void,  such  note  matures  whenever  the  road 
is  completed  accoi-ding  to  the  terms  and  conditions  stipulated 
therein,  provided  it  is  not  later  than  October  1,  1890;  and  upon 
such  .completion  of  the  road  at  a  date  earlier  than  the  firat  of 
October,  if  there  is  a  compliance  with  the  other  terms  of  the 
note,  the  debt  becomes  due  as  of  that  date,  from  which  date 
the  statute  of  limitations  begins  to  run.  Garner  v.  Hall  <S:  Far- 
ley.  166. 

2.  Same ;     same ;     evidence    of    earlier    completion     admissible     in 

action  on  such  note.— In  an  action  on  a  note  given  for  sub- 
scription to  stock  in  a  railroad  company,  which  provides  that 
it  shall  be  payable  "whenever  the  boaixi  of  directors  of  said 
railway  company  shall  decide  that  the  railroad  has  been  fin- 
ished" to  a  certain  point,  and  that  if  said  company  "should  fail 
to  complete  work  necessary  to  make  the  obligation  binding  by  the 
first  of  October,  1890,"  where  the  defendant  pleads  the  statute 
of  limitations  of  six  yeare,  and  issue  is  joined  thereon,  evi- 
dence that  the  note  matured  earlier  than  October  1,  1890,  and 
more  than  six  yeare  before  the  institution  of  the  suit  is  admis- 
sible,    lb.  166. 

3.  Same ;  insufficient  plea  of  the  statute  of  limitation. — In  a  suit  upon 

a  note  given  for  subscription  to  stock  in  a  railway  corporation, 
which  provides  that  it  shall  be  payable  "whenever  the  boaixi  of 
directors  of  said  railway  company  shall  decide  that  the  rail- 
road has  been  finished"  as  stipulated  in  said  note,  and  that 
publication  of  such  decision  by  the  directors  in  a  daily  news- 
paper in  a  designated  town  "shall  be  final  and  conclusive  no- 
tice" of  such  comf)letion  of  the  road,  a  plea  which  averred 
that,  on  a  day  more  than  six  years  before  the  institution  of  the 
suit,  the  boaixi  of  directors  published  in  one  of  the  specified 
newspapers  that  the  road  was  completed  and  that  the  note 
sued  on  had  matured,  but  which  did  not  aver,  as  a  fact,  that  the 
boai"d  of  directors  declared  that  the  road  had  been  finished  as 
provided  in  the  note,  and  did  not  aver  the  further  fact  that  the 
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railroad  had  been  finished  for  more  than  six  years  before  the 
commencement  of  the  suit  and  prior  to  the  decision  of  the  di- 
rectors, is  insufficient  and  demurable.  Ih.  166. 
4.  Same;  same.— In  an  a<;tion  on  such  note,  a  plea,  which  averred, 
as  a  fact,  the  decision  of  the  boai*d  of  directors  that  the  road 
was  completed  as  provided,  and  that  there  was  publication  of 
such  decision,  but  which  did  not  further  aver,  as  a  fact,  that 
the  i*oad  was  finished  as  stipulated  for  when  the  decision  of  the 
directors  and  the  publication  thereof  were  made,  is  insufficient; 
the  finishing  of  the  road  as  stipulated  being  indispensable  to 
fix  liability  upon  the  defendant,  and  the  declaration  thereof  by 
the  boai-d  of  directors  and  its  publication,  alone,  were  not 
sufficient  to  mature  the  obligation.    lb.  166. 

LIMITATION  OF  ACTIONS. 

1.  Action  against  indorser  of  non-negotiable  note;  what  necessary  under 

the  statute  to  fasten  liability. — Under  the  provisions  of  the  stat- 
ute (Code  of  1886,  §§  1778-80),  in  oixier  to  charge  the  indorser 
or  assignor  of  a  non-negotiale  note  for  an  amount  exceeding  one 
hundr^  dollars,  suit  must  be  brought  against  the  maker  to  the 
first  term  of  the  court  to  which  it  may  properly  be  brought, 
after  indoi*sempnt.  unless  the  time  for  bringing  suit  has  been 
extended  or  waived  by  the  consent  of  the  assigiior  or  indorser 
in  writing  signed  by  him,  or  unless  suit  is  excused  because  of 
some  one  of  the  categories  enumerated  in  one  of  the  subdivisions 
of  section  1780  of  the  Code  of  1886.     Caulfield  v.  Finnegan,  39. 

2.  Same;  sufficiency  of  complaint. —  In  an  action  against  the  indorser 

of  a  non-negotiable  note,  the  complaint  must  aver  a  compli- 
ance with  the  statutory  requirements  necessai-y  tq  fix  his  lia- 
bility, or  the  particular  causes  relied  on  as  relieving  the  plain- 
tiff from  the  duty  of  performance,  as  provided  by  the  statute, 
(Code  of  1886,  §  1780).     lb.  39. 

3.  Same;  excuse  for  not  suing;  act  or  promise  inducing  delay  of  suit 

must  be  before  the  e.rpiration  of  the  period  for  the  institution  of  the 
suit. — When,  in  an  action  against  an  indoi^ser  of  a  non-negotia- 
ble note,  the  plaintiff  relies  upon  the  excuse  as  stated  in  the 
seventh  subdivision  of  section  1780  of  the  Code  of  1886,  as  the 
particular  cause  for  not  bringing  the  suit  as  required  by  sec- 
tion 1778,  the  act  or  promise  inducing  the  delay  of  the  suit 
against  the  maker  of  the  note  must  have  been  done  or  made 
before  the  expiration  of  the  period  for  bringing  the  suit :  and 
averments  of  facts  or  transactions  occurring  after  the  expira- 
tion of  the  period  for  the  institution  of  the  suit  can  not  be 
looked  to  as  inducing  the  delay.     lb.  39. 

4.  Satne  ;  same  ;  the  promise  to  induce  the  delay  must  be  expressed. — The 

act  or  promise  of  the  indorser  inducing  the  delay  of  suit 
against  the  maker  of  a  non-negotiable  note,  to  constitute  an 
excuse  for  not  bringing  suit  against  the  maker  in  such  sort  as 
to  give  the  indorsee  of  the  non-negotiable  note  a  right  of 
action  against  such  indorser.  must  not  be  a  mere  implied 
promise  deduced  from  a  verbal  waiver  of  suit,  but  must  be  an 
express(»d  promise  to  pay.     lb.  39. 

5.  Same;   same;    case  at    bar. — In   an   action   by  an   indorsee  of  a 

promissory  note  against  an  indoraer,  where,  as  an  excuse  for 
not  bringing  suit  against  the  maker  as  required  by  statute,  the 
plaintiff  avei-s  in  his  complaint  that  he  told  the  defendant  (the 
indoi*ser),  that  nothing  could  be  made  out  of  the  maker  of  the 
note,  and  the  indorser  said  that  he  did  not  expect  the  plaintiff 
to  make  anything  out  of  the  maker,  and  wanted  him  to  wait 
until  the  maker  died,  and  see  if  the  maker's  wife  would  not 
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pay  the  note  out  of  the  insurance  money  she  would  receive 
when  the  maker  died,  and  that  the  plaintiff  agreed  to  do  this, 
there  is  not  averred  such  a  ''promise'*  to  induce  a  delay  in  the 
bringing  of  the  suit  against  the  maker  as  will  constitute  an  ex- 
cuse under  the  statute  for  the  plaintiff's  failure  to  bring  suit 
against  the  maker.     lb.  39. 

LOTTERIES. 

1.  Lottery;  what  constitutes. — To  constitute  a  criminal  lottery,  there 

must  be  a  consideration,  and  where  small  amounts  are  hazarded 
to  gain  lai*ge  amounts,  and  the  result  of  winning  or  losing  is 
determined  by  chance,  in  which  neither  choice  or  skill  can  oper- 
ate to  influence  the  result,  there  is  gambling  by  lot ;  and  the 
operation  of  the  contrivance  or  machine  used  to  determine  the 
winning  or  losing,  constitutes  a  lottery  prohibited  by  the  laws 
of  the  state.     Loiseau  v.  State,  34. 

2.  Same;  same;  slot  madiines. -  ^Vhere  a  peraon,  who  sets  up  and 

owns  a  slot  machine,  is  a  party  to  an  agreement  between  several 
peraons,  that  each  should  drop  nickels  into  the  machine,  and 
that  the  one  after  whose  play  the  machine  would  indicate  the 
highest  card  hand  should  have  all  of  the  cigars  that  the  nickels 
purchased,  and  the  owner  of  the  machine  furnished  from  his 
stock  a  cigar  for  each  nickel  put  into  the  machine  and  delivered 
all  of  them  to  the  person  who  obtained  the  best  cai-d  hand  as 
the  result  of  playing  the  machine,  said  slot  machine,  when  put 
to  such  use,  is  a  lottery  within  the  meaning  of  the  constitution, 
(Const.  Ai't.  IV,  §  26);  and  the  General  Assembly  has  no  au- 
thority to  authorize  the  licensing  of  slot  machines  to  be  used 
in  such  manner.  {Buckalew  v.  State j  62  Ala. -334,  modified). 
lb.  34. 

3.  Same;  same;  same. — It  is  no  defense  to  an  indictment  for  setting 

up  and  operating  a  slot  machine  as  hereinabove  stated,  as  pro- 
hibited by  statute,  (Acts  1896-97,  p.  901),  that  the  owner  thereof 
was  licensed  thereto  by  the  municipality  where  the  machine 
was  operated,  and  that,  subsequent  to  the  passage  of  the  act  pro- 
hibiting the  operation  of  such  machines,  the  General  Assembly 
"ratified,  approved  and  confirmed,"  the  schedule  of  licenses 
established  by  such  municipality,  in  which  schedule  was  in- 
cluded licenses  for  operating  slot  machines.    lb.  34. 

See  Crimixal  Law,  srB-TiTLE  Carrying  ox  Lottkry. 
MANDAMUS. 

1.  Appeal  from  chancery  decree;  lower  court  can  not  pass  upon  de- 

murrers pending  appeal. — An  appeal  to  the  Supreme  Court  from 
a  decree  of  the  chancery  court  dissolving  a  temporary  injunc- 
tion restraining  the  defendant  from  selling  plaintiff's  land  under 
a  former  decree,  presents  and  requires  the  appellate  court  to 
pass  upon  the  question  as  to  whether  the  bill  asking  for  the  in- 
junction contains  equity;  and  hence  during  the  pendency  of 
.  such  an  appeal,  the  lower  court  can  not  hear  and  determine  a 
demuiTer  to  the  bill  or  a  motion  to  dismiss  the  bill  for  want  of 
equity,  made  after  the  appeal  was  taken  ;  and  a  writ  of  tnanda- 
mus  will  not  issue  to  compel  the  lower  court  so  to  do.  Kx  parte 
City  Council  of  Montgomery,  115. 

2.  Mandamus;  proper  parties;  appeal. — A  writ  of  mandamus  to  com- 

pel the  performance  of  an  official  duty  should  be  addressed  to 
the  delinquent  officer  in  his  official  character,  without  making 
any  other  parties  respondents ;  and  a  person  not  a  party  to  the 
proceedings  below  cannot  maintain  an  appeal  or  assign  errors 
therein  in  this  court.     WiUon  v.  Duncan^  659. 
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3.  Sanie ;  function  of\  when  granted. — The  general  function  of  a  writ 

of  mandamuH  when  directed  to  an  inferior  court,  is  simply  to 
compel  judicial  action,  and  it  will  not  be  gi'anted  where  full 
and  adequate  i-elief  can  be  otherwise  had ;  but  it  will  be 
granted  to  prevent  a  failure  of  justice  or  any  irreparable  in- 
jury, when  there  exists  a  clear  legal  right  and  no  other  ade- 
quate remedy.    lb.  659. 

4.  Same;  same;  same. — Mandamus   is  a  pi"oper  remedy   to  connect 

rulings  of  the  judge  before  whom  is  pending  an  election  con- 
test, and  who  fails  or  refuses  to  requii-e  of  the  cantestant  the 
statutory  bond  for  costs  in  an  unlimited  amount,  or  who  ac- 
cepts a  bond  not  in  accoixiance  with  the  statute.    Ih.  659. 

MASTER  AND  SERVANT. 

1.  Master  and  servant ;  coupling  cars  ;  contributory  negligence. — Where 

an  experienced  brakeman,  who,  after  giving  a  signal  to  thefii'e- 
man  of  the  engine  to  slow  up,  and  without  waiting  to  see  if  the 
signal  was  heeded,  went  between  two  cai-s  standing  several  feet 
apart  to  couple  them,  when  the  moving  car  propelled  by  the 
said  engine  should  bring  them  together,  and  there  was  no 
necessity  for  making  such  coupling,  all  of  which  was  in  direct 
violation  of  the  rules  of  the  company,  with  which  he  was 
familiar,  such  brakeman  is,  as  matter  of  law,  guilty  of  con- 
tributory negligence,  which  precludes  his  recovery  of  damages 
for  injuries  sustained  by  him  while  attempttng  to  make  such 
coupling.     Sanders  v.  McGhee  tt  Fink,  373. 

2.  Action  against  railroad  company;   master  and  servant;  insufficient 

CO mplai7it.— In  an  action  against  a  railroad  company  to  I'ecover 
damages  for  peraonal  injuries,  a  count  in  the  complaint  which 
alleges  that  plaintiff  was  in  the  employment  of  a  coal  company 
which  shipped  coal  on  defendant's  road,  that  it  was  his  duty  to 
go  on  defendant's  cai*s  when  being  switched  on  a  side  track,  and 
to  apply  the  brakes  so  as  to  stop  them  in  a  proper  place  for  load- 
ing, and  that  while  engaged  in  such  duty  he  was  injured  by  i-ea- 
son  of  a  defective  brake,  but  which  fails  to  allege  any  contract- 
ual relations  between  plaintiff  and  defendant,  or  that  defend- 
ant knew  of  such  duty  of  plaintiff  in  his  employment,  or  that 
either  defendant  or  its  servants  had  knowledge  of  plaintiff's 
presence  on  the  car,  is  insufficient  and  demurrable,  in  that  there 
is  nothing  alleged  therein  imposing  a  duty  upon  defendant  or  its 
employ^  to  treat  the  plaintiff  otherwise  than  as  a  trespasser. 
hroslin  v.  K.  C,  M.  ci-  B.  R.  R.  Co.,  398. 

3.  Employers*  liability  act;  sufficiency  of  complaint  for  damages. — In 

an  action  for  damages  because  of  injuries  received  by  an  em- 
ploy6  on  account  of  defective  appliances  in  defendant's  works, 
&c.,  the  complaint  need  not  negative  defendant's  knowledge  of 
the  defects,  nor  that  the  plaintiff,  if  he  knew  of  them,  notified 
the  defendant ;  such  facts  being  matter  of  defense.     /  b.  398. 

See  Nk(jligence  and  Railroads. 

MINORS. 

1.  Guardian  and  ward  ;  same  person  should  not  l>€  appointed  guardian 

ad  litem  for  minors  having  adverse  interests. — in  a  proceeding 
where  there  are  minors  whose  interests  are  directly  antagonis- 
tic, the  same  person  should  not  be  appointed  guai-dian  ad  litem 
for  all  of  such  minors ;  he  being  incapable  of  representing  the 
adverse  interests.     Estes  v.  Rridgforth,  221. 

2.  Service  <f  process  upon  minors  who  are  parties   to  proceeding. — The 

service  of  process  upon  minors  who  are  parties  to  a  pi*oceeding 
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should  be  upon  either  the  parents  or  upon  their  guardian  ;  and, 
therefore,  the  return  of  a  summons  to  infant  parties  should 
show  its  service  upon  the  parent  or  guai*dian.    lb.  221. 

MORTGAGES. 

1.  Mortgage  on  personal  property,  execution  by  one  who  can  not  write. 

Under  the  provision  of  the  statute  (Code  of  1886,^  1731),requir- 
ing  mortgages  of  personal  pi'operty  to  be  in  writing  and  '* sub- 
scribed by  the  mortgagor,"  and  the  provision  of  section  1  of  the 
Code,  denning  "subscription,'*  a  moi'tgage  of  personal  property 
by  one  who  cannot  write,  but  makes  his  mark  near  his  nt^me 
written  by  another,  is  invalid  unless  the  making  of  the  mark  is 
attested  by  a  pei-son  who  writes  his  own  name  thereto  as  a  wit- 
ness.    Houfiton  V.  States  15. 

2.  Sam€ ;  same ;  when  execution  not  properly  proven. — Where  a  mort- 

gage on  peraonal  property  is  executed  by  one  who  cannot  write, 
but  makes  his  mark  near  his  name  written  by  another,  and  was 
attested  by  two  witnesses,  one  of  whom  wu*ote  his  name  and  the 
other  made  his  mark  near  his  name,  which  was  written  for  him, 
the  execution  of  such  mortgage  can  not  be  proven  by  the  testi- 
mony of  the  attesting  witness  who  made  his  mark ;  and  without 
proof  of  its  execution  by  the  witness  w^ho  wrote  his  name,  or 
the  offering  of  some  excuse,  sufficient  in  law,  for  not  producing 
him,  or  showing  that  he  was  within  some  of  the  exceptions  to 
the  rule,  which  allowed  other  than  the  best  evidence  for  prov- 
ing its  execution,  the  execution  of  such  mortgage  is  not 
properly  proven,  and  it.  is  not  admissible  in  evidence  in  a  pro- 
ceeding where  it  is  directly  in  issue.    lb.  15. 

3.  Landlord's  lien  for  advances  made  at  his  request ;  superior  to  lien  of 

chattel  mortgage  nreviously  executed. — Where  a  merchant  is  in- 
duced to  make  aavances  to  a  tenant  at  the  instance  and  request 
of  the  landloi-d,  who  ** became  legally  bound  or  liable  at  or  be- 
fore the  time  such  advances  were  made,*'  the  landloixi^s  lien  for 
such  advances  on  the  crop  grown  on  the  rented  lands,  is  super- 
ior to  a  mortgage  on  the  crop  previously  executed  by  the  ten- 
ant to  a  third  pei*son  ;  and  the  merchant,  to  whom  was  deliv- 
ered the  crop  by  the  landloixi  or  his  agent  in  payment  of  the  ad- 
vances, is  not  liable  to  the  mortgagee  in  an  action  of  trover  for 
the  convereion  of  said  crop.  Dowling  &  Co.  v.  Wally  Stokes  d'  Co., 
58, 

4.  Husband  and  wife  ;  mortgage  on  wife's  property  in  which  she  joins  as 

surety  void. — Under  the  provisions  of  the  statute  forbidding  a 
wife  becoming  surety  for  her  husband  (Code  of  1886,  ^  2349),  a 
note  given  for  money  borrowed  by  the  husband,  on  which  the 
wife  becomes  surety,  and  a  mortgage  by  her  and  her  husband 
of  her  separate  estate  to  secure  the  payment  of  the  debt  evi- 
denced by  the  note,  are  void  as  to  the  wife;  and  the  fact  that 
the  money  borrow^ed  by  the  husband  was  used  to  improve  and 
cultivate  the  land  mortgaged  does  not  validate  the  note  and 
moi'tgage.     Richardson  v.  Stephens,  238. 

5.  Same;  wife's  mortgage  to  secure  husband's  debt  void;  caste  at  bar. — 

In  a  statutory  action  of  ejectment,  where  the  defendant,  a 
married  woman,  pleaded  **not  guilty'*  and  two  special  pleas  in 
which  she  set  up  in  defense  of  the  action  that  the  land  sued  for, 
which  was  contained  in  the  mortgage  under  which  plaintiff 
claimed  title,  was  her  separate  estate,  and  that  the  debt  to  se- 
cure the  payment  of  which  the  mortgage  was  executed  wtus  the 
debt  of  the  husband  for  which  she  became  the  surety,  and  upon 
these  special  pleas  the  plaintiff  took  issue,  upon  the  proof  of 
the  facts  constituting  the  defense  set  up  in  said  pleas,  the  de- 
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fendant  was  entitled  to  the  general  affirmative  charge  in  her 
favor;  and  this  is  true,  even  though  under  the  statute  (Oode  of 
1886,  ^  2698),  the  only  proper  plea  in  such  action,  and  the  only 
one  upon  which  plaintiff  could  be  required  to  take  issue,  was 
**not  guilty,"  under  which  the  fact  provable  under  the  special 
pleas  could  not  have  been  proved  to  defeat  plaintiff's  recovery. 
/6.  238. 

6.  Insurance ;  mortgage ;  notice  of  agent. — The  validity  of  a  policy  of 

insurance  is  not  affected  by  the  existence  of  a  mortgage  on  the 
insured  propei'ty,  contrary  to  one  of  its  conditions,  if  at  the 
time  of  obtaining  the  insurance  the  insured  informed  the  agent 
of  the  insurance  company,  who  wrote  and  delivered  the  policy, 
of  the  existence  of  said  mortgage.  Cowart  v.  Cap.  City  Ins.  Co., 
356. 

7.  Foreign  building  and  loan  associations  ;  executed  contract  not  affected 

by  non-compliance  with  statute  ;  foreclosure  of  mortgage. — "Where 
there  is  a  foreclosure  of  a  deed  of  trust  securing  a  loan  made  by 
a  foreign  building  and  loan  association,  and  a  conveyance  by 
the  trustee  to  said  association  as  the  purchaser  at  said  sale,  the 
legal  title  to  the  property  embraced  in  said  deed  of  trust  be- 
comes invested  in  the  association,  and  by  such  sale,  purchase 
and  conveyance  the  contract  evidenced  by  the  deed  of  trust 
became  fully  executed  ;  and,  as  a  consequence,  if  said  deed  of 
trust  was  originally  invalid,  by  reason  of  the  association's  fail- 
ure to  comply  with  the  statute  in  depositing  securities  and 
taking  out  a  license  (Acts,  1892-93,  p.  665),  sucn  infirmity  can 
not  avail  the  grantor  in  said  deed  of  trust  in  an  action  of  eject- 
ment, subsequently  brought  by  him  against  the  association  for 
the  land  embraced  in  said  deed  and  purchased  by  it.  Shahan 
V.  Tethero,  404. 

8.  Deed  of  trust ;  foreclosure  sale  not  invalidated  by  reason  of  trustee's 

absence  therefrom  when  his  power  properly  delegated  to  another. — 
Where  a  deed  of  trust  given  to  secure  a  loan,  authorized  the 
trustee,  in  case  of  his  absence  or  disability,  to  delegate  his 
powei's  and  duties  to  some  other  pei-son  to  execute  the  trust, 
and  in  the  absence  of  the  trustee,  there  was  a  foreclosure  sale  un- 
der the  deed,  conducted  by  another  acting  under  power  fi*om  the 
trustee,  and  the  trustee  afterwards  executed  a  deed  to  the  pur- 
chaser at  said  sale,  such  deed  from  the  trustee  divested  the 
legal  title  out  of  him  and  invested  it  in  the  grantee  therein, 
who  was  the  j)urchaser  at  said  sale,  without  i-eference  to  the 
absence  or  presence  of  the  trustee  at  the  sale.     lb.  404. 

9.  Deed  as  mortgage  ;  when  deed  declared  mortgage  rather  than  part  of  a 

conditional  sale. — A  deed  absolute  on  its  face,  executed  together 
with  an  agreement  in  writing  on  the  part  of  the  gran  tee,  which, 
after  reciting  the  execution  of  the  deed  for  money  paid  to  the 
sheriff,  stipulates  that  **the  same  [is]  to  be  restored"  to  the 
grantor,  if  she  pays  *'the  money  with  interest  within  three 
years,"  will  be  held  a  mortgage  rather  than  a  part  of  a  condi- 
tional sale,  when  the  testimony  for  the  grantor  goes  to  show 
that  there  was  a  continuing  debt  and  that  the  deed  was  given 
merely  to  secure  its  payment,  and  the  testimony  of  one  of  the 
grantee's  witnesses  tends  to  show  that  the  sole  purpose  of  the 
transaction  was  to  secure  repayment  of  the  money  advanced  by 
the  grantee,  and  that  it  took  the  form  it  did  solely  to  save  the 
expense  of  foreclosing  a  mortgage.  Kramer  v.  Brown,  612. 
10.  Impairment  of  security  for  debt ;  right  of  purchaser  at  foreclosure. — 
Although  the  beneficiaries  in  a  trust  deed  may  maintain  an 
action  for  whatever  injury  they  suffer  by  the  wrongful  impair- 
ment of  their  securitv,  the  purchaser  at  foreclosure  sale  becomes 
invested  with  no  such  right,  since  he  acquires  no  interest  what- 
ever in  the  debt  8ecui*ed,    McCaUb  v.  Oowiwin  ds  Sw^ft^  615, 
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1.  Po98es8ioa  of  mortgagee  and  liability  for  rents;   when  not  shovm  to 

hold  under  color  o/^Z/it'.— Mortgagees  who,  without  a  foreclosure, 
take  possession  of  the  mortgaged  property  before  the  law  day 
of  the  mortgage,  and  appi'opriate  the  rents  and  profits,  are  not 
**pei'Sons  holding  possession  under  color  of  title  in  good  faith," 
within  the  meaning  of  section  27C6  of  the  Code  of  1886,  and  are 
not,  therefore,  exempt  from  liability  for  damages  or  rents, 
under  the  statutes,  for  more  than  one  year  before  the  com- 
mencement of  the  suit.     Keith  v.  McLanghlin,  80. 

2.  Receiver)  right  of  mortgagee  to  appointment  pending  foreclosure  suit. 

The  right  of  a  mortgagee  to  the  appointment  of  a  receiver, 
pending  a  suit  for  the  foreclosure  of  his  mortgage,  rests  upon 
the  general  principle  that  the  appointment  is  neeessai-y  for  the 
preservation  of  the  mortgaged  property  and  its  appropriation 
to  the  payment  of  the  mortgage  debt.  Warren  d'  Co.  r.  Pitts  d- 
(/o.,65. 

3.  Same ;  same ;  case  at  bar. — Where  property  included  in  a  mortgage 

has  been  sold  under  an  execution  issued  on  a  judgment  against 
the  mortgagor,  and  the  purchaser,  who  was  a  stranger  to  the 
mortgage,  and  who  is  in  possession  of  the  property  holding  and 
claiming  it  in  hostility  to  the  mortgagee,  is  solvent,  on  a  bill 
filed  by  the  mortgagee  to  foreclose  the  mortgage,  a  receiver 
should  not  be  appointed,  upon  the  application  of  said  mortgagee, 
to  take  possession  of  the  property  and  collect  the  rents  and 
profits  pending  the  foreclosure  suit ;  the  solvency  of  the  person 
in  possession  of  the  property  removing  all  peril  of  the  loss  of 
the  rents  and  profits,  and  leaving  no  occasion  for  the  appoint- 
ment of  a  receiver.     Tb.  65. 

4.  Actioti  to  recover  statutory  penalty  by  mortgagors ;  when  properly 

brought  in  the  name  of  husband  and  »/'//>.— Where  a  note  given 
by  the  husband  and  wife,  for  the  purchase  of  goods  sold  to  the 
wife,  is  secured  by  a  mortgage  executed  by  both  the  husband 
and  wife,  which  mortgage  recites  that  the  property  conveyed 
therein  belonged  to  both  mortgagors,  though  in  fact  it  belonged 
to  the  wife,  an  action  to  recover  the  statutory  penalty  upon  the 
mortgagee's  failure  to  enter  satisfaction  of  the  mortgage  on  the 
recora,  was  properly  brought  in  the  name  of  both  the  mortga- 
gor, as  joint  debtors  and  owners  of  the  property  conveyed  in 
the  mortgage,  and  in  such  action  the  mortgagee  can  not  dispute 
the  interest  of  both  tue  mortgagors  in  the  satisfaction  of  the 
mortgage,  and  their  statutory  right  to  sue  for  the  penalty. 
Thomason  Grocery  Co.  v.  Mitchell,  315. 

5.  Same  ;  division  of  notes  can  not  be  changed  by  proof  of  the  custom  of 

the  mortgagee. — Where  a  mortgage  to  secure  a  note  recites  that 
it  is  given  to  secure  the  payment  of  said  obligation  **according 
to  the  tenor  and  effect  thereof,"  and  it  is  shown  on  the  face  of 
the  note  that  the  secured  debt  did  not  bear  interest  before  ma- 
turity, the  fact  that  tlie  defeasance  clause  provided  that  the 
mortgage  should  be  null  and  void  upon  the  payment  of  **said 
debt  and  interest,"  does  not  make  it  necessary  for  the  dis- 
charge of  the  mortgage  that  the  interest  on  the  debt  before 
maturity  should  be  paid,  and  the  custom  of  the  mortgagee  to 
charge  interest  on  such  notes  can  not  change  the  result ;  and  in 
an  action  by  the  mortgagors  to  recover  the  statutory  penalty 
for  failure  to  enter  satisfaction  on  the  mortgage  record,  sucfi 
custom  of  the  mortgagee  to  charge  interest  on  notes  of  the 
character  given  by  the  plaintiffs,  is  inadmissible  in  evidence 
and  can  not  be  considered  in  ascertaining  whether  the  amount 
of  the  mortgage  debt  had  been  paid.     lb.  315. 

6.  Same;  burden  of  proof. — In   an  action   by  a  mortgagor    to    re- 
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cover  the  statutory  penalty  for  failure  of  the  mortgagee 
to  enter  satisfaction  of  the  mortgage  on  the  record,  the 
bui-den  is  upon  the  plaintiff  to  show  that  there  has  been 
such  failure  on  the  part  of  the  mortgagee  after  written  request ; 
and  this  burden  is  not  discharged  by  evidence  merely  that  cer- 
tain credits  appeared  on  the  margin  of  the  recoi"d,  without  the 
additional  proof  that  satisfaction  was  not  also  entered  on  said 
margin.     lb.  315. 

7.  Sawf ;  objection  to  evidence  too  general. — In  an  action  by  a  mortgagor 

to  recover  the  statutory  penalty  for  failure  of  the  mortgagee  to 
enter  satisfaction  on  the  recora,  an  objection  to  the  admission 
in  evidence  of  the  mortgagor's  written  request  to  the  mort- 
gagee to  enter  satisfaction  on  the  margin  of  the  mortgage  record, 
upon  the  ground  that  the  notice  **does  not  comply  with  the 
statute,"  is  too  general,  and  is  properly  overruled.    lb.  315. 

8.  Same;  same. — In  such  an  action,  where  the  mortgage  was  exe- 

cuted by  a  husband  and  wife  to  secure  a  note  given  by  the  hus- 
band and  wife  for  the  purchase  price  of  goods  sold  to  the  w^ife, 
and  the  mortgage  recites  that  the  property  conveyed  therein 
belonged  to  both  the  mortgagoi-s,  though  in  fact  it  belonged  to 
the  wife  alone,  it  is  no  objection  to  the  admission  in  evidence 
of  the  written  request  to  the  mortgagee  to  enter  satisfaction 
on  the  recoi-d,  that  it  was  signed  by  both  the  husband  and  wife, 
and  not  by  the  wife  alone.     lb.  315. 

9.  Mortgagee  and  mortgagor ;  conversion ;  what  constitutes  it. — Whei'e  a 

mortgagee  in  a  chattel  mortgage,  after  the  law  day  has  passed , 
finds  the  mortgaged  property  in  the  possession  of  another,  who 
holds  a  junior  mortgage  thereon,  and  demands  said  pi^operty, 
and  such  pei*son  replies  **that  he  would  prosecute  anybody  that 
interf erred  with"  the  property,  *'and  that  nobody  could  get" 
the  property  ''who  did  not  have  a  better  right,"  such  conduct 
and  statement  by  said  person  constitutes  a  conversion,  which 
will  support  an  action  of  trover  by  the  prior  mortgagee. 
Mitchell  V.  Thomason  (irocery  ^*o.,  459. 

10.  Mortgage  ;  mode  of  foreclosure  vjhen  land  sold  by  mortgagor ;  inverse 

or^Z^r  o/(i??>nai/on.— Where  a  mortgage  to  secure  the  payment 
of  the  purchase  money  of  land  provides  that  in  the  event  of  a 
sale  of  any  portion  of  the  lands  contained  in  the  mortgage,  the 
mortgagee  would,  upon  the  payment  to  him  of  the  purchase 
money  for  the  portion  so  sold,  release  such  portion  from  the 
mortgage,  and  credit  the  amount  so  paid  on  the  mortgage  debt, 
and  the  mortgagor  subsequently  sells  a  portion  of  the  mort- 
gaged lands  to  one  who  had  notice  of  such  provision,  paying 
over  to  the  mortgagee  the  purchase  money  paid  in  cash,  and 
reserving  a  lien  upon  the  part  sold  for  the  deferred  payments, 
and  delivering  the  notes  given  therefor  to  the  mortgagee,  the 
rule,  that  portions  of  mortgaged  property,  alienated  after  the 
execution  of  the  mortgage,  are,  upon  a  foreclosure  of  the  mort- 
gage, to  be  sold  in  the  invei-se  oi-der  of  their  alienation,  does 
not  apply ;  but  foreclosure  should  be  first  had  on  the  land  so 
subse(iuently  sold,  for  the  amount  due  upon  the  notes  given  for 
the  deferred  payments,  before  resorting  to  the  land  held  by  the 
mortgagor,  or  held  by  a  purchaser  from  him  succeeding  to  his 
equities.     Xorth western  Land  Asso.  r.  HarriSj  468. 

11.  Same;  relation  between  mortgagor  and  mortgagee  not  confidential; 

laches. — The  relation  between  a  mortgagor  and  mortgagee  is 
not  a  relation  of  trust  and  confidence,  but  is  simply  that  of 
debtor  and  creditor,  and  will  not,  of  itself,  relieve  the  mort- 
gagor, in  a  settlement  with  the  mortgagee,  from  his  laches  in 
failing  to  exercise  proper  diligence  to  discover  facts,  which  are 
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subsequently  relied  on  by  him  a«  the  basis  of  a  bill  of  review 
becausje  of  newly  discovered  evidence.  Adler  r.  Van  Kirk  L. 
<tC.  Co.,  551. 

MORTUARY  TABLES. 

1.  Charge  invading  the  province  of  the  jury;  mortuary  tables. — A 
charge  which  instructs  the  jury  that  the  life  expectancy  was  a 
fixed  number  of  years  as  shown  by  the  mortuary  tables  invades 
the  province  of  the  jury,  since  it  is  for  the  jury  to  determine 
from  all  the  facts  what  was  such  expectancy ;  the  tables  of 
mortality  not  being  conclusive  thereof.  Ala.  Min.  li.  R.  To.  v. 
Jones,  519. 

MUNICIPAL  COPORATIONS. 

See  Corporations,  sib-title. 

NEGLIGENCE. 

I.    Nbglioence  in  General. 

1.  Action  for  negligence ;  burden  of  proof. — In  an  action   to  recover 

damages  for  personal  injuries,  alleged  to  have  been  inflicted  by 
reason  of  the  negligence  of  the  defendant  or  its  employes, 
where  the  cause  is  tried  on  issue  joined  on  the  pleas  of  the  gen- 
eral issue  and  contributory  negligence  on  the  part  of  the  plain- 
tiff, the  burden  is  upon  plaintiff  to  make  out  a  prima  facie  case 
by  proving  that  the  defendant  was  guilty  of  negligence,  which 
caused  the  injury ;  whereupon  the  bui*den  shifts  to  defendant 
to  overcome  such  proof,  or  to  show  that  the  plaintiff's  negli- 
gence proximately  contributed  to  the  injury.  Western  R.  of 
Ala.  V,    Williamson,  131. 

2.  Action  against  railroad  company;  negligence  of  plaintiff  no  defense 

when  not  the  ijro.vimate  cause  of  injury ;  case  at  bar.  —  Ln  an  action 
against  a  railroad  company  to  recover  damages  for  personal  in- 
juries it  was  shown  that  the  engine  on  which  plaintiff  was  fire- 
man was  stopped  some  distance  from  an  intersection  with  defend- 
ant's tracks  to  allow  defendant's  train  to  pass,  and  was  started 
before  such  train  had  cleared  the  intersection,  but  while  it  was 
in  motion.  When  the  engine  reached  the  intersection,  the  train 
had  passed  over  the  cro.ssing,  but  before  clearing  it  the  defend- 
ant's train  backed  suddenly  and  without  signals  against  the 
engine,  causing  the  injuries  complained  of.  The  engine  upon 
which  plaintiff  was  fireman  had  gone  there  to  receive  cars  com- 
posing the  defendant's  train,  which  were  to  be  transferred  upon 
another  track,  and  neither  the  plaintiff  nor  his  engineer  had 
any  reason  to  apprehend  that  the  other  train  would  be  backed 
on  to  the  crossing  after  having  cleai-d  it,  and  there  was  no  occa- 
sion therefor,  in  oi-der  to  effect  the  transfer,  which  was  the  sole 
object  in  crossing  the  track  at  that  point.  Held:  That  the 
g  backing  of  the  defendant's  train  contrary  to  custom  and  to  the 
intention  of  defendant's  servants  in  crossing  over  the  track, 
and  not  the  starting  of  the  engine  forward  towards  the  crossing 
before  the  defendant's  train  had  entirely  passed  over  it,  was 
the  proximate  cause  of  the  collision  which  resulted  in  the  in- 
jury, and  that,  therefore,  pleas  which  seek  to  set  up  the  alleged 
neligence  in  the  moving  of  the  engine  upon  which  the  plaintiff 
was  fireman  towai'ds  the  crossing,  before  it  was  cleared  by  the 
passing  train  for  which  the  plaintiff  was  responsible,  is  the 
proximate  cause  of  the  injury,  presents  no  defense.  K.  (\,  M,  & 
B.  R.  R.  Co.  v.  Lackey,  152. 

3.  Same]    negligence    of  engineer    in   backing  train. — In   an    action 
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against  a  railroad  company  to  recover  damages  for  peraonal  in- 
juries, where  it  is  shown  that  the  injury  resulted  from  the  collis- 
ion between  the  engine  upon  which  the  plaintiff  wasfireman  and 
the  train  lipon  the  defendant's  road,  at  the  intereection  of  the 
defendant's  and  another  track,  which  was  caused  by  the  de- 
fendant's train,  after  having  passed  over  the  crossing,  being 
suddenly  backed  thereon,  while  the  engine  was  passing,  the 
.  fact  that  the  defendant's  train  was  backed  by  its  engineer  to 
avoid  a  collision  with  a  train  that  was  passing  in  front  of  it  on 
a  second  intei*secting  line,  is  not  sufficient  to  relieve  the  defend- 
ant of  liability ;  there  being  evidence  that  there  was  enough 
room  between  the  two  intersections  to  accommate  the  defend- 
ant's train,  and  that  if  due  care  had  been  taken  in  backing  the 
train  both  dangers  would  having  been  avoided.    lb.  152. 

4.  Some ;    same ;    misleading  charge. — In   an  action   against  a  rail- 

road company  to  recover  damages  for  personal  injuries  received 
at  a  crossing  by  a  fireman  on  an  engine  against  which  a  train 
was  backed  by  defendant's  engineer  without  warning  at  an  in- 
tersection of  the  tracks,  to  avoid  a  collision  with  a  train  on  a 
second  intersecting  track  in  his  front,  where  there  was  evi- 
dence that  there  was  enough  room  between  the  two  intersec- 
tions to  safely  accommodate  defendant's  train,  and  if  due  care 
had  been  used  both  dangers  could  have  been  avoided,  a  charge 
which  instructs  the  jui-y  that  if  the  defendant's  engineer  did 
not  know  that  the  train  on  the  track  in  front  of  him  was 
equipped  with  air  brakes,  he  had  the  right  to  assume  that  they 
were  not  so  equipped,  is  misleading,  as  authorizing  the  jui'y  to 
conclude  that  the  defendant  was  entitled  to  a  veraict  if  its  en- 
gineer had  the  right  to  assume  that  the  engine  in  front  of  him 
would  collide  with  his  unless  he  backed  off  of  his  ti*ack,  without 
reference  to  the  inquiry  as  to  whether,  under  the  evidence  ad- 
duced, he  could  have  placed  his  train  safely  between  the  inter- 
sections,    lb.  152. 

5.  Negligence  of  engineer ;  averment  of  complaint. — An   engineer,  in 

the  employment  of  a  railroad  company  and  in  charge  of  an  en- 
gine which  he  is  running  over  a  track  of  said  company,  is  prima 
facie y  in  the  discharge  of  his  duties  as  engineer  under  such  em- 
ployment ;  and  in  an  action  against  a  railroad  company,  a  com- 
plaint which  alleges  that  the  injury  complained  of  resulted  from 
the  negligence  of  an  engineer,  who  was  employed  by  defendant, 
and  who,  at  the  time  of  the  injury,  was  in  charge  of  an  engine 
on  defendant's  track,  sufficiently  charges  negligence  on  the  part 
of  the  engineer,  to  render  the  defendant  liable  therefor,  under 
subdivision  5  of  section  2590  of  the  Code  of  1886,  without  the 
additional  averment  that  the  engineer  was  at  the  time  of  the 
injury  in  the  discharge  of  the  duties  imposed  by  his  employ- 
ment.    Woodward  Iron.  Co.  v.  Iferndon,  191. 

6.  Negligence  of  superintendent;   duplicity  ojf  complaint  counting  there- 

on.— A  complaint  wiiich  counts  upon  the  negligence  of  a  person 
to  whom  was  intrusted  the  superintendence  of  operating  imd 
running  the  railroad  of  defendant  and  its  train  thereon,  and 
which  avers  that  such  superintendent,  knowing  that  the  rail- 
road track  was  frequently  covered  with  and  obscured  by  smoke 
from  coke  ovens  near  by,  negligently  allowed  or  permitted  the 
said  persons  or  operatives  running  the  trains  of  said  defendant 
to  run  into  and  through  said  smoke  or  on  to  the  said  track 
when  the  smoke  obscured  the  same,  *'without  giving  proper  sig- 
nals or  taking  other  necessary  means  of  precaution  to  ascertain 
whether  the  said  track  was  occupied  by  other  persons  in  the 
employment  of  defendant,  and  whether  other  trains  or  cai-s  or 
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hand-cars  wei*e  upon  said  track,"  is  not  demurrable  for  duplic- 
ity; "proper  signals"  and  *'other  necessary  means  of  precau- 
tion," to  this  end,  being  but  one  and  the  same  thing.     lb.  191. 

7.  Action  for  nefjligrnce  \  sufficiency  of  complaint;  arermnit   of  name 

of  party  to  whose  negligence  injury  is  imputed. — In  an  action 
against  an  employer  to  recover  damages  for  personal  injuries  to 
an  employ^,  where  it  is  alleged  in  the  complaint  that  the  injui-y 
was  caused  by  reason  of  defects  in  the  condition  of  the  ways, 
works,  machinery  or  plant  of  defendant,  which  defect  arose 
from,  or  had  not  been  discovered  by  reason  of,  the  negligence 
of  some  peraon  entrusted  by  defendant  with  the  duty  of  seeing 
that  the  ways,  works,  machinery  or  plant  were  in  proper  condi- 
tion (Code  of  1886.  ^  2690,  subdiv.  1),  it  is  not  necessary  to  aver 
the  name  of  the  person  so  entrusted  with  such  duty.  {Loins- 
rill^  c<-  NashriUe  K.  R.  Co.  r.  Bouldin,  110  Ala.  185,  overruled,  so 
far  as  it  conflicts  with  this  proposition.     lb.  191. 

8.  Same;  same;  same. — In  an  action  against  an  employer  to  recover 

damages  for  pewonal  injuries  to  an  employ^,  when  a  recovery 
is  sought  under  subdivision  2  of  section  2590  of  the  Code  of  1886, 
•and  it  is  alleged  in  the  complaint  that  the  injury  was  caused  by 
reason  (if  the  negligence  of  another  employ^  of  the  defendant 
intrustr  I  with  superintendence,  "whilst  in  the  exei-cise  of  such 
superintendence,"  the  complaint,  to  be  sufficient  and  not  sub- 
ject to  demurrer,  must  aver  the  name  of  such  superintendent 
so  charged  to  have  been  negligent.     lb.  191. 

9.  Action  for    personal  injuries ;    irrelevant  evidence. — ^In   an    action 

against  a  railroad  company  by  an  administrator  of  a  deceased 
em  ploy  6  of  defendant,  to  recover  damages  for  the  alleged  negli- 
gence resulting  in  his  intestate's  death,  where  it  is  shown  that 
the  death  of  plaintiff's  intestate  was  caused  by  the  collision  of  a 
train  on  defendant's  road  with  a  hand-car  upon  which  the  de- 
ceased was  riding  in  the  discharge  of  the  duties  of  his  employ- 
ment, and  the  trial  proceeded  on  the  assumption  that  the  train 
had  the  right  of  way  on  the  track  over  the  hand-car  and  no  issue 
was  made  as  to  such  right  of  precedence,  evidence  as  to  the 
rules  and  customs  obtaining  on  other  railroads  as  to  the  right 
of  way  between  trains  and  hand-cars  is  not  pertinent,  and  such 
evidence  is  irrelevant,  immaterial  and  inadmissible.     Tb.  191. 

10.  Action  for  negligence  of  engineer ;    when  affirmative  charge  properly 

refused.  —In  an  action  by  an  administrator  of  a  deceased  em- 
ploy^ of  the  defendant,  to  recover  damages  for  the  death  of 
his  intestate,  which  was  caused  by  one  of  defendant's  trains 
colliding  with  one  of  its  hand-cars  upon  which  plaintiff's  intes- 
tate was  riding  in  the  discharge  of  the  duties  of  his  employ- 
ment, at  a  point  on  defendant's  track  which  was  covered  with 
smoke  from  the  coke  ovens  near  by,  where  one  of  the  counts  of 
tne  complaint  counts  upon  the  negligence  of  the  engineer  of 
said  train,  and  charges  that  he  was  negligent  in  failing  to  ring 
the  bell  or  blow  the  whistle  "when  entering  the  smoke  which 
covered  the  track,"  and  several  witnesses  testify  that  the  only 
signal  given  at  all  was  given  by  the  blowing  of  the  whistle 
when  the  engine  was  fifty  yards  or  more  from  the  smoke,  the 
defendant  is  not  entitled  to  the  general  affirmative  charge  on 
such  count ;  the  blowing  of  the  whistle  at  such  a  distance  not 
being  the  giving  of  a  signal  of  alarm  "when  entering  the 
smoke."     lb.  191. 

11.  Same;  charge  to  the  jury.— In  such  an  action,  where  some  of  the 

counts  of  the  complaint  rely  for  a  recovery  upon  the  failure  of 
the  engineer  to  ring  the  bell  or  blow  the  whistle  at  short  inter- 
vals while  passing  through  the  dense  smoke  that  covered  and 
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obscured  the  track  for  a  great  distance,  embracing  the  point  of 
collision  between  his  train  and  the  hand-car  on  which  plaintiff's 
intestate  was  riding,  if  the  evidence  showed  there  was  such 
negligence  on  the  part  of  the  engineer,  the  fact  that  the  hand- 
car, entering  from  the  opposite  side,  was  in  the  smoke  before 
the  colliding  engine  reached  it,  does  not  of  itself  relieve  the  de- 
fendant from  liability  for  such  negligence;  and  a  charge  w^hich 
instructs  the  jury  that  under  such  circumstances  the  plaintiff 
could  not  recover  for  sxich  negligence  on  the  part  of  the  engi- 
neer, is  erroneous  and  properly  refused.  lb.  191. 
12.  Same;  when  question  of  contributory  negligence  for  the  jury  and  not 
for  the  court;  case  at  bar. — ^In  an  action  by  an  administrator  of  a 
deceased  employ^  of  the  defendant  to  recover  damages  for  the 
death  of  his  intestate,  which  was  caused  by  defendant's  switch 
engine  colliding  with  one  of  its  hand-cai*s  upon  which  defend- 
ant was  riding,  the  following  facts  were  shown :  Within  the  de- 
fendant's yard  one  of  its  tracks  ran  along  by  the  side  of  a  bat- 
tery of  coke  ovens,  the  smoke  from  which  often  covered  the 
said  track,  and  at  the  time  of  the  collision  totally  obscui-ed  it 
for  the  whole  length  of  the  battei-y,  a  distance  of  250  or  300 
yai-ds.  The  switch  or  yai'd  engine  was  used  in  switching  cars  to 
and  from  the  coke  ovens,  and  had  no  schedule  for  running  about 
the  yaitl,  but  was  likely  to  be  passing  on  the  track  by  the  coke 
ovens  at  any  time,  and  these  facts  were  known  to  plaintiff's  in- 
testate, who  was  in  defendant's  employment  as  foreman  of  the 
track  men.  Plaintiff's  intestate,  with  the  section  hands,  who 
had  been  at  work  on  defendant's  road  leading  out  to  one  of  its 
mines,  boai'ded  his  hand-car  immediately  after  one  of  defend- 
ant's coal  trains  passed  going  to  the  yfti*d,  and  followed  said 
train  in.  Just  before  reaching  the  smoke  that  covered  the  track 
on  which  the  incoming  train  and  the  hand-car  were  to  pass, 
there  was  a  curve  in  the  track  and  an  embankment,  which 
prevented  tlie  plaintiff's  intestate  from  seeing  said  train,  and 
said  train  passed  out  of  sight,  went  through  the  smoke  and  onto 
another  track,  beyond  the  coke  ovens.  The  yaiti  engine,  which 
was  beyond  the  switch  at  which  the  coal  train  passed  to  the 
side  track  from  the  track  by  the  coke  ovens,  came  down  the 
track  for  the  purpose  of  switching  cars  onto  the  track  covered 
and  obscured  by  smoke,  and  when  about  midway  the  length  of 
the  coke  oven  battery,  it  collided  with  the  hand-car  on  which 
plaintiff's  intestate  was  riding.  The  hand-car  was  running  at 
10  or  12  miles  an  hour,  and  plaintiff's  intestate  did  not  stop  it 
on  entering  the  smoke,  or  send  a  flagman  forwai*d  thi-ough  the 
smoke  to  give  warning  of  its  approach.  The  evidence  as  to  the 
distance  between  the  incoming  train  and  the  hand-car  follow- 
ing it,  at  the  time  the  former  entered  the  smoke,  was  conflict- 
ing; but  there  was  evidence  from  which  the  jury  could  infer 
that  plaintiff's  intestate  knew  how  close  the  hand-car  was  to 
said  train.  There  was  also  evidence  tending  to  show  that  the 
engine  which  collided  with  the  hand-car  started  down  the  track 
immediately  after  the  incoming  train  went  onto  the  other  track, 
and  proceeded  down  the  track  into  the  smoke  at  a  speed  of 
from  8  to  12  miles  an  hour,  which  was  a  great  deal  faster  than 
it  was  accustomed  or  required  to  run  along  there ;  and  that  if 
said  engine  had  come  down  the  track  at  the  speed  of  two  or 
three  miles  an  hour,  which  it  was  accustomed  to  do,  the  hand- 
car would  have  gotten  through  the  smoke  to  a  place  of  safety, 
or  where  a  probable  collision  could  have  been  averted.  Held: 
The  question  of  the  plaintiff's  intestate  having  been  guilty  of 
negligence  which  proximately  contributed  to  his  injury  was  one 
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of  fact  for  the  jury ;  and  that,  therefore,  charges  to  the  jury, 
which  pretermit  all  reference  to  the  incoming  train  which  the 
hand -car  was  following,  or  which  ignore  the  evidence  tending 
to  show  that  the  yaixi  engine  came  down  the  track  much  more 
rapidly  than  was  customary  and  much  in  excess  of  its  pre- 
scribed rate  of  speed,  or  which  take  from  the  consideration  of 
the  jury  the  evidence  from  which  they  could  have  inferred  that 
the  plaintiff's  intestate  knew  how  close  his  hand-car  was  to  the 
incoming  train  when  the  latter  entered  the  smoke,  or  which  de- 
prive the  jury  of  the  right  to  consider  the  evidence  tending  to 
show  that  plaintiff's  intestate  was  close  enough  to  the  incoming 
train  to  have  gotten  through  the  smoke  without  injury,  if  the 
yaixi  engine  had  been  run  at  its  usual  speed,  and  which,  with- 
out submitting  the  consideration  of  such  tendencies  of  the 
evidence,  instruct  the  jury  as  matter  of  law  that  plaintiff's 
intestate  was  guilty  of  contributory  negligence,  are  erroneous 
and  properly  refused.    lb.  191. 

13.  Same;    same. — In  such  case,   a  charge   which,   postulating  that 

plaintiff's  intestate  did  not  see  and  could  not  know  how  far  the 
•  incoming  train  was  ahead  of  his  hand-car  when  he  entered  the 
smoke,  instructs  the  jury  tliat  he  was  guilty  of  contributory 
negligence  in  not  stopping  before  entering  the  smoke  and  send- 
ing a  flagman  forwai*d,  asserts  a  connect  proposition  and  should 
be  given.    lb.  191. 

14.  Negliyeuce  of  section  foreman  ;  when  avtinnabk. — When  a  section 

foreman,  with  his  track  hands,  boaixls  a  hand-car,  and  coming 
into  the  defendant  company's  yai*d,  runs  his  hand-car  along  on 
a  track  on  which  the  company's  switch  or  yaixi  engine  is  accus- 
tomed to  be  running  at  all  times,  without  regaiti  to  schedule, 
and  which  track  at  the  time  is  so  covered  and  obscured  by 
smoke,  as  is  often  the  case,  that  a  train  or  engine  cannot  be 
seen  coming  into  the  smoke  from  the  opposite  direction,  and 
without  stopping  to  see  whether  an  engine  or  train  is  coming 
from  the  opposite  direction,  or  without  sending  a  flagman  ahead 
of  the  hand-car  to  avert  or  prevent  any  danger  that  might  arise 
therefrom,  said  foreman  continues  through  the  smoke  at  a 
rapid  rate  of  speed,  and  there  results  a  collision  with  a  switch 
engine  causing  personal  injuries  to  the  section  men  on  the 
hand-car,  such  foreman  is  guilty  of  negligence,  for  which  the 
company  is  liable  at  the  suit  of  those  injured.  ]Voodward  Iron 
Co  V.  Andrews,  243. 

15.  Negligence ;  Employers*  Liability  Act ;  when  employe  does  not  assume 

risk. — In  an  action  by  an  employ^  against  an  employer  to  re- 
cover damages  for  personal  injuries  received  while  in  defend- 
ant's service,  where  the  plaintiff  in  separate  counts  of  the  com- 
Elaint,  counts  upon  the  negligence  of  one  to  whom  defendant 
ad  entrusted  superintendence,  while  in  the  exercise  of  such 
superintendence,  and  of  a  person  in  the  employment  of  defend- 
ant to  whose  oi-ders  he  was  bound  to  conform,  and  did  conform, 
of  a  pei*son  in  the  tm^loyment  of  defendant  who  was  in 
charge  and  control  of  an  engine,  cava,  <fec.,  under  sub- 
divisions 2,  3  and  5,  respectively,  of  the  Employers  Liability 
Act,  (Code  of  1886,  §  2590),  the  plaintiff  does  not,  and  can  not 
be  held  to  assume,  the  risk  incident  to  the  negligence  of  either 
of  the  persons  described  in  the  respective  counts.     lb.  243. 

16.  Willfnl  injury;  ivantoj}    negligence;  definition  thereof. — To  consti- 

tute willful  injury  there  must  be  a  design,  purpose  or  intent  to 
do  wrong  and  inflict  the  injury ;  while,  to  constitute  wanton 
negligence,  there  must  be  a  consciousness  on  the  part  of  the 
pei*son  from  his  knowledge  of  existing  circumstances    and  con- 
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was  derailed,  causing  the  injuries  complained  of.  The  only 
evidence  touching  the  cause  of  the  derailment  was  the  testimony 
of  a  witness  who  boarded  the  train  with  deceased,  to  the  effect, 
that  the  flat  car  immediately  in  front  of  the  car  upon  which 
deceased  w^as  sitting  was  loaded  with  sewer  pipes,  placed  end- 
ways and  held  in*  said  car  by  standai^ds  on  the  sides  thereof, 
that  one  of  these  standards  dropped  out  on  the  trip,  and  upon 
his  telling  the  conductor  of  its  loss  and  that  he  ought  to  stop 
the  train  and  fix  said  car,  said  conductor  refused  to  do  so,  and 
one  of  the  pipes  got  crossways  and  fell  off  the  car.  Held:  That 
there  was  an  utter  failure  to  establish  the  relation  of  cau»e 
and  effect  between  the  condition  of  the  car  and  the  derailment, 
and  the  evidence  introduced  did  not  sustain  the  averments  of 
the  complaint;  and  that,  therefore,  the  court  properly  gave  the 
general  affirmative  charge  at  the  request  of  the  defendant. 
/6.  424. 

25.  Action  against  a  railroad  company  for  negligent  killing  of  employ^ ; 

demurrers  to  whole  complaint  properly  overruled  if  bad  as  to  any 
count. — In  an  action  against  a  railroad  company  by  the  adminis- 
trator of  a  deceased  employ^  to  recover  damages  for  the  alleged 
negligent  killing  of  his  intestate,  where  the  complaint  contains 
several  counts,  a  demurrer  thereto  on  the  grounds  that  thei-e 
is  no  allegation  "in  such  complaint  or  either  of  said  counts  of 
any  neglect  of  duty"  the  defendant  owed  the  deceased ,  or  of 
the  names  of  the  alleged  negligent  servants  of  the  defendant, 
and  **that  it  is  uncertain  as  to  whether  the  complaint  and  the 
several  counts  thereof  is  fraud  under  the  employes  act,  section 
2590  of  the  Code,  or  at  common  law,"  such  demurrer  is 
laid  against  the  whole  complaint  in  its  specifications,  although 
the  caption  thereof  is  that  *'the  defendant  demurs  to  the  com- 
plaint in  this  cjxse,  and  to  each  count  thereof  separately  and 
severally;"  and  such  demurrer  is  properly  overruled  if  bad  to 
any  one  of  the  counts  of  the  complaint.  L.  ct  N.  R.  R.  Co.  v. 
Morgan f  449. 

26.  Same ;  admissible  testimony. — In  an  action  against  a  railroad  com- 

pany by  the  administrator  of  a  deceased  employ^,  where  the 
complaint  counts  upon  the  negligence  of  the  engineer  in  leav- 
ing his  engine  to  the  management  of  his  fireman,  and  avers 
that  the  said  fireman  negligently  ran  the  engine  against  the 
car  on  which  plaintiff's  intestate  was,  resulting  in  his  death,  it 
is  permissible  for  the  plaintiff  to  show  where  the  engineer  was 
at  the  time  of  the  accident,  as  that  he  was  some  distance  from 
the  depot,  the  location  of  the  depot  in  respect  of  the  engine 
being  shown  ;  such  evidence  being  material  to  the  issue  forped 
under  the  complaint,  and,  therefore,  relevant  and  admissible. 
Fb.  449. 

27.  Same ;  when  rulings  upon  evidence  will  not  he  reviewed  on  appeal. 

On  an  appeal  from  a  judgment  rendered  in  an  action  brought 
against  a  railroad  company  for  the  alleged  negligent  killing  of 
plaintiff's  intestate,  where  the  appellant  assigns  as  error  that 
the  trial  court  refused  to  allow  it  to  ask  a  designated  witness 
the  following  questions:  *'He  was  there  in  charge,  was  n't  he, 
of  the  train  all  the  time?  Was  n't  he  the  one  giving  dij-ec- 
tion?"  and  it  is  not  shown  by  the  bill  of  exceptions  to  whom 
these  inquiries  referred,  such  ruling  of  the  trial  court  to  intel- 
ligently review  it.  and  it  will,  therefore, not  be  revised.  lb.  449. 

28.  S mie  \  when  rule  of  railroad  compa)iy  admissible  in  evidence. — In 

an  action  against  a  railroad  company  by  the  administrator  of  a 
deceased  employ^  to  recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate,  while  in  the  discharge  of  his  du- 
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ties  as  a  brakeman,  where  the  complaint  avers  the  negligence 
of  the  engineer  in  leaving  his  engine  to  the  management  of  the 
fireman,  and  that  said  fireman  negligently  ran  the  engine 
against  the  car  on  which  intestate  was,  a  rule  of  the  defendant 
company  to  require  "enginemen**  to  use  gi'eat  car  in  switching 
and  handling  their  trains  to  avoid  injury,  is  admissible;  the 
fireman  in  charge  of  the  engine  being,  for  the  time,  an  "engine- 
man"  within  the  meaning  of  the  rule.  lb.  449. 
29.  Action  against  railroad  company  for  the  negligent  killing  of  em- 
ploye ;  sufficiency  of  evidence  for  admeasurement  of  damages ; 
charge  to  the  jury. — In  an  action  against  a  railroad  company,  by 
the  administrator  of  a  deceased  employ^  to  recover  damages 
for  the  alleged  negligent  killing  of  his  intestate,  whei-e  there  is 
before  the  jury  evidence  as  to  the  intestate's  age,  habits,  work- 
ing and  earning  capacity,  and  the  disposition  of  his  earnings, 
this  evidence,  together  with  the  jurors'  common  knowledge  as 
to  his  life's  expectancy,  is  sufficient  data  for  the  admeasure- 
ment of  damnges,  if  the  jury  should  find  that  he  came  to  his 
death  by  reason  of  actionable  negligence  on  the  part  of  the 
defendant;  and  a  charge  in  such  case,  instructing  the  jury  that 
under  the  evidence  they  could  not  find  more  than  nominal  dam- 
ages for  the  plaintiff,  is  properly  refused.     lb.  449. 

30.  Action  for  death  of  employe;  admissibility  in  evidence  of  collective 

fact.—  In  an  action  against  a  railroad  company  by  the  adminis- 
tratrix of  a  section  hand,  to  recover  damages  for  the  killing  of 
her  intestate,  which  was  said  to  have  been  caused  by  the  sud- 
den stopping,  under  the  direction  of  the  foreman,  of  a  hand- 
car which  was  immediately  in  front  of  another  hand -car  upon 
which' the  deceased  was  riding,  evidence  that  the  place  where 
the  collision  occurred — on  an  abutting  trestle  of  a  river 
bridge — was  a  dangerous  place,  is  the  statement  of  a  collective 
fact,  and  is,  therefore,  admissible.  Ala.  Min.  R.  It.  Co.  v.  Jones, 
519. 

31.  Action  by  employes  administrator  for  injuries  causing  death  ;    meas- 

ure of  damages. — In  an  action  against  a  railroad  company  for 
alleged  negligent  killing  of  an  employ^,  brought  by  decedent's 
administratrix,  where  it  is  shown  that  it  took  all  of  his  wages 
to  support  himself  and  family,  the  damages  recoverable  are 
limited  to  the  pecuniary  loss  sustained  by  pei*sons  for  whose 
benefit  the  recovery  enures,  and  hence  there  must  be  a  deduc- 
tion the  amount  of  wages  expended  by  the  decedent  upon  him- 
self,   it.  519. 

32.  Same ;  evidence  as  to  who  were  dependent  upon  intestate  admissible. 

In  an  action  against  a  railroad  company  for  the  alleged  negli- 
gent killing  of  an  employ^,  brought  by  the  decedent's  adminis- 
tratrix, where  the  evidence  is  circumstantial  as  to  what  pro- 
portion of  the  earnings  of  deceased  were  consumed  in  his  own 
support,  it  is  competent  to  show  how  many  and  what  depend- 
ents there  were  who  relied  upon  him,  and  their  ages;  such 
evidence  being  a  circumstance  in  determining  the  pecuniary 
loss  sustain<*d  by  the  intestate's  death.     lb.  519. 

33.  Action   by   administrator  of   employ/'  for    injuries   causing   death; 

measure  of  damages;  charge  to  the  jury. — In  an  action  against  a 
railroad  company  by  the  administrator  of  a  deceased  employ^, 
to  recover  damages  for  the  alleged  negligent  killing  of  plain- 
tiff's intestate,  a  charge  which  instructs  the  jury  that  the  meas- 
use  of  damages,  in  the  event  of  recovery  by  the  plaintiff,  is  *'an 
amount  equal  to  the  present  cash  value  of"  the  decedent's 
life,  "to  his  family  dependent  upon  him,  during  his  expec- 
tancy of  life,"  is  within  the  rule  as  to  the  measure  of  damages 
in  such  case,  and  is  properly  given.    lb.  519. 
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34.  Same ;  aajne. — In  such  a  case  a  charge  which  instructs  the  jury 
that  if  they  believe  from  the  evidence  the  plaintiff  is  entitled 
to  recover  he  is  entitled  to  recover  an  amount  equal  to  the 
decedent's  **pecuniary  worth  to  his  family  who  were  dependent 
upon  him  from  the  time  of  his  death  to  this  time,  added  to  the 
present  cash  value  of  his  pecuniary  worth  to  his  said  family 
during  the  balance  of  his  expectancy  of  life,"  is  properly  given. 
lb.  519. 

36.  Same ;  charge  to  the  jury. — In  such  a  case,  where  the  complaint 
alleges  that  while  plaintiff's  intestate  and  other  section  hands 
were  taking  two  lever  cars  over  a  river  bridge  in  obedience  to 
the  oi^ders  and  direction  of  the  defendant's  section  foreman  in 
the  exercise  of  his  authority,  and  while  both  cars  were  going  at 
a  high  rate  of  speed,  the  said  section  foreman  negligently 
stopped  his  car  suddenly  while  it  was  in  front  of  another  car, 
without  first  oi'dering  the  rear  car  to  stop  *'or"  notifying  those 
on  it  of  his  intention  to  stop  the  car  he  was  on,  which  caused  a 
collision,  whereby  plaintiff's  intestate  was  knocked  off  and 
killed,  a  charge  to  the  jury  which  instructs  them  that  they 
should  find  for  the  defendant  if  either  of  the  alternatives  be 
not  proven,  or  which  requii*es  proof  of  both  of  the  alternatives, 
is  erroneous  and  properly  refused.    lb.  519. 

36.  Same ;  same. — In  such  a  case  it  is  a  question  for  the  jury  whether 

or  not  it  was  negligence  for  a  section  foreman  to  run  the  two 
cai-s,  when  closely  following  the  other,  at  a  high  rate  of  speed 
over  the  river  bridge ;  and  a  charge  is  properly  I'efused  which 
withdraws  the  consideration  of  this  question  from  the  jury. 
Tb.  519. 

37.  SaJTie ;  same. — In  such  a  case  where  there  was  evidence  that  the 

foreman  caused  the  brakes  on  the  front  car  to  be  suddenly  ap- 
plied, without  causing  those  on  the  rear  car  to  slacken  their 
speed,  a  charge  is  properly  refused  which  instructs  the  jury 
that  if  the  deceased  was  holding  the  handle  of  the  lever  and 
was  thrown  loose  from  the  same  by  the  sudden  putting  on  of 
the  brake  by  one  (r.  (another  section  hand),  that  then  they 
must  find  for  the  defendant ;  since  it  can  not  be  said  as  a  mat- 
ter of  law  that  the  act  of  "G."  was  negligent  or  wrongful  and 
was  not  rendered  reasonably  necessary  by  the  negligence  of  the 
foreman  who  was  riding  on  the  front  car.    lb.  519. 

38.  Same;  same. — It  is  also  proper  to  refuse  to  charge   that  if  the 

other  section  hands  riding  on  the  rear  car  jerked  the  handle  in 
front,  and  caused  deceased  to  lose  his  hold  of  the  handle,  the 
jury  should  find  for  the  defendant,     lb.  519. 

39.  Same :  same.  ■  In  such  a  case  a  charge  that,  if  the  evidence  left 

the  jury  in  doubt  as  to  what  threw  deceas(Hi  from  the  car,  they 
should  find  for  the  defendant,  is  properly  refused.     lb  519. 

40.  Same ;  »ame. — In  such  a  case,  it  is  also  proper  to  refuse  a  charge 

which  declared  that  it  was  negligence  in  decetised  to  have  hold 
of  the  handle  with  one  hand;     lb.  519. 

41.  Same;  same. — In  such  a  case  a  charge  which  instructs  the  jui-y 

that  if  the  evidence  leaves  them  in  doubt  as  to  what  threw  the 
plaintiff's  intestate  from  the  car,  then  they  must  find  for  the 
defendant,  states  an  incorrect  measure  of  proof,  and  is  properly 
refused.     Jb.  519. 

42.  Same;  same. — In  such  a  case,  a  charge  which  instructs  the  jury 

to  find  for  the  defendant  if  (t.  (another  section  hand  upon  the 
rear  car)  promptly  obeyed  the  signal  given  him  by  the  foreman, 
and  that  he  saw  it  when  the  foreman  gave  it,  and  applied  the 
brake  to  the  rear  car  in  the  usual  manner,  and  this  was  the  ap- 
pliance for  checking  the  speed  of  said  car,  is  properly  refused, 
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said  charge  ignoring  the  question  whether,  under  the  circum- 
stances, the  signal  given  by  the  foreman  involved  negligence 
on  his  part.    /6.  519. 

43.  Samt;  same. — In  such  a  case,  a  charge  which  instructs  the  jury 

that  the  plaintiff  can  not  recover  if  one  of  the  section  hands 
upon  the  front  car  applied  the  brakes  too  suddenly  and  in  an 
improper  manner,  and  checked  the  speed  of  the  front  car  too 
rapidly,  and  that  caused  the  accident,  is  properly  refused;  the 
charge  ignoring  the  question  whether  the  acta  of  such  section 
hand  on  the  front  car  were  superinduced  by  the  negligent  order 
of  the  foreman.     lb.  519. 

44.  Same ;  same. — ^In  such  a  case  the  court  properly  refused  to  charge 

that  if  the  signal  was  given  by  the  foreman  for  both  cara  to 
check  their  speed  at  the  same  time,  and  it  was  known  by  those 
on  the  rear  car,  and  G.  properly  applied  the  brake  to  it  in  the 
usual  manner,  the  jury  must  find  for  defendant.    Ih.  519. 

45.  Same;  same. — ^In  such  a  case,  a  charge  which  instructs  the  jury 

that  they  may  look  "to  the  fact,  if  they  find  it  to  be  a  fact,  that 
no  one  else  fell  off  of  said  car,  in  connection  with  all  the  other 
facts  in  the  case  in  determining  whether  or  not  said  Jones  was 
grasping  the  handles  in  a  manner  to  properly  protect  his  own 
safety,"  is  properly  refused  ;  such  charge  singling  out  a  particu- 
lar fact  for  the  special  attention  of  the  jury.    Ih.  519. 

46.  Action  for  injurien  to  person   upon  track ;  evidence  of  experiment. 

In  an  action  to  recover  for  injuries  inflicted  by  a  railroad  to  one 
upon  its  track,  evidence  of  an  experiment  made  by  witness  so 
as  to  determine  how  far  one  could  be  seen  fi'om  the  point  of  in- 
jury, the  experiment  being  made  about  a  month  after  the  in- 
jury, is  not  competent,  though  evidence  of  the  physical  and 
and  topographical  facts  surrounding  the  place  of  injury  is  com- 
petent.    A.  G.  S.  R.  R.  Co.  V.  Burgess  J  587. 

Strbbt  Railroads. 


J  giving  railroad  company  power  to  condemn  right  of  ivay ;  ex- 
m  of  Code  provisions  hy  reference  to  title  only ;  constitutional 


47.  Statute  . 

tension  i 

/a?/'.— The  act  approved  December  10,  1886,  (Acts,  1886-87,  p. 
122),  providing  that  street  railroad  companies  may  condemn 
rights  of  way  and  take  possession  thereof  on  paying  a  just  com- 
pensation, *'in  the  same  manner  as  now  provided  by  law  for 
taking  private  j)roperty  for  railroad  and  other  public  uses  in 
article  II,  chapter  17,  title  2,  part  3  of  the  Code,"  does  not 
violate  article  IV,  section  2,  of  the  constitution,  which  oi*dains 
that  *'no  law  shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred  by  reference  to  its  title  only ;  but 
so  much  thereof  as  is  revived,  amended,  extended  or  conferred 
shall  be  re-enacted  and  published  at  length ;"  the  extension  or 
conferring  of  said  Code  provisions  by  the  statute  not  coming 
within  the  meaning  of  the  constitutional  provision,  which  ap- 
plies only  to  amendments,  which,  without  the  presence  of  the 
original  act,  are  unintelligible.  Birmingham  Vn.  K.  Co.  r. 
Ehjton  Land  Co.,  70.     • 

48.  Railroads;   apfdicability  of  statute   regulating   running  thereof  to 

electric  roadie. — An  electric  car  line,  running  between  two  cities 
and  beyond  the  corporate  limits  of  each,  is  a  railroad  within 
the  meaning  of  section  1145  of  the  Code  of  1886,  regulating  the 
duty  of  railroads  whose  tracks  cross  eabh  other.  L.  dc  N.  R,  R. 
Co.  V.  Anchors ,  492. 
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1.  Injunction  by  receiver;  when  hill  can  be  maintained  to  enjoin  enforcf- 

ment  of  a  jud(jment. — A  receiver  can,  by  bill  in  equity,  enjoin 
the  collection  of  a  judgment  rendered  against  the  corporation 
of  which  he  is  the  receiver,  in  a  suit  to  which  he  was  not  a 
party ;  his  remedy  at  law  by  motion  to  set  aside  and  vacate  the 
judgment,  or  by  certiorari^  not  being  plain,  adequate  and  com- 
plete.    Rogers  r.  Haines^  50. 

2.  Appointment  of  a  receiver  withiji  the   discretion   of  the  chancellor: 

rrhen  exercised. — The  appointment  of  a  receiver  is  a  matter  of 
sound  judicial  discretion  when  there  is  a  reasonable  probability 
that  the  person  asking  therefor  will  ultimately  succeed  in  ob- 
taining the  general  relief  sought  for  by  his" suit:  and  being 
based  upon  the  fact  that  there  is  no  other  adequate  remedy,  or 
means  of  accomplishing  the  desired  objects  of  the  judicial  pro- 
ceedings, must  to  be  exercised  in  view  of  the  circumstances  of 
the  particular  case,  for  the  purpose  of  promoting  the  ends  of 
justice  and  of  protecting  the  rights  of  all  the  parties  interested 
in  the  controvei*sy  and  the  subject  matter.  Warren  d*  Co.  r. 
Pitts,  65. 

3.  Same ;  right  of  mortgagee   to  appointment  pending  foreclosure  suit. 

The  right  of  a  mortgagee  to  the  appointment  of  a  receiver, 
pending  a  suit  for  the  foreclosure  of  his  mortgage,  i*est8  upon 
the  general  principle  that  the  appointment  is  necessary  for  the 
preservation  of  the  mortgaged  property  and  its  appropriation 
to  the  payment  of  the  mortgage  debt.    lb.  65. 

4.  Same ;  same  ;  case  at  bar. — Where  property  included  in  a  mortgage 

has  been  sold  under  an  execution  issued  on  a  judgment  againht 
the  mortgagor,  and  the  purchaser,  who  was  a  stranger  to  the 
mortgage,  and  who  is  in  possession  of  the  property  holding  and 
claiming  it  in  hostility  to  the  mortgagee,  is  solvent,  on  a  bill 
filed  by  the  mortgagee  to  foreclose  the  mortgage,  to  take  pos- 
session of  the  property  and  collect  the  rents  and  profits  pend- 
ing the  foreclosure  suit ;  the  solvency  of  the  person  in  possession 
of  the  property  removing  all  peril  of  the  loss  of  the  rents  and 
profits,  and  leaving  no  occasion  for  the  apix)intment  of  receiver. 
lb.  65. 

REDEMPTION. 

1.  Bill  to  redeem;   what  averment  necessary  when  equitable  right  of  rf- 

demption  sought  to  be  enforced. — When,  a  bill  is  filed  to  enforeean 
equitable  right  of  redemption,  an  averment  of  a  prior  tender  is 
not  necessary  to  give  the  bill  equity  ;  and  it  is  sufficient  if  the 
complainant  ofTei^s  to  pay  all  that  is  found  to  be  due,  and  to  do 
equity.     Murphree  v.  Summerlinj  54. 

2.  Same ;  to  enforce  the  statutory  right  the  terms  of  the  statute  must  he 

complied  with. — To  enforce  the  purely  statutory  right  of  redemp- 
tion after  foreclosure,  the  terms  of  the  statute  must  be  com- 
plied with  ;  and  a  bill  to  enforce  such  right,  which  fails  to  aver 
that  complainant  has  paid  the  amount  due  upon  the  mortgage 
with  ten  per  cent,  per  anuum  and  all  lawful  chai*ges  into  court 
upon  the  filing  of  the  bill,  and  contains  no  offer  to  abide  the 
decree  of  the  court,  is  without  equity.     Tb.  54. 

RENT. 

1.  Possession  of  mortgagee  and  liability  for  rents;  xvlien  not  shown  to 
hold  under  color  of'title. — Mortgagees  who,  without  a  foreclosure, 
take  possession  of  the  mortgaged  property  before  the  law  day 
of  the  mortgage,  and  appropriate  the  rents  and  profits,  are  not 
^'persons  holding  possession  under  color  of  title  in  good  faith," 
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within  the  meaning  of  section  2706  of  the  Code  of  1886,  and  are 
not,  therefore,  exempt  from  liability  for  damages  or  rents, 
under  the  statutes,  for  more  than  one  year  before  the  com- 
mencement of  the  suit.    Keitfi  v.  McLaughlin^  60. 

See  Landlord  and  Tenant. 

RES  INTER  ALIOS  ACTA. 

1.  Trover;  evidence  of  detinue  suit  inadmiasihle;  res  inter  alios  acta. — 
In  an  action  of  trover,  evidence  that  a  thiitl  party,  holding  a 
title  superior  to  plaintiff's  but  with  which  defendant  was  in  no 
way  connected,  had  brought  an  action  of  detinue  for  the  prop- 
erty in  controverey  against  him  who  was  the  common  source  of 
both  titles,  is  inadmissible;  such  action  of  detinue  being  res 
inter  alios  acta.    .Mitchell  v.  Thomas y  459. 

SALES. 

1.  Sale;  breach  of  warranty;  lohen  not  shovni^  andirhen  action  therefor 

can  not  be  maintained. — AV'hen  in  his  complaint,  a  plaintiff  claims 
'^damages  for  a  breach  of  warranty  in  the  sale  of  a  mule,  *  * 
*  whicli  mule  the  defendants  warranted  sound  in  all  respects, 
except  a  small  wound  on  one  of  said  mule's  feet,  and  which 
wound  they  (defendants)  warranted  not  to  injure  said  mule  for 
thirty  days,  *  *  *  when  in  fact  said  mule  at  that  time  was 
badly  diseased,  »  *  *  and  had  since  had  lockjaw,''  and  the 
proof  shows  that  in  making  the  sale  the  defendants  guaranteed 
that  a  wound  in  the  mule's  foot  would  not  cause  him  to  lose  a 
day's  work  for  thirty  days,  they  agreeing  to  refund  price  if  it 
did ;  that  as  a  matter  of  fact  the  mule  was  disabled  within  such 
time  on  account  of  such  foot,  and  that  plaintiff  returned  the 
mule  and  demanded  his  money  returned,  which  was  refused  by 
defendants,  but  there  was  no  proof  of  damages  sustained  on 
account  of  the  mule's  inability  to  work  during  the  thirty  days, 
there  is  shown  no  ground  for  recovery  for  breach  of  warranty, 
and  the  plaintiff  is  not  entitled  to  maintain  such  form  of  action, 
although  the  facts  proven  authorized  a  recovery  for  money  had 
and  received.     Abraham  Bros.  v.  Browdery  287. 

2.  Action  for  breach  of  warranty;  rescission  of  contract  no  foundation 

for  such  suit. — To  support  an  action  for  a  breach  of  warranty, 
there  must  be  shown  to  be  a  subsisting  contract  between  the 
parties  ;  and  proof  of  the  rescission  of  the  contract  out  of  which 
the  warranty  is  alleged  to  have  arisen  furnishes  no  foundation 
for  the  maintenance  of  such  action.    lb.  287. 

3.  Sales;  rescission  for  fraud  ;  misrepresentation  or  affirmative  conceal- 

ment  not  necessary ;  what  sufficient.— AcUml  misrepresentation  or 
affirmative  fraudulent  concealment  as  to  his  solvency  by  one 
who  buys  on  a  credit,  who  is  insolvent  or  in  failing  circum- 
stances, it  is  not  necessary  to  entitle  the  seller  to  disaffirm  the 
sale;  but  a  sale  and  purchase  of  goods  is  fraudulent  and  open 
to  disaffirmance  by  the  seller,  if  the  purchaser  was  at  the  time 
thereof  insolvent  or  in  failing  circumstances  and  had  the  design 
not  to  pay  for  them,  or  had  no  reasonable  expectation  of  being 
able  to  pay  for  them,  and  either  represented  that  he  was  solvent 
or  intended  to  pay  or  had  reasonable  expectation  of  being  able 
to  pay,  failed  to  disclose  his  financial  condition,  or  the  fact  that 
he  did  not  intend  to  pay  or  expect  to  be  able  to  pay  for  the 
the  goods.     Maxwell  r.  Brown  Shoe  Co.,  304. 

4.  Same;  same;  had  faith  on  part  of  subsequent  purchaser. — Actual 

bad  faith  on  the  part  of  a  purchaser  for  value  from  one  who 
fraudulently  purchased  the  goods  on  a  credit  is  not  necessary  to 
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entitle  the  original  seller  to  rescind  the  sale  and  recover  the 
goods  from  the  subsequent  purchaser;  but  it  is  sufficient  to  au- 
thorize a  recovery  from  such  purchaser  if  he  knew  facts  and 
circumstances  that  should  have  excited  inquiry  on  his  part, 
which  if  dih' gently  prosecuted  would  have  led  to  a  knowledge  of 
the  fraud  of  the  original  purchaser.     lb.  304. 

5.  Same ;    same ;  »€nne ;  charge  to  the  jury. — ^Though  negligence   in 

making  inquiry  by  a  buyer  of  goc)ds  that  had  previously  been 
fraudulently  purchased  on  a  credit,  after  having  notice  sufficient 
to  excite  inquiry,  is  constructively  bad  faith,  a  charge  to  the 
jury,  in  an  action  by  the  original  seller  to  recover  the  goods 
from  such  subsequent  purchaser,  which  instructs  them  to  re- 
cover the  plaintiff  must  show  bad  faith  in  the  defendant,  is 
properly  refused  as  tending  to  mislead  to  the  conclusion,  that 
there  must  be  shown  actual  bad  faith  on  defendant's  part.  lb. 
304. 

6.  Same ;  same ;    relevancy  of  evideywe. — When  in  an  action  by  one 

who  sold  goods  on  a  credit,  in  which  the  plaintiff  seeks  to  re- 
scind the  sale  and  recover  the  goods  on  the  ground  of  fraud  on 
the  part  of  the  purchaser,  there  is  an  issue  as  to  whether  the 
purchaser  fraudulently  concealed  his  insolvency  when  making 
the  purchase,  evidence  that  a  year  before  the  sale  the  said 
purchaser  misrepresented  to  a  representative  of  plaintiff  the 
amount  of  his  indebtednes,  is  relevant  and  material,  though  it 
may  be,  of  little  probative  force.     lb.  304. 

7.  Sale  of  intestate^ s  land ;  purchaser  from   widow  and  heirs   a  party 

interested,  and  can  contest  application  for  sale;  vjhen  bill  for  in- 
junction without  equity. -rThe  purchaser  of  land  from  a  widow 
and  heirs  at  law  of  an  intestate  is  a  party  interested  in  the  es- 
tate within  the  meaning  of  the  statute  (Code  of  1886,  ^  2106), 
allowing  any  party  interested  in  the  estate  to  contest  in  the 
probate  court  an  application  made  therein  for  the  sale  of  land 
to  pay  debts  of  the  estate ;  and  being  able  to  obtain  the  ade- 
quate relief  in  the  probate  court  by  a  contest  of  the  jcpplication 
for  the  sale,  such  purchaser  must  pui-sue  that  remedy  and  can- 
not maintain  a  bill  in  equity  to  enjoin  the  proposed  sale.  {Banks 
V.  S peers,  103  Ala.  447,  in  so  far  as  it  holds  to  the  contrary  of 
this  proposition,  overruled.)    Speers  v.  Baiiks,  323. 

8.  Same  ;  deficiency  of  assets  of  the  estate  to  pay  debts  caused  by  devas- 

tavit will  not  jnntify  a  sale  of  the  land. — In  order  to  justify  the 
oi-der  of  sale  of  the  lands  of  a  decedent's  estate  for  the  payment 
of  debts,  a  deficiency  in  fact  of  the  assets  of  the  estate  is  neces- 
sary ;  but  if  such  deficiency  has  been  brought  about  by  mal- 
administration, or  by  devastavit  committed  by  the  personal 
representative,  a  case  is  not  made  out  justifying  an  order  of 
sale.    lb.  323. 

SCHOOLS. 

See  Public  ScnooLs. 

SERVICE  OF  PROCESS. 

I.  Service  of  process  upon  minors  who  are  parties  to  proceeding. — ^The 
service  of  process  upon  minora  who  are  parties  to  a  proceeding 
should  be  upon  either  the  parents  or  upon  their  guardian  ;  and, 
therefore,  the  return  of  a  summons  to  infant  parties  should 
show  its  service  upon  the  parent  or  guardian.  Esies  v.  Bridge 
forth  y  221. 
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SET  OFF. 

1.  Partnerships  debt  of  individual  member;  Bet  off. — In  an  action  by  a 
partnei-snip  on  an  account  for  goods  sold,  a  debt  due  by  one  of 
individual  membera  of  the  firm  to  the  defendant  can  not  be  set 
ofif  against  the  partnership  demand  ;  and  while  the  amount  of 
defendant's  account  to  one  of  the  individual  membera  of  the 
firm,  which  was  contracted  before  the  formation  of  the  partner- 
ship, was  subject  to  set-off  by  the  amount  such  individual  mem- 
ber may  then  have  owed  the  defendant  can  not  be  used  as  a  set 
*  off  against  the  debt  sued  on,  which  was  contracted  by  the  de- 
fendant with  the  partnership  after  its  formation.  Tillis  & 
O'Neal  V.  McKinna,  311. 

SHERIFFS. 

1.  Summary  proceedings  against  sheriff's  sureties ;  judgment  by  default 

and  its  recitals. — In  a  summary  proceeding  under  the  statute 
(Code  of  1886,  §  3101)  against  the  sureties  on  a  sheriff's  official 
bond,  upon  the  failure  of  the  sureties  to  appear  in  response  to 
notice  of  the  motion,  a  judgment  by  default  against  them  is 
proper;  but  the  judgment  entry  must  show  that  every  material 
averment  of  the  motion  was  proved.     Chandler  r.  Reid,  390. 

2.  Same;  same;  failure  of  sheriff  to  pay  over  money  collected  on  an  exe- 

cution.— In  a  summary  proceeding  against  the  sureties  on  a 
sheriff's  official  bond,  for  his  failure  to  pay  over  money  collect- 
ed by  him  on  an  execution,  a  judgment  by  default  is  insufficient 
and  can  not  be  supported,  which  does  not  show  that  there  was 
proof  made  to  sustain  the  averments  that  the  money  was  col- 
lected on  an  execution,  that  the  sheriff  failed  to  pay  it  over  on 
plaintiff's  demand,  and  that  the  parties  notified  of  the  motion 
and  against  whom  the  judgment  was  rendered,  were  sureties  on 
the  sheriff's  official  bond.     lb.  390. 

3.  Sam£;  remedy  given  to  plaintiff  in  execution.— The  remedy  for  a 

summary  judgment  against  a  sheriff  and  his  bondsmen,  for  his 
failure  to  pay  over  money  collected  on  an  execution  (Code  of 
1886,  §  3101),  is  given  to  the  plaintiff  in  execution  as  distin- 
guished from  the  plaintiff  in  the  suit ;  and  it  is,  therefore,  no 
objection  to  the  enforcement  of  such  remedy  that  the  movant 
in  the  proceeding  was  the  defendant  in  the  original  suit;  judg- 
ment therein  having  been  rendered  in  his  favor.     lb.  390. 

4.  Same  ;  no  discontinuance  by  reason  of  not  being  heard  until  the  term 

after  institution. — A  proceeding  for  a  summary  judgment  against 
a  sheriff  and  his  bondsmen,  instituted  on  motion  and  notice  as 
required  by  statute  (Code  of  1886,  §  3101),  is  not  discontinued 
by  reason  of  the  fact  that  the  motion  was  not  heaiti  until  the 
term  of  the  court  succeeding  the  one  during  or  before  which 
the  notice  was  given.    lb.  390. 

5.  Estoppel;  when  not  shown  by  statement  made  to  officer  levying  execu- 

tion.— A  declaration  or  act  retracted  before  it  is  acted  upon  does 
not  raise  estoppel ;  and  the  fact  that  defendant  in  a  certain  ex- 
ecution stated  to  the  sheriff  about  to  levy  the  writ  that  he  had 
no  property  upon  which  he  could  make  the  levy,  does  not  estop 
such  defendant  from  asserting  his  ownership  to  property  which 
was  levied  upon  under  an  execution  issued  on  a  judgment 
against  his  wife,  both  he  and  his  wife  telling  the  sheriff  at  the 
time  of  the  levy  that  the  property  levied  upon  did  not  belong 
to  the  wife,  but  to  him ;  and  in  an  action  of  trespass  by  such 
person  against  the  sheriff  for  said  wrongful  levy  under  the  sec- 
ond execution,  the  sheriff  can  not  avail  himself  of  the  former 
declaration  made  by  the  plaintiff,  disclaiming  ownership  of 
property,  as  constituting  an  estoppel  in  the  action  of  trespass  to 
the  assertion  of  title  to  the  pi'operty  levied  on,    Seals  v.  Car- 
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SLOT  MACHINES. 
See    Lotteries,    and    Criminal    Law»     sub-title,    Oarryincj     on 
Lotteries. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  contract  of  sale:  parol  authority  to  agent. 

Where,  under  parol  authorization,  an  agent  makes  asaleof  land, 
and  there  is  payment  of  the  purchase  money  and  a  surrender 
of  the  possession  to  the  purchaser,  the  transaction  is  taken 
without  the  influence  of  the  statute  of  frauds,  and  there  is  a 
contract  of  sale,  which  can  be  specifically  enforced  in  a  court  of 
equity.     Rovelsk;/  v.  Scheuer,  419. 

2.  Same ;  same ;  case  at  bar. — Where   on  a  bill  filed  for  the  specific 

performance  of  a  contract  for  the  sale  of  land,  it  is  shown  that 
the  defendant,  who  was  indebted  to  complainants,  executed 
a  mortgage  on  the  land  in  controvei-sy  to  secure  the  payment  of 
the  indebtedness,  and  requested  them  to  withhold  the  mortgage 
.  from  recoi*d  until  her  general  agent's  return,  when  she  would 
pay  the  debt  or  sell  the  property  to  them,  that  upon  the  i^eturn 
of  the  agent,  he,  under  parol  direction  from  defendant,  exe- 
cuted a  deed  of  conveyance  to  the  complainants,  who  paid  the 
purchase  money  in  great  part  by  satisfaction  of  the  debt  to 
them  and  cancellation  of  the  mortgage,  and  for  the  rest  of  the 
purchase  money  gave  checks  drawn  in  favor  of  defendant, 
which  were  collected  and  used  in  her  business  by  the  general 
agent,  that  the  complainants  were  put  in  possession  immedi- 
ately upon  the  execution  of  the  conveyance,  and  said  agent, 
for  the  purpose  of  carrying  on  defendant's  business  thereon, 
leased  the  premises  from  them  and  paid  them  the  rent,  with 
the  knowledge  of  his  principal,  the  defendant,  whodid  notdissent 
from  the  sale  till  long  afterwai*ds, — there  is  established  a  valid 
contract  of  sale,  and  the  complainants  are  entitled  to  have  it 
specifically  enforced.    /6. 419. 

STATUTES. 

1.  Lotteries;     defense.— It    is    no    defense    to    an     indictment    for 

setting  up  and  operating  a  slot  machine  as  hereinabove  stated, 
as  prohibited  by  statute,  (Acts  1896-97,  p.  901),  that  the  owner 
thereof  was  licensed  thereto  by  the  municipality  where  the 
machine  was  operated,  and  that,  subsequent  to  the  passage  of 
the  act  prohibiting  the  operation  of  such  machines,  the  Gen- 
eral Assembly  * 'ratified,  approved  and  confirmed,"  the  schedule 
of  licenses  established  by  such  municipality,  in  which  schedule 
was  included  licenses  for  operating  slot  machines.  Loiseau  v. 
State,  34. 

2.  Statute  giving  railroad  company  power  to  condemn   right  of  way; 

e.rtension  of  Code  provisions  by  reference  to  title  only;  constitutional 
law.— The  act  approved  December  10,  1S86,  (Acts,  1886-87,  p. 
122),  providing  that  street  railroad  companies  may  condemn 
rights  of  way  and  take  possession  thereof  on  paying  a  just 
compensation,  '*in  the  same  manner  as  now  provideci  by  law 
for  taking  private  property  for  railroad  and  other  public  uses 
in  article  II,  chapter  17,  title  2,  part  3  of  the  Code,"  does  not 
violate  article  IV,  section  2,  of  the  constitution,  which  ordei-s 
that  **no  law  shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred  by  reference  to  its  title  only; 
but  so  much  thereof  as  is  revived,  amended,  extended  or  con- 
ferred shall  be  re-enacted  and  published  at  length ;"  the  exten- 
sion or  conferring  of  said  Code  provisions  by  the  statute  not 
coming  within   the  meaning  of  the  constitutional  provision, 
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which  applies  only  to  amendments,  which,  without  the  presence 
of  the  original  act,  are  unintelligible.  Birmingham  Vn.  R.  Co. 
V.  ElytonZand  Co.,  70. 
3.  Foreign  building  and  loan  associations ;  executed  contract  not 
affected  by  non-compliance  with  .statute ;  foreclosure  of  mortgage, 
Whei*e  there  is  a  foreclosure  of  a  deed  of  trust  securing  a  loan 
made  by  a  foreign  building  and  loan  association,  and  a  convey- 
ance by  the  trustee  to  said  association  as  to  purchaser  at  said 
sale,  the  legal  title  to  the  property  embraced  in  said  deed  of 
trust  becomes  invested  in  the  association,  and  by  such  sale  pur- 
chase and  conveyance  the  contract  evidenced  by  the  deed  of  trust 
became  fully  executed ;  and  as  a  consequence,  if  said  deed  of 
trust  was  originally  invalid,  by  reason  of  the  association's 
failure  to  comply  with  the  statute  in  depositing  securities  and 
taking  out  a  license  (Acts,  1892-93,  p.  665),  such  infirmity  can 
not  avail  the  grantor  in  said  deed  of  trust  in  an  action  of  eject- 
ment, subsequently  brought  by  him  against  the  association  for 
the  land  embraced  in  said  deed  and  purchased  by  it.  Shahan  v. 
TetherOy  404. 

4.  Constitutional  law;  act  to  establish  stock  lav^  district. — The  act  ap- 

prove^  February  18,  1895,  authorizing  the  probate  court  of  Cal- 
houn county  to  establish  a  stock  law  district  in  said  county  and 
to  regulate  such  district,  (Acts,  1894-95,  p.  1066),  is  constitu- 
tional and  not  open  to  the  objection  that  it  is  violative  of 
Article  IV,  §  2,  and  of  Article  I,  M2  of  the  constitution.  Ed- 
mondson  v.  Ledbetter,  ^11. 

5.  Railroads  ;  applicability  of  statute  regulating  running  thereof  to  elec- 

tric roads. — ^An  electric  car  line,  running  between  two  cities  and 
beyond  the  corporate  limits  of  each,  is  a  railroad  within  the 
meaning  of  section  1145  of  the  Code  of  1886,  regulating  the  duty 
of  railroads  whose  tracks  cross  each  other.  L.  ct*  N.  E.  R.  Co. 
V.  Anchors,  492. 

6.  Jurisdiction  of  the  city  court  of   Talladega ;  issuance  of    remedial 

writs. — Under  the  Acts  of  1892-93,  p.  541,  creating  the  city  court 
of  Talladega  and  conferring  upon  it  the  same  powei*8  as  are  ex- 
ercised by  circuit  and  chancery  courts  and  upon  the  judge 
thereof  the  same  pow^ers  and  duties  as  are  conferred  upon  cir- 
cuit judges  and  chancellors,  the  judge  of  said  court  has  au- 
thority to  issue  all  remedial  w^'its  of  an  extraoixlinary  nature 
to  inferior  jurisdictions.     Wilson  v.  Duncan,  659. 

7.  Repealing  laws  ;  ojnission  in  printed  act ;  legislative  record. — Where 

the  printed  act  of  the  legislature  omits  a  portion  of  the  act 
adopted,  as  shown  by  the  enrolled  act  in  the  office  of  the  Secre- 
tary of  State,  the  latter  controls.     lb.  659. 

8.  Same;  same;  statute  providing  for  contest  of  election,  giving  security 

for  costs. — Section  417  of  the  Code  of  1886,  limiting  the  amount 
of  security  which  can  be  required  of  one  contesting  an  election 
to  five  hundred  dollars,  is  repealed  by  the  act  approved  Febru- 
ary 10,  1893,  (Acts  of  1892-93,  p.  468),  which  provides  a  new  sys- 
tem of  election  contests ;  the  enrolled  act  on  file  in  the  office  of 
the  Secretary  of  State  mentioning  said  section  as  among  the 
sections  of  the  Code  repealed,  although  it  is  not  mentioned  in 
the  printed  act.    lb.  659. 

9.  Election  contest ;  jurisdictional  requirements  ;  couHrurtion  of  statute. 

Under  the  act  approved  February  10,  1893,  (Acts,  1892-93,  p. 
468),  regulating  the  manner  of  contesting  an  election  and  pro- 
viding that  the  contestant  *'must  give  good  and  sufficient  secu- 
rity for  the  costs  of  the  contest,"  such  security  is  a  jurisdic- 
tional requirement,  without  which  the  court  has  no  authority 
to  proceed.    lb.  659. 
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STATUTORY  CLAIM  SUIT. 

See  Trial  op  the  Riqht  op  Property. 

STATUTORY  PENALTIES. 

L  Action  to  recover  statutory  penalty  by  mortgagors;  wh^n  properly 
brought  in  th-e  name  of  husband  and  xoife. — Where  a  note  given 
by  husband  and  wife,  for  the  purchase  of  goods  sold  to  the  wife, 
is  secured  by  a  mortgage  executed  by  both  the  husband  and 
wife,  which  mortgage  recites  that  the  property  conveyed 
therein  belonged  to  both  mortgagoi-s,  though  in  fact  it  belonged 
to  the  wife,  and  action  to  recover  the  statutory  penalty  upon 
the  mortgagee's  failure  to  enter  satisfaction  of  the  mortgage  on 
the  recoi*d,  is  properly  brought  in  the  name  of  both  the  mort- 
gagors, as  joint  debtors  and  owners  of  the  pi*operty  conveyed  in 
the  mortgage,  and  in  such  action  the  mortgagee  can  not  dis- 
pute the  interest  of  both  the  mortgagoi*s  in  the  satisfaction  of 
the  mortgage,  and  their  statutory  right  to  sue  for  the  penalty. 
Thomason  Grocery  Co.  v.  Mitchell ^  315. 

2.  Same  \  provision  of  notes  can  not  be  changed  by  proof  of  the  custom  of 

the  mortgagee, — Where  a  mortgage  to  secure  a  note  recites  that 
it  is  given  to  secure  the  payment  of  said  obligation  "accoi-dinfj^ 
to  the  tenor  and  effect  thereof,"  and  it  is  shown  on  the  face  of 
the  note  that  the  secured  debt  did  not  bear  interest  before  ma- 
turity, the  fact  that  the  defeasance  clause  provided  that  the 
mortgage  should  be  null  and  void  upon  the  payment  of  **said 
debt  and  interest,"  does  not  make  it  necessary  for  the  dis- 
charge of  the  mortgage  that  the  interest  on  the  debt  before 
maturity  should  be  paid,  and  the  custom  of  the  mortgagee  to 
charge  interest  on  such  notes  can  not  change  the  result;  and  in 
an  action  by  the  mortgagor  to  recover  the  statutory  penalty 
for  failure  to  enter  satisfaction  on  the  mortgage  recora,  such 
custom  of  the  mortgagee  to  charge  interest  on  notes  of  the 
character  given  by  the  plaintiffs,  is  inadmissible  in  evidence 
and  can  not  be  considered  in  ascertaining  whether  the  amount 
of  the  mortgage  debt  had  been  paid.    lb,  315. 

3.  Same ;  burden  of  proof. — In  an  action  by  a  mortgagor  to  recover 

the  statutory  penalty  for  failure  of  the  mortgagee  to  enter  sat- 
isfaction of  the  mortgage  on  the  record,  the  bui*den  is  upon  the 
plaintiff  to  show  that  tliere  has  been  such  failure  on  the  part  of 
the  mortgagee  after  written  request ;  and  this  buiHien  is  not 
discharged  by  evidence  merely  that  certain  credits  appeared  on 
the  margin  of  the  record,  without  the  additional  proof  that  sat- 
isfaction was  not  also  entered  on  said  margin.    lb.  315. 

4.  Saine ;  objection  to  evidence  too  general — In  an  action  by  a  mort- 

gagor to  recover  the  statutory  penalty  for  failure  of  the  mort- 
gagee to  enter  satisfaction  on  the  record,  an  objection  to  the 
admission  in  evidence  of  the  mortgagor's  written  request  to  the 
mortgagee  to  enter  satisfaction  on  the  margin  of  the  mortgage 
recoiS,  upon  the  ground  that  the  notice  *'does  not  comply  with 
the  statute,"  is  too  general,  and  is  properly  overruled.    lb.  315. 

5.  Same ;  same. — In  such  an  action,  where  the  mortgage  was  execut- 

ed by  a  husband  and  wife  to  secure  a  note  given  by  the  husband 
and  wife  for  the  purchase  price  of  goods  sold  to  to  the  wife,and 
the  mortgage  recites  that  the  property  conveyed  therein  be- 
longed to  both  the  mortgagors,  though  in  fact  it  belonged  to 
the  wife  alone,  it  is  no  objection  to  the  admission  in  evidence 
of  the  written  request  to  the  mortgagee  to  enter  satisfaction 
on  the  recoi*d,  that  it  was  signed  by  both  the  husband  and  wife, 
and  not  by  the  wife  alone.    lb.  315. 
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1.  Note  for  subscription  to  capital  stock;  limitation  as  to  time  of  pay- 

in^nt;  when  shown  to  mature. — Where  a  note,  given  for  the  sub- 
scription to  stock  in  a  railroad  corporation,  contains  the  stipu- 
lations that  the  amount  thereof  should  be  payable  **whenever 
the  boaitl  of  directors  of  said  railway  company  shall  decide 
that  the  railroad  has  been  finished  *to  a  certain  point,  and  that 
if  said  company'  should  fail  to  complete  the  work  necessary  to 
make  this  obligation  binding  by  the  firat  day  of  October,  1890," 
the  note  should  be  void,  such  note  matui'es  whenever  the  road  is 
completed  according  to  the  terms  and  conditions  stipulated 
therein,  provided  it  is  not  later  than  October  1,  1890;  and  if, 
upon  such  completion  of  the  road  at  a  date  earlier  than  the 
first  of  October,  if  there  is  a  compliance  with  the  other  terms 
of  the  note,  the  debt  becomes  due  as  of  that  date,  from  which 
date  the  statute  of  limitations  begins  to  run.  Garner  v.  Hall  <!• 
Farley  y  166. 

2.  Same  \  same;  evidence  of  earlier  completion  admissible  in  action  on 

such  note. — In  an  action  on  a  note  given  for  subscription  to  stock 
in  a  railroad  company,  which  provides  that  it  shall  be  payable 
^'whenever  the  boaii  of  directors  of  said  railroad  company 
shall  decide  that  the  railroad  has  been  finished"  to  a  certain 
point,  and  that  if  said  company  **should  fail  to  complete  work 
necessary  to  make  the  obligation  binding  by  the  fii*st  of  October, 
1890,"  where  the  defendant  pleads  the  statute  of  limitations  of 
six  years,  and  issue  is  joined  thereon,  evidence  that  the  note 
matured  earlier  than  October  1,  1890,  and  more  than  six  years 
before  the  institution  of  the  suit  is  admissible.    lb.    166. 

3.  Same ;  insufficient  plea  of  the  statute  of  limitation. — ^In  a  suit  upon 

a  note  given  for  subscription  to  stock  in  a  railway  corporation, 
which  provides  that  it  shall  be  payable  "whenever  the  boaixi  of 
directors  of  said  railway  company  shall  decide  that  the  rail- 
road has  been  finished"  as  stipulated  in  said  note,  and  that 
publication  of  such  decision  by  the  directors  in  a  daily  news- 
paper in  a  designated  town  '.'shall  be  final  and  conclusive  no- 
tice" of  such  completion  of  the  road,  a  plea  which  averred 
that,  on  a  day  more  than  six  years  before  the  institution  of  the 
suit,  the  boai"d  of  directors  published  in  one  of  the  specified 
newspapers  that  the  road  was  completed  and  that  the  note 
sued  on  had  matured,  but  which  did  not  aver,  as  a  fact,  that  the 
board  of  directors  declared  that  the  road  had  been  finished  as 
provided  in  the  note,  and  did  not  aver  the  further  fact  that  the 
railroad  had  been  finished  for  more  than  six  years  before  the 
commencement  of  the  suit  and  prior  to  the  decision  of  the  di- 
rectors, is  insufficient  and  demurable.    lb.  166. 

4.  Same;  same.— In  an  action  on  such  note,  a  plea,  which  aveiTed, 

as  a  fact,  the  decision  of  the  board  of  directors  that  the  it)ad 
was  completed  as  provided,  and  that  there  was  publication  of 
such  decision,  but  which  did  not  further  aver,  as  a  fact,  that 
the  road  was  finished  as  stipulated  for  when  the  decision  of  the 
directors  and  the  publication  thereof  were  made,  is  insufficient ; 
the  finishing  of  the  road  as  stipulated  being  indispensable  to 
fix  liability  upon  the  defendant,  and  the  declaration  thereof  by 
the  board  of  directors  and  its  publication,  alone,  were  not 
sufficient  to  mature  the  obligation.  lb.  166. 
bm  Same ;  action  on  note  given  therefnr ;  admissibility  of  evidence.— In 
an  action  upon  a  note  given  for  subscription  to  stock  in  a  rail- 
road company,  in  which  note  it  was  provided  that  the  amount 
should  be  payable  ''w^henever  the  board  of  directors  of  said 
railroad  company  should  decide  that  the  railroad  has  been 
^'finished  to  a  point  within  a  half  mile  from  the  center  of"  a 
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certain  city,  and  that  publication  of  such  decision  in  one  of  the 
daily  papera  **shall  be  final  and  conclusive  notice"  to  the 
maker  of  the  completion  of  the  road,  whei-e  it  is  shown  that 
subsequent  to  the  execution  of  the  note  the  directors  of  said 
railroad  company  passed  a  resolution  declaring  that  said  rail- 
road '*had  been  finished  to  a  point  within  a  half  mile  of"  the 
designated  city,  and  notice  of  such  decision  was  published  as 
stated  in  the  resolution,  such  resolution  by  the  boai-d  of  direc- 
tors and  the  notice  published  in  the  daily  paper  are  admissible 
in  evidence,  and  it  is  competent  for  the  plaintiff  to  show  by  parol 
evidence,  in  connection  with  the  published  notice,  as  a  fact  that 
the  railroad  was  finished  to  a  point  within  a  half  mile  of  the 
center  of  said  city,  notwithstanding  the  resolution  and  pub- 
lication thereof  stated  that  the  railroad  was  finished  within  a 
half  mile  of  said  city ;  it  being  consistent  with  the  decision  of 
the  directors  that  the  road  was  completed  within  a  half  mile  of 
the  center  of  said  city.  Ih.  166. 
6.  Same;  sajnt';  requirement  of  notice  by  publication  does  not  ejcclude 
other  kinds  of  notice  ;  evidence  of  personal  notice  admissible. — ^In 
such  a  case,  the  provision  in  the  note  that  publication  of  the 
decision  of  the  boai-d  of  directors  made  in  a  certain  daily  news- 
paper **shall  be  final  and  conclusive"  notice  to  the  maker  of 
the  note,  does  not  exclude  all  other  kinds  of  notice,  and  thus 
require  publication  in  such  paper  in  order  to  make  notice  to  the 
maker  of  the  note  valid.  The  publication  declares  the  fact  of 
such  notice,  but  j)ersonal  notice  to  the  maker  of  the  note  would 
be  equally  effectual ;  and,  therefore,  in  an  action  on  such  note, 
where  the  defendant  pleaded  the  statute  of  limitations,  it  is 
prejudicial  error  to  exclude  evidence  offered  by  the  defendant 
that  he  was  notified  both  by  publicHtion  in  another  paper  and 
by  personal  notice  by  the  plaintiff  that  the  road  had  been  fin- 
ished, and  that  plaintiff  demanded  payment  of  him,  more  than 
six  years  before  the  institution  of  the  suit.    lb.  166. 

STOCK  LAW  DISTRICTS. 

1.  Constitutional  law;  act  to  establish  stock  law  district. — The  act  ap- 

proved February  12,  1895,  authorizing  the  probate  court  of  Cal- 
houn county  to  establish  a  stock  law  district  in  said  county  and 
to  regulate  such  district,  (Acts  1894-95,  p.  1066),  is  constitu- 
tional and  not  open  to  the  objection  that  it  is  violative  of 
Article  IV,  §  *J,  and  of  Article  I,  §  12  of  the  constitution.  Ed- 
mondson  v.  Ledbetter,  477. 

2.  Proceedings  to  establish  stock  law  district ;  when  petition  admissible 

in  evidence.  — In  a  pi"oceeding  to  establish  a  stock  law  district, 
where  the  petition  asking  for  the  establishment  of  such  district 
is  shown  by  competent  evidence  to  havebeen  signed  by  the  per- 
sons whose  names  were  attached  thereto,  and  that  each  of  such 
persons  were  land  ownera  within  the  district  proposed  to  be 
established,  the  petition  itself  is  admissible  in  evidence,  as  go-, 
ing  to  show  that  its  signers  were  in  favor  of  the  pi'oposed  dis-' 
trict.     Jb.  477. 

STREETS  AND  HIGHWAYS. 

1.  Dedication  of  street ;  State  has  control  of  its  use;  rights  of  dedicator 
or  grantor. — When  a  part  of  a  freehold  becomes  a  public  High- 
way or  public  street  in  a  city,  either  by  dedication  or  convey- 
ance by  the  owner,  the  State,  in  its  sovereignty  over  highways 
and  public  places,  has  full  police  power  to  regulate  the  actions 
of  all  persons  in  the  use  of  such  street  or  highway,  not  incon- 
sistent with  its  use  as  a  street  or  highway ;  and  after  such  dedi- 
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cation  or  grant,  the  dedicator  or  grantor,  as  owner  of  the  free- 
hold, has  no  greater  right  or  interest  in  the  use  of  such  street 
or  highway,  as  such,  and  in  the  manner  of  its  use,  than  any 
other  person  of  the  public.  City  Council  of  Montgomery  v. 
Parker,  118. 

2.  Same;  same;  delegation  of  poiver  to  municipality. — The  State  may, 

by  act  of  the  legislature,  confer  upon  or  delegate  to  a  munici- 
pality the  power  of  control  and  supervision  over  the  streets 
within  its  limits;  and  ordinances  passed  by  a  city  council  in  the 
exercise  of  such  power,  which  are  within  the  authonty  con- 
fen-ed  and  not  unreasonable,  are  enforceable,  rendering  those 
pei-sons  violating  them  subject  to  the  punishment  provided 
therefor,     lb.  118. 

3.  Public  streets  \  municipal  ordinance  in  reference  thereto;   violation 

thereof  punishable  ;  rights  of  proprietor  of  hotel. — Where  a  muni- 
cipal ordinance  provides  that  a  portion  of  a  certain  street  in 
front  of  a  designateol  hotel  shall  be  "established  as  a  stand  for 
two  hacks/'  and  prescribes  punishment  for  anyone  who  shall 
occupy  such  portion  of  said  street  with  a  hack  when  it  is  al- 
ready occupied  by  two  other  hacks,  and  such  oitiinance  is 
within  the  power  conferred  by  the  city  charter,  and  is  not 
shown  to  be  unreasonable,  it  is  enforceable;  and  the  fact  that 
a  hack  driver,  who  w^as  prosecuted  for  the  violation  of  said 
oixiinance,  was  emploved  by  the  proprietor  of  said  designated 
hotel,  who  ran  a  public  hack  line  in  connection  with  the  hotel, 
and  who  owmed  the  fee  in  the  street,  subject  to  the  easement, 
does  not  give  the  offender  immunity  from  punishment ;  and 
upon  proof  of  the  violation  of  said  oi^inauce,  such  driver 
should  be  convicted.    lb.  118. 

4.  Streets;  use  by  adjoining  property  owner ;  proprietor  of  hotel. -The 

proprietor  of  a  hotel,  who  is  the  owner  in  fee  of  the  land  to  the 
middle  of  the  street,  has  no  more  right  to  the  exclusive  use  of 
the  street  adjacent  to  the  sidewalk  in  front  of  said  hotel,  or  to 
permanently  occupy  such  part  of  the  street,  than  any  other  per- 
son ;  nor  can  such  proprietor,  as  the  owner  of  a  public  hack 
line,  which  he  operates  in  connection  with  the  hostelry,  perma- 
nently occupy  the  street  in  front  of  his  hotel  with  his  hacks, 
to  the  exclusion  of  other  hacks;  and  especially  is  this  true 
when  in  so  doing  he  violates  a  municipal  oi"dinance.     lb.  118. 

5.  Same;  same;  injunction. — The  proprietor  of  a  hotel,  which  abuts 

on  a  public  street,  can  enjoin  the  use  of  such  street  by  the 
hacks  and  transfer  wagons  of  others  in  such  manner  as  prevents 
and  obstructs  him  and  the  guests  of  his  hotel  in  their  reason- 
able ingress  to  and  egress  from  the  hotel,  and  in  the  transpor- 
tation of  baggage,  to  their  great  inconvenience  and  to  his  in- 
jury, and  to  restrain  the  occupancy  of  the  street  in  front  of  the 
hotel  in  a  manner  prohibited  by  a  city  ordinance ;  and  a  bill 
filed  for  such  purpose,  averring  facts  showing  such  use  and  oc- 
cupancy, contains  equity.    lb.  118. 

STREET  RAILROADS. 

See  Railroads,  sub-title. 

SUMMARY  PROCEEDINGS. 

1.  Summary  proceeding  against  sherifTs sureties;  judgment  by  default 
and  its  recitals. — In  a  summary  proceeding  under  the  statute 
(Code  of  1886,  §  3101)  against  the  sureties  on  a  slieriff's  official 
bond,  upon  the  failure  of  the  sureties  to  appear  in  response  to 
notice  of  the  motion,  a  judgment  by  default  against   them  is 
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proper;  but  the  judgment  entry  must  show  that  every  material 
averment  of  the  motion  was  proved.     ChaudUr  r.  Rnd,  390. 

2.  Same  ;  same ;  failure,  of  sheriff  to  pay  over  money  collected  on  an  ex- 

ecution.—1\\  o.  summary  proceeding  against  the  sureties  on  a 
sheriff's  official  bond,  for  his  failure  to  pay  over  money  col- 
lected by  him  on  an  execution,  a  judgment  by  default  is  insuf- 
ficient and  can  not  be  supported,  which  does  not  show  that  there 
was  proof  made  to  sustain  the  averments  that  the  money  was 
collected  on  an  execution,  that  the  sheriff  failed  to  pay  it  over 
on  plaintiff's  demand,  and  chat  the  parties,  notified  of  the  mo- 
tion and  against  whom  the  judgment  was  rendered,  were  sure- 
ties on  the  sheriff's  official  bond.    76.  390. 

3.  Same ;  remedy  given  to  plaintiff  in  execution. — ^The  remedy   for  a 

summary  judgment  against  a  sheriff  and  his  bondsmen,  for  his 
failure  to  pay  over  money  collected  on  an  execution  (Code  of 
1886,  ^  3101),  is  given  to  the  plaintiff  in  execution  as  distin- 
guished from  the  plaintiff  in  the  suit;  and  it  is,  therefore,  no 
objection  to  the  enforcement  of  such  remedy  that  the  movant 
in  the  proceeding  was  the  defendant  in  the  original  suit ;  judg- 
ment therein  having  been  rendered  in  his  favor.    lb.  390. 

4.  Same  ;  no  discontinuance  by  reason  of  not  being  heard  until  the  term 

after  institution.  A  proceeding  for  a  summary  judgment  against 
a  sheriff  and  his  bondsmen,  instituted  on  motion  and  notice  as 
required  by  the  statute  (Code  of  1886,  §  3101),  is  not  discontin- 
ued by  reason  of  the  fact  that  the  motion  wa^  not  heard  until 
the  term  of  the  court  succeeding  the  one  during  or  befoi*e 
which  the  notice  was  given.    lb.  390. 

SUPERINTENDENCE. 
See  Negligence  and  Railroads. 

SURETIES. 

1.  Principal  and  surety;  notice  when  principal  non-resident;  discharge 

of  surety j'—The  surety  upon  promissory  note,  or  other  contract 
for  the  payment  of  money  made  in  this  State,  is  not  discharged 
from  liability  because  of  the  failure  of  the  payee  thereof,  on 
notice  in  writing  by  such  surety  to  sue  the  principal  thei*ein,  as 
provided  by  statute  (Code  of  1886,  §  3153),  where  the  principal 
is  a  non-resident  of  the  State  at  the  time  of  the  service  of  such 
notice.     Hightower  v.  Ogletree^  94. 

2.  Same ;  snme\  burden  of  proof. — In  an  action  against  a  surety  on  a 

promissory  note,  where  the  defendant  claims  release  of  failure 
of  the  payee  to  sue  the  principal  to  the  term  of  the  court  fol- 
lowing notice  from  the  surety  therefor,  (Code  of  1886,  ^  3153), 
and  it  is  shown  that  prior  to  the  notice  the  principal  had  re- 
moved from  the  State  and  was  then  living  in  another  State,  the 
bui-den  is  upon  the  surety  to  prove  that  such  principal  had  not 
abandoned  his  residence  in  this  State,  but  intended  to  return. 
lb.  94. 

3.  Same ;  notice  to  sue  must  be  in  writing ;  charge  to  the  jury. — ^In  an 

action  against  a  surety  on  a  promissory  note,  where  the  defend- 
ant claims  release  by  the  failure  of  the  creditor  to  sue  the 
principal  to  the  fii-st  term  of  the  court  following  notice  from 
him  therefor,  (Code  of  1886,  §  3163),  for  such  notice  to  be  effect- 
ive, it  is  necessary  that  it  should  have  been  in  writing ;  and  a 
charge  which  instructs  the  jury  that  **a  verbal  notice,  or  notice 
not  in  writing  will  not  release  the  surety,"  and  the  fact  that 
the  surety  requested  the  plaintiff  to  sue  the  principal  vebally, 
will  not  release  the  surety,  assets  a  correct  proposition,  and  is 
properly  given,    16.  94, 
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See  Mortuary  Tables. 

TAXATION. 

1.  Validity  of  tax  deed ;  insvMcient  description. — ^A  tax  deed  which 
excepts  from  the  land  described  "30  acres  sold  to  one  person 
and  30  acres  to  another,"  when  the  excepted  portions  are 
neither  identified  by  the  deed,  nor  evidence  offered  to  show 
what  particular  acres  were  excepted,  is  not  operative  as  a  con- 
veyance.    Zundel  v.  Baldwin,  328. 

TENANTS  IN  COMMON. 

1.  Husband  and  vnfe\  tenants  in  common;  detinue.— Where  certti'm 
chattels  belonging  to  the  husband,  along  with  certain  chattels 
belonging  to  the  wife,  are  exchanged  for  other  personal  prop- 
erty, the  wife  can  not  maintain  an  action  of  detinue  to  recover 
the  personal  property  exchanged  for,  upon  the  ground  that 
they  were  tenants  in  common  of  an  undivided  interest  in  the 
property,  without  proof  as  to  the  extent  of  her  interest  therein. 
Cox  V.  Boyett,  687. 

TITLE. 

1.  Possession  of  mortgagee  and  liability  for  rents;   when  not  shown  to 

hold  under  color  of  title. — Mortgagees  who,  without  a  foreclosure, 
take  possession  of  the  mortgaged  property  before  the  law  day 
of  the  mortgage,  and  appropriate  the  rents  and  profits,  are  not 
"pei'sons  holding  possession  under  color  of  title  in  good  faith," 
within  the  meaning  of  section  2706  of  the  Code  of  1886,  and  are 
not,  therefore,  exempt  from  liability,  for  damages  or  rents, 
under  the  statutes,  for  more  than  one  year  before  the  com- 
mencement of  the  suit.     Keith  r.  McLaughlin^  60. 

2.  Adverse  possession  ;  claim  under  color  of  title;  question  of  fact  for 

jury. — In  an  action  where  the  rights  of  the  litigant  parties  ai-e 
dependent  upon  their  title  to  certain  Innd  involved  in  the  con- 
troversy, and  each  of  them  claim  title  under  adverae  possession, 
and  the  evidence  is  in  conflict  as  to  who  had  the  actual,  prior 
and  exclusive  possession,  the  question  whether  either  of  them 
had  such  prior,  actual  and  exclusive  possession,  as  would  sup- 
post  or  defeat  an  action  based  upon  such  possession,  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury,  under  appropriate 
instructions.     Zundel  v.  Baldirin,  328. 

3.  Same ;  same ;  when  not  void  by  reason  of  the  adrerse  possession   of 

another. — In  such  an  action,  where  the  plaintiff  claims  the  land 
by  adverae  possession  under  color  of  title,  the  fact  that  he  was 
exercising  such  acts  of  ownership  over  the  lands  as  showed  that 
he  was  claiming  them  advarsely,  at  the  time  a  deed  was  made 
to  defendant  would  not  render  such  deed  void,  entitling  plain- 
tiff to  recover,  if  the  defendant  was  in  actnal,  adveree  posses- 
sion of  the  land  in  question  at  the  time  and  before  plaintiff 
acquired  possession  of  any  part  of  the  land  embraced  in  his 
color  of  title.     Jh.  328. 

4.  Occupayictfof  part  as  possession  of  whole  under  color  of  title  x  ad- 

verse possession. — Where  land  is  claimed  under  a  deed  showing 
color  of  title,  the  actual  occupancy  of  a  part  by  a  tenant  is  the 
possession  of  the  whole,  in  the  absence  of  any  advei*se  posses- 
sion of  the  remaining  portion.    lb.  328. 

5.  Insurance ;  condition  as  to  change  of  title ;  applies  to  transactions 

subsequent  to  issuance  of  policy  — A  condition  in  a  fire  insurance 
policy  that  it  shall  be  void  "if  the  property  shall  be  sold  or 
transferred,  or  any  change  take  place  in  the  title  or  posses- 
sion," applies  only  to  sales  or  transfei*s  or  changes  made  subse- 
quent to  the  issuance  of  the  policy ;  and  a  mortgage  on  the 
property,  executed  before  the  policy  was  issued,  is  not  within 
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the  terms  and  meaning  of  the  condition,  and  the  fact  of  the 
execution  of  such  mortgage  will  not  avoid  the  policy.  Cowart 
V.  Cap.  City  Ins.  Co.,  356. 

6.  Pleas ;  sole  ownership  of  the  property j  immaterial ;  has  no  relation 

to  incumbrance  on  land. — In  an  action  on  a  policy  of  fire  insur- 
ance covering  plaintiff's  house  and  furniture  therein,  a  plea 
presents  an  immaterial  issue  which  sets  up  that  the  plaintiff 
did  not  own  **the  entire  interest  in  the  property  at  the  time  of 
the  loss."     Tb.  356. 

7.  Deed ;  no  eridence  of  title  in  ejectment^  when  not  attested  or  acknowl- 

edged.— ^A  deed  which  is  executed  and  delivered  without  being 
acknowledged  or  attested,  is  inoperative  only  as  an  agreement 
to  convey,  and  is  not  evidence  of  the  conveyance  of  title  in  an 
action  of  ejectment.    Branch  r.  Smith,  483. 

TRESPASS  AND  TRESPASSERS. 

1.  Adi'erse  possession;  instruction  as  to  possession;   trenpass. — In   an 

action  of  trespass  quare  clausumfreyit,  when  each  of  the  parties 
claim  title  under  advei-se  possession  to  the  land  alleged  to  have 
been  trespassed  upon,  and  the  evidence  is  in  conflict  as  to  the 
prior,  actual,  exclusive  possession,  it  is  error  to  instruct  the 
jury  that  if  defendant  was  in  possession  at  the  time  of  the 
alleged  trespass  they  must  find  for  him  ;  such  charge  ignoring 
the  question  as  to  whether  defendant's  possession  was  rightful. 
Znndel  v.  Baldwin,  328. 

2.  Action   against  a  railroad  company   for   negligence;  sufficiency   of 

complaint  chargi)ig  willfnl  negligence;  right  of  trespasser. — In  an 
action  against  a  railroad  company  to  recover  damages  for  per- 
sonal injuries  a  complaint  which  charges  that  the  defendant, 
through  its  agent  and  servants  "  wantonly  or  intentionally 
*  *  *  drove  and  propelled  its  engine  and  train  upon  and 
against  the  plaintiff,"  who  was  .on  defendant's  track,  causing 
the  injuries  complained  of,  is  suiUcient  as  charging  willful  or 
wanton  negligence ;  and  as  to  the  sufficiency  of  tiie  complaint, 
it  is  imtnaterial  that  it  shows  the  plaintiff  to  have  been  a  tres- 
passer.    .1.  G.  S.  R.  R.  Co.  r.  Hurgexs,  587. 

TRIAL  AND  ITS  INCIDENTS. 

1.  Pleading  and  practice ;  rejoinders ;  how  objection  thereto  should  be 
raised. — Rejoinders  to  replications  should  confess  and  avoid 
them,  and  are  improper  and  insufficient  when  mere  repetitions  of 
pleas  already  filed  ;  and  objections  to  such  insufficient  rejoinders 
should  be  made  by  motion  to  strike  and  not  by  demurrer  there- 
to.— Ilightower  v.  Ogletree,  94. 

.2  Same;  filing  of  plea  non  est  factnm;  when  properly  refused. 
In  an  action  upon  a  promis.sory  note,  where  the  defendant, 
who  was  sued  as  surety,  has  plejided  the  general  issue  and 
a  release,  it  is  not  error  for  the  court  to  refuse  to  allow  him, 
during  the  trial  of  the  case,  to  file  a  plea  of  non  est  factum, 
lb.  94. 

3.  Pleading  and  practice  ;  speci<(l  finding  by  court ;  sufficiency  thereof. 

Where  a  cause  is  tried  by  the  court  without  the  intervention  of 
a  jury,  and  the  parties  request  a  special  finding  on  the  facts  by 
the  court,  as  provided  for  by  statute  (Code  of  1886,  §§  2743-45), 
the  court  must  make  a  statement  in  writing  of  its  finding, 
which  statement,  with  the  judgment  rendered  thereon,  must 
be  entered  on  the  minutes;  and  a  mere  setting  out  of  all  the 
evidence*  in  the  cause,  conflicting  and  undisputed,  as  appears  in 
a  bill  of  exceptions,  and  rendering  judgment  thereon,  does  not 
constitute  a  finding  of  the  issues  of  fact,  as  required  by  the 
statute.     Prock  v.  L.  d'  X,  P.  P.  Co.,  431. 

4.  Trial  and  its  incidents ;  appeal;  bill  of  exceptions. — The  withdrawal 
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of  counts  of  a  complaint  should,  upon  appeal,  appear  by  an 
entry  upon  the  i*ecoi"d  proper,  and  not  be  left  to  be  shown  only 
by  the  bill  of  exceptions.     A.  (i.  S.  R.  R.  Co.  v.  Burgess.  587. 

TRLAX,  OF  THE  RIGHT  OF  PROPERTY. 

1.  Same ;  same;  delay  in  filing  claim  pending  trial  of  right  of  property 

is  not  waivery  if  claim  is  interposed  before  sa  e. — Where,  upon  the 
levy  of  an  execution  upon  personal  property,  a  thii-d  party  in- 
stitutes a  statutory  trial  of  the  right  to  said  property,  which  re- 
sulted in  a  judgment  for  the  plaintiff  in  execution,  holding  the 
property  subject  to  the  levy  under  said  execution,  and  the  de- 
fenaant  in  execution,  after  judgment  in  the  claftn  suit,  but  be- 
fore a  sale  thereof,  claims  the  property  levied  upon  as  exempt 
to  him,  such  claim  of  exemption  does  not  come  too  late;  and 
this  is  true  notwithstanding  the  fact  that  more  than  three  yeai*s 
intervened  after  the  levy  of  the  original  execution  before  the 
claim  of  exemption  was  interposed.  Having  been  interposed 
before  a  sale,  the  claim  was  not  too  late,  and  the  right  to  claim 
said  property  as  exempt  was  not  waived  by  reason  of  such  de- 
lay.    Boylston  v.  Rankin  tt-  Co.,  408. 

2.  Same;  estoppel  by  defendant  in  e.recution  to  interpose  claim  of  e.r- 

emptioH  ;  statutory  trial  of  the  right  to  property.  —  Where,  after  the 
levy  of  an  execution  upon  property  as  belonging  to  the  defend- 
ant in  execution,  there  is  instituted  by  a  thiitl  party  a  statutory 
trial  of  the  right  to  the  property  so  levied  upon,  the  fact  that 
the  defendant  in  execution  testified  in  said  claim  suit  that  the 
property  levied  upon  was  not  his,  but  belonged  to  the  claimant, 
does  not  estop  him,  upon  judgment  being  rendered  in  the  claim 
suit  declaring  the'property  liable  to  the  satisfaction  of  the  exe- 
cution, from  asserting  his  claim  of  exemption  in  the  property 
levied  upon,  at  any  time  prior  to  the  sale  thereunder.    lb.  408. 

3.  Same;  judgment  in  claim  suit  instituted  after  levy  of  execution  no 

bar  to  claim  of  exemption. — Where,  after  the  levy  of  an  execu- 
tion uj)on  property  as  belonging  to  the  defendant,  there  is  in- 
stituted by  a  thira  party  a  statutory  trial  of  the  right  to  the 
property  levied  upon,  and  judgment  is  rendered  in  favor  of  the 
plaintiff  in  execution,  the  judgment  in  such  claim  suit  is  not 
conclusive  upon  the  defendant  in  execution  as  to  his  right  to 
claim  exemptions,  and  is  no  bar  to  the  assertion  of  such  right ; 
the  defendant  in  execution  not  being  a  party  to  the  claim  suit. 
lb.  408. 

TROV^ER. 

1.  Trover;  what  constitutes  conversion. — ^The  gist  of  an  action  of  tro- 

ver is  a  conversion  ;  and  to  constitute  a  convei*sion  which  will 
sustain  trover,  and  without  proof  of  which  there  can  be  no  re- 
covery, there  must  be  a  destruction  of  plaintiff's  property  or 
some  unlawful  interference  with  his  use,  enjoyment  or  domin- 
ion over  it,  or  an  appropriation  of  it  by  defendant  to  his  own 
use,  or  to  the  use  of  a  thii-d  person,  in  disregaiti  or  defiance  of 
the  owner's  right,  or  a  withholding  of  title  inconsistent  with 
the  title  of  the  owner;  and  there  must  be  a  positive,  tortious 
act  as  distinguished  from  non-feasance,  or  a  neglect  of  a 
legal  duty,  or  a  failure  to  perform  an  act,  made  obligatory  by 
contract,  whereby  the  property  is  lost  to  the  owner.— />arf.s  tC* 
Son  V.  Hurt,  146. 

2.  Same;   when  not  maintained  by  a  warehouseman  for  failure   to  de- 

liver goods  on  demand. — The  mere  failure  of  a  warehouseman  to 
deliver  on  demand  goods  which  have  been  entrusted  to  him,  is 
not  a  conversion  which  will  support  an  action  of  trover,  where 
the  failure  is  solely  because  of  the  goods  having  unaccountably 
disappeared,  and  there  was  no  denial  by  the  warehouseman  of 
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the  title  of  the  plaintiff,  nor  dominion  exercised  over  the  goods 
inconsistent  with  the  terms  of  the  bailment,  and  ^no  evidence 
of  the  eonvereion  or  appropriation  of  them  to  the  warehouse- 
man's use,  or  to  the  use  of  any  thiitl  person  by  the  warehouse- 
man,    lb.  146. 

3.  Trover;  measure  of  recover  tf;  plea  to  the  jurisdiction  of  the  court. — 

In  an  action  of  trover,  the  measure  of  recovery  is  the  value  of 
the  property  at  the  time  of  its  converaion,  or  at  any  time  subse- 
quent thereto  with  interest ;  and  in  such  action,  a  plea  aver- 
ring that  the  value  of  the  property  alleged  to  have  been  con- 
verted was,  at  the  time  of  the  institution  of  the  suit,  less  than 
the  mini!«um  amount  of  which  the  court  had  jurisdiction,  is 
insufficient  to  challenge  the  jurisdiction  of  the  court.  Sharpe 
d'  Son  V.  Barney f  361. 

4.  Action  of  trover]  caJi  be  maintained  by  the  owner  or  bailee. — An 

action  of  trover  can  be  maintained  either  by  the  owner  or  bailee 
of  the  property  alleged  to  have  been  converted,  and,  therefore, 
when  the  subject  matter  of  the  suit  is  property  which  was  de- 
posited in  plaintiff's  warehouse,  it  is  immaterial,  as  to  the 
plaintiff's  maintenance  of  the  suit,  whether  he  had  become  the 
purchaser  of  the  property,  or  was  the  bailee  of  its  owner.  Ba^ 
ier  V.  Troy  Compress  Co..  415. 

5.  Warehouseman  ;  not  necessary  that  his  receipt  should  be  indorsed  to 

him  to  pass  title. — Where  a  warehouseman  has  given  a  receipt 
for  a  bale  of  cotton  which  is  stored  in  his  warehouse,  and  he 
afterwai-ds  buys  it,  it  is  not  necessary  that  such  receipt  should 
be  indorsed  to  him,  in  oitier  to  pass  the  title  to  the  cotton,  lb. 
415. 

6.  Action  of  trover  by  warehouseman  ;   evidence  of  business  custom  ad- 

missible.— In  an  action  of  trover  by  a  w^arehouseman  against  a 
company,  for  the  alleged  conversion  of  cotton  which  had  been 
delivered  by  the  plaintiff  to  the  defendant,  evidence  of  a  busi- 
ness system  prevailing  between  the  parties  in  reference  to  the 
delivery  of  cotton  out  of  the  warehouse  to  the  compress,  is 
admissible  to  explain  the  acts  of  the  parties'  agents  in  the  mat- 
ter of  the  delivery  of  the  cotton  in  controversy.     lb.  415. 

7.  Warehouse  receipts  admissible  in  evidence. — In  an  action  of   trover 

by  a  warehouseman  against  a  compress  company  for  the  con- 
version of  cotton,  plaintiff's  receipt  for  the  cotton  which  was 
stored  in  his  warehouse,  and  which  he  testifies  he  afterwaMs 
bought,  is  admissible  in  evidence  as  a  muniment  of  his  title. 
/6.  415. 

8.  Trover;  superior  claim  in  third  party  no  defense  wh^n  disconnected; 

evidence  thereof  inadmissible. — When  in  an  action  of  trover,  the 
the  plaintiff  does  not  show  former  possession,  but  i-elies  solely 
upon  his  title,  the  defendant  can  not,  as  a  defense  to  such 
action,  set  up  an  outstanding  superior  title  in  a  third  person, 
who  derives  his  title  from  a  common  source  with  plaintiff,with- 
out  connecting  himself  with  it ;  and  evidence  of  such  superior 
title,  without  in  some  manner  connecting  himself  with  it,  is 
inadmissible.     Mitchell  v.  Thomas,  459. 

9.  Same;  same;  evidence  of  detinue  suit   inadmissible;  res  inter  alios 

acta. — In  an  action  of  trover,  evidence  that  a  thiiti  party,  hold- 
ing a  title  superior  to  plaintiff's,  but  with  which  defendant  was 
in  no  way  connected,  had  brought  an  action  of  detinue  for  the 
property  in  controversy  against  him  who  was  the  common 
source  of  both  titles,  is  inadmissible;  such  action  of  detinue 
being  res  inter  alios  acta.  lb.  459. 
10.  Husband  and  wife  ;  title  to  property  acquired  by  husband^s  exchange 
of  wife's  property;  trover. — NVliere  a  husband  exchanges  with 
another  certain  personal  property  belonging  to  his  wife,  agree- 
ing to  pay  a  designated  sum  in  addition,  and  thereafter  makes 
a  series  of  exchanges,  and  he  is  not  shown  to  have  had  authority 
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from  his  wife  to  make  any  exchange  except  the  first,  but  there 
was  no  notice  of  such  authority  to  make  the  exchange  in  the 
firet  instance  given  to  the  party  with  whom  it  was  made,  nor 
was  there  any  ratification  by  the  wife  of  the  subsequent  ex- 
changes, the  wife  acquired  no  title  to  the  property  obtained  in 
the  last  exchange  by  the  husband  ;  and  she  can  not  maintain 
an  action  of  trover  against  a  person  to  whom  the  husband  sold 
said  property  in  payment  of  a  mortgage  debt,  for  the  alleged 
conversion  by  him  of  such  property.     Collins  v.  Sherbet^  480. 

TRUSTS  AND  TRUSTEES. 

1.  Vendor  and  purchaser ;  vendor  holds  legal  title  in  trust  for  vendee 

after  payment  of  purchase  money,  and  his  sale  to  another  conveys 
no  title. — After  having  paid  the  consideration  for  land,  and  be- 
ing put  in  possession  under  the  purchase,  a  vendee  is  entitled 
to  a  conveyance  of  title  thereto  Tby  the  vendor,  who  then  holds 
the  naked  legal  title  in  trust  for  the  vendee;  and  a  subsequent 
purchaser,  under  a  quit-claim  deed,  with  notice  of  said  vendee's 
equities,  is  entitled  to  no  protection  againt  said  equities,  but 
takes  subject  to  the  trust.     Clemmons  v.  Cox,  350. 

2.  Deed  of  trust ;  foreclosure  sale  not  invalidated  by  reason  of  trustee*s 

absence  therefrom  when  his  power  properly  delegated  to  another. 
Where  a  deed  of  trust  given  to  secure  a  loan,  authorized  the 
trustee,  in  case  of  his  absence  or  disability,  to  delegate  his 
powers  and  duties  to  some  other  person  to  execute  the  trust, 
and  in  the  absence  of  the  trustee,  there  was  a  foreclosure  sale 
under  the  deed,  conducted  by  another  acting  under  power  from 
the  trustee,  and  the  trustee  afterwards  executed  a  deed  to  the 
purchaser  at  said  sale,  such  deed  from  the  trustee  divested  the 
legal  title  out  of  him  and  invested  it  in  the  gi*antee  therein, 
who  was  the  purchaser  at  said  sale,  without  reference  to  the 
absence  or  presence  of  the  trustee-  at  the  sale.  Shahan  v. 
Tethero,  404. 

3  Estoppel  by  stockholder  to  question  the  validity  of  trust  deed  of  cor- 
poration.— ^A  stockholder,  who  owns  all  the  stock  of  a  corpora- 
tion and  consents  to  and  procures  the  issuance  of  bonds  by  said 
corporation,  the  benefit  of  which  he  received  and  which  were 
to  be  and  were  secured  by  trust  deed  upon  the  corporate  assets, 
is  estopped  in  equity  to  question  the  validity  of  such  a  deed,  or 
to  avoid  the  bonds  secured  thereby ;  and  a  pui-chaser  fi'om  such 
stockholder  is  likewise  estopped.     McCahb  v.  Goodwin^  615. 

4.  Impairment  of  security  for  debt;  right  of  purchaser  at  foreclosure. 
Although  the  beneficiaries  in  a  trust  deed  may  maintain  an  ac- 
tion for  whatever  injury  they  suffer  by  wrongful  impairment  of 
their  security,  the  purchaser  at  foreclosure  sale  becomes  in- 
vested with  no  such  right,  since  he  acquires  no  interest  what- 
ever in  the  debt  secured.    lb.  615. 

5  Same;  same;  case  at  bar. — The  Mobile  Street  Railway  Company, 
being  the  owner  of  all  the  capital  stock  of  the  Mobile  A  Spring 
Hill liailroad  Company,  procured  as  such  stockholder,  the  issu- 
ance of  bonds  secured  by  a  trust  deed,  upon  all  the  corporate 
assets  of  the  latter  corporation,  the  proceeds  of  some  of  which, 
at  least,  were  used  in  the  improvement  of  the  latter's  property. 
Subsequently  such  deed  was  foreclosed,  Goodwin  A  Swift  be- 
coming the  purchaser  at  the  foreclosure  sale.  Previous  to 
such  bond  issue,  the  Mobile  Street  Railway  Company  had  given 
a  trust  deed  to  secure  its  bonds  upon  all  its  assets  including 
the  stock  in  the  Mobile  &  Spring  Hill  Railroad  Company.  The 
latter  trust  deed  was  also  foreclosed,  McCaleb  becoming  the 

Surchaser  of  the  stock  in  the  Mobile  A  Spring  Hill  Railroad 
ompany  at  the  foreclosure  sale.  Upon  a  bill  nled  by  McCaleb 
to  set  aside  the  foreclosure  of  the  trust  deed  of  the  Mobile  A 
Spring  Hill  Railroad  Company,  and  to  declare  the  same  invalid 
and  to  cancel  the  bonds  issued  by  said  company,  it  is  held  that 
complainant  is  estopped  to  deny  the  validity  of  the  trust  deed, 
54 
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and  further,  that  the  fact  that  complainant  purchased  at  the 
foreclosure  sale  did  not  make  him  privy  in  estate  with  the  bond- 
holdei"s,  so  as  to  give  the  bill  equity,  since  he  did  not  thereby 
succeed  to  the  rights  of  the  bondholders  in  the  debt  secured, 
but  only  acquired  the  property  purchased,  (Briokbi.l,  C.  J., 
and  Haralson,  J.,  concurring).  MgClellan  and  Hbad,  JJ., 
concurring  in  the  conclusion  as  to  the  want  of  equity  in  the  bill, 
rest  their  decision  upon  the  ground  that  the  bill  was  without 
equity,  because  the  complainant  did  not  offer  to  do  equity  by 
re-imbui*sing  the  Mobile  Street  Railway  Company  the  amount 
expended  by  it  upon  the  Mobile  A  Sprmg  Hill  Railroad  Com- 
pany from  the  proceeds  of  its  bonds,  at  least,  to  the  extent  of 
the  enhancement  of  the  value  thereof,  in  which  conclusion 
Brickbll,  C.  J.,  and  Haralsok,  J.,  also  concur.    lb.  615. 

UNDUE  INFLUENCE. 
1.  What  is  undue  influence. — Undue  influence  which  will  avoid  a  will 
must  amount  to  coercion  or  fraud,  destroying  the  free  agency 
of  the  testator  and  constraining  him  to  do  what  is  against  his 
will,  and  it  is  not  necessary  that  physical  force  be  shown. 
Esies  V.  Bridgforih^  221. 

UNLAWFUL  DETAINER. 
1.  Unlawful  detainer  \  rulings  of  juBtice  of  the  peace  on  the  pleadings 
not  revisahle  on  appeal  to  the  circuit  court.  -In  the  trial  of  a  suit 
for  unlawful  detainer  before  a  justice  of  the  peace,  rulings 
upon  the  pleadings,  such  as  allowing  amendments  to  the  com- 
plaint, even  if  erroneous,  are  not  revisable  on  appeal  to  the  • 
circuit  court ;  the  statute  (Code  of  1886,  §  3405)  requiring  that 
on  appeal  to  the  circuit  court  the  cause  shall  be  "tried  de  novo 
*  *  *  without  regard  to  any  defects  in  the  summons  or  other 
process  or  proceedings  before  the  justice  of  the  peace."  Walton 
V.  Parker,  673. 

USURY. 

1.  Discount ;  definition  thereof.— The  term  discount,  as  used  in  com- 

mercial transactions,  signifies  the  interest  allowed  in  advancing 
upon  bills  of  exchange  and  negotiable  securities ;  and  to  dis- 
count a  bill  is  to  buy  it  before  maturity  for  a  less  sum  than  that 
which  upon  its  face  is  payable.     Anderson  v.  Timherlakey  377. 

2.  Same ;   misleading  charges    in    reference    thereto. — ^In    an     action 

where  one  of  the  issues  was  as  to  the  payment  of  an  account  by 
the  plaintiiT's  acceptance  of  drafts,  a  charge  which  instructs  the 
jury  that*'where  a  creditor  takes  on  an  account  of  his  debtor, 
drafts  of  a  thiini  person  at  a  discount,  without  indorsement,  the 
drafts  operate  as  payment  on  the  account  to  the  amount  of  the 
drafts  less  the  discount,"  is  calculated  to  mislead  the  jury, 
when  there  was  testimony  tending  to  show  that  there  was  an 
agreement  between  the  parties  that  the  drafts  were  taken  only 
as  conditional  payment ;  such  charge  diverting  the  attention  of 
the  jury  from  the  consideration  of  such  testimony.  Ih.  377. 
VENDOR  AND  PURCHASER. 

1.  Sale  of  intestate^ s  land;  purchaser  from  widow  and  heirn  a  party 
interested^  a7id  can  contest  application  for  sale;  when  hill  for  in- 
junction without  equity. — The  purchaser  of  land  from  a  widow 
and  heirs  at  law  of  an  intestate  is  a  party  interested  in  the  es- 
tate within  the  meaning  of  the  statute  (Code  of  1886,  ^  2106), 
allowing  any  party  interested  in  the  estate  to  contest  in  the  pro- 
bate court  an  application  made  therein  for  the  sale  of  land  to 
pay  debts  of  the  estate ;  and  being  able  to  obtain  the  adequate 
relief  in  the  probate  court  by  a  contest  of  the  application  for 
the  sale,  such  purchaser  must  pursue  that  remedy  and  cannot 
maintain  a  bill  in  equity  to  enjoin  the  proposed  sale.  (Banks  v, 
Speersy  103  Ala.  447,  in  so  far  as  it  holds  to  the  contrary  of  this 
proposition,  overruled.)    Speers  v.  Bayiks,  323. 
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2.  Same ;  deficiency  of  assets  of  the  estate  to  pay  debts  caused  by  devas- 

tavit will  not  justify  a  sale  of  the  land. — In  order  to  justify  the 
oi-der  of  sale  of  the  lands  of  a  decedent's  estate  for  the  payment 
of  debts,  a  deficiency  in  fact  of  the  assets  of  the  estate  is  neces- 
sary ;  but  if  such  deficiency  has  been  brought  about  by  mal- 
administration, or  by  devastavit  committed  by  the  personal 
representative,  a  case  is  not  made  out  justifying  an  order  of 
sale.    lb.  323. 

3.  Vendor  and  purchaser ;  vendor  holds  legal  title  in  trust  for  vendee 

after  payment  of  purchase  money,  and  his  sale  to  another  conveys 
no  title.— After  R&vine  paid  the  consideration  for  land,  and  being 
put  in  possession  under  the  purchase,  a  vendee  is  entitled  to  a 
conveyance  of  title  thereto  by  the  vendor,  who  then  holds  the 
naked  legal  title  in  trust  for  the  vendee;  and  a  subsequent  pur- 
chaser, under  a  quit-claim  deed,  with  notice  of  said  vendee's 
equities,  is  entitled  to  no  protection  against  said  equities,  but 
takes  subject  to  the  trust.     Clemmens  v.  Cox,  350. 

4.  Purchase  at  execution  sale ;  sheriff's  deed  conveys  only  defendant's 

interest  subject  to  existing  equities. — The  purchaser  of  land  at  a 
sale  under  an  execution  acquires  only  such  interest  as  the  de- 
fendant in  execution  had,  subject  to  all  pre-existing  equities  in 
favor  of  thii-d  persons  against  the  defendant ;  and  the  sheriff's 
deed  gives  him  no  higher  rights  against  them   than   if  he  bar- 

fained  for  and  obtained  a  quit-claim  deed   from  the  execution 
efendant.    lb.  350. 

5.  Bill  to  quiet  title  and  to  compel  conveyance ;  its  equity  not  affected  by 

complainant  having  acquired  title  by  adverse  possession. — The 
equity  of  a  bill  to  quiet  title  to  land  and  to  compel  a  convey- 
ance to  the  complainant  by  the  holder  of  the  legal  title,  is  not 
impaired  by  the  fact  that  the  complainant  had  acquired  title  by 
adverae  possession,  which  is  good  against  the  defendants.  lb.  350. 

6.  Specific  performance  of  contract  of  sale ;  parol  authority  to  aaent. 

Where,  under  parol  authorization,  an  agent  makes  a  sale  of 
land,  and  there  is  payment  of  the  purchase  money  and  a  sur- 
render of  the  possession  to  the  purchaser,  the  transaction  is 
taken  without  the  influence  of  the  statute  of  frauds,  and  there 
is  a  contract  of  sale,  which  can  be  specifically  enfb'rced  in  a 
court  of  equity.    Rovelsky  v.  Scheuer.  419. 

7.  Same;  same;  case  at  bar. — Where  on  a  bill  filed  for  the  ^ecific 

performance  of  a  contract  for  the  sale  of  land,  It  Is  shown  that 
the  defendant,  who  was  indebted  to  complainants,  executed  a 
mortgage  on  the  land  in  controvei*sy  to  secure  the  payment  of 
the  indebtedness,  and  requested  them  to  withhold  the  mort- 
gage from  record  until  her  general  agent's  return,  when  she 
would  pay  the  debt  or  sell  the  property  to  them,  that  upon  the 
return  of  the  agent,  he,  under  parol  direction  from  defendant, 
executed  a  deed  of  conveyance  to  the  complainants,  who  paid 
the  purchase  money  in  great  part  by  satisfaction  of  the  debt  to 
them  and  cancellation  of  the  mortgage,  and  for  the  rest  of  the  * 
purchase  money  gave  checks  drawn  in  favor  of  defendant,  which 
were  collected  and  used  in  her  business  by  her  general  agent, 
that  the  complainants  were  put  in  possession  immediately  upon 
the  execution  of  the  conveyance,  and  said  agent,  for  the  pur- 
pose of  carrying  on  defendant's  business  thereon,  leased  the 
premises  from  them  and  paid  them  the  rent,  with  the  knowl- 
edge of  his  principal,  the  defendant,  who  did  not  dissent  from 
the  sale  until  long  afterwards,— there  is  established  a  valid  con- 
tract of  sale,  and  the  complainants  are  entitled  to  have  it 
specifically  enforced.    lb.  419. 

8.  Vendor  and  purchaser;  vendee's  right  to  maintain  ejectment,  though 

he  enters  into  possession  under  an  inoperative  deed. — Where  a 
grantee  in  a  deed,  which  is  inoperative  as  a  convey ance,.thke8 
possession  under  said  deed,  he  can  maintain  ejectment,  and  is 
entitled  to  recover  upon  the  strength  of  that  possession,  against 
any  one  subsequently  coming  into  possession  and  showing  no 
superior  right  to  retain  it.    Branch  v.  Smith,  iQ3»  .     ,     ,, 
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9.  Ejectment;  when  no  superior  right  of  pogsession  shown  in  fUfendant 
plaintijft  right  of  recovery ;  case  at  bar, — ^In  an  action  of  eject- 
ment by  a  grantee,  who  took  possession  under  a  deed  which  waa  . 
inoperative  as  a  conveyance,  against  one  who  subsequently 
went  into  possession   under  a  deed  from  the  same  grantor? 
which  was  neither  attested  nor  acknowledged,  and  a  copy  o' 
which  was  admitted  in  evidence  only  for  the  purpose  of  show 
ing  color  of   title  and  not  as  evidence  of  title,  there  is  no 
shown  a  superior  right  in  defendant  to  retain  possession,  am 
the  plaintiff  is  entitled  to  recover.    lb,  463. 

10.  Estoppel ;  husband  and  wife ;  vendor* s  lien, — The  mere  fact  that  i 

wife,  who  sells  land  belonging  to  her  separate  estate,  allows : 
note  for  the  purchase  money  to  be  made  payable  in  the  altema 
tive  to  her  husband  or  herself,  and  permits  her  husband  to  havi 
the  custcxiy  thereof,  does  not  estop  her  to  assert  her  title  to  am 
ownership  of  the  note  as  against  her  husband's  creditors,  whc 
garnished  and  obtained  judgment  against  the  maker  of  the  note 
as  the  husband's  debtor,  and  who  are  seeking  to  be  subrogated 
to  their  said  debtor's  alleged  vendor's  lien :  and  neither  does 
such  fact  nor  the  garnishment  proceeding  in  any  way  destroy 
or  affect  the  wife's  right  to  have  enforced  her  vendor's  lien  for 
the  unpaid  purchase  money  evidenced  by  said  note.     Carry  r. 
Jones  ^  W2, 

11.  Impairment  for  security  for  debt;  right  to  purchase  at  foreclosure. 

Although  the  beneficiaries  in  a  trust  deed  may  maintain  an 
action  for  whatever  injury  they  suffer  by  wrongful  impair- 
ment of  their  security,  the  purchaser  at  foreclosure  sale  becomes 
invested  with  no  such  right,  since  he  acquii-es  no  interest  what- 
ever in  the  debt  secured.    McCaleb  v,  Goodwin  <fe  Swift,  615, 

12.  Same ;  same ;  case  at  bar. — ^The  Mobile  Street  Railway  Company, 

being  the  owner  of  all  the  capital  stock  of  the  Mobile  A  Spring 
Hill  Railroad  Company,  procured  as  such  stockholder,  the  issu- 
ance of  bonds  secured  by  a  trust  deed,  upon  all  the  corporate 
assets  of  the  latter  corporation,  the  proceeds  of  some  of  which, 
at  least,  were  used  in  the  improvement  of  the  latter's  property. 
Subsequently  such  deed  was  foreclosed,  Goodwin  Sc  Swift  be- 
coming the  purchasers  at  the  foreclosure  sale.  Previous  to 
such  bond  issue,  the  Mobile  Street  Railway  Company  had 
given  a  trust  deed  to  secure  its  bonds  upon  all  its  assets  includ- 
ing the  stock  in  the  Mobile  &  Spring  Hill  Railroad  Company. 
The  latter  trust  deed  was  also  foreclosed,  McCaleb  becoming 
the  purchaser  of  the  stock  in  the  Mobile  A  Spring  Hill  Railroad 
Company  at  the  foreclosure  sale.  Upon  a  bill  filed  by  McCaleb 
to  set  aside  the  foreclosure  of  the  trust  deed  of  the  Mobile  Sc 
Spring  Hill  Railroad  Company,  and  to  declare  the  same  invalid 
and  to  cancel  the  bonds  issued  by  said  company,  it  is  held  that 
complainant  is  estopped  to  deny  the  validity  of  the  trust  deed, 
and  further,  that  the  fact  that  complainant  purchased  at  the 
foreclosure  sale  did  not  make  him  privy  in  estate  with  the  bond- 
holders, so  as  to  give  the  bill  equity,  since  he  did  not  thereby 
succeed  to  the  rights  of  the  bondholders  in  the  debt  secured, 
but  only  acquired  the  property  purchased,  (Bricksll,  C.  J.  and 
Haralson,  J.  concurring).  McClellan  and  Head,  JJ.,  con- 
curring in  the  conclusion  as  to  the  want  of  equity  in  the  bill, 
rest  their  decision  upon  the  ground  that  the  bill  was  without 
equity,  because  the  complainant  did  not  offer  to  do  equity  by 
re-imbursing  the  Mobile  Street  Railway  Company  the  amount 
expended  by  it  upon  the  Mobile  &  Spring  Hill  Railroad  Com- 
pany from  the  proceeds  of  its  bonds,  at  least,  to  the  extent  of 
the  enhancement  of  the  value  thereof,  in  which  conclusion 
Bbickbll.  C.  J.  and  Haralson,  J.  also  concur.    lb.  615. 

WAIVER. 

1.  Claim  of  exemption  ;  delay  in  filing  claim  pending  trial  of  right  of 
property  is  not  a  waiver y  if  claim  is  interposed  before  saU. — ^Where, 
upon  the  levy  of  an  execution  upon  personal  property,  a  third 
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party  institutes  a  statutory  trial  of  the  right  to  said  property, 
which  resulted  in  a  judgment  for  the  plaintiff  in  execution, 
holding  the  property  subject  to  the  levy  under  said  execution, 
and  the  defendant  in  execution,  after  judgment  in  the  claim 
suit,  but  before  a  sale  thereof,  claims  the  property  levied  upon 
as  exempt  to  him,  such  claim  of  exemption  does  not  come  too 
late ;  and  this  is  true  notwithstanding  the  fact  that  more  than 
three  yeare  intervened  after  the  levy  of  the  original  execution 
before  the  claim  of  exemption  was  interposed.  Having  been 
interposed  before  a  sale,  the  claim  was  not  too  late,  and  the 
right  to  claim  said  property  as  exempt  was  not  waived  by  reason 
of  such  delay.    BoyUton  v.  Rankin  &  Co.,  408. 

WAREHOUSES  AND  WAREHOUSEMEN. 

1.  Action  agaiuBt  carrier  \  warehouseman ;  action  ex  delicto;  joinder  of 

causes  of  action. — An  action  against  an  express  company  in 
which  plaintiff  sues  the  defendant  as  a  warehouseman,  and 
alleges  that  the  package,  which  it  contracted  to  transport  and 
deliver  to  plaintiff  was  lost  by  reason  of  its  negligence,  is  an 
action  on  the  case  and  ex  delicto;  and,  therefore,  counts  stating 
such  a  cause  of  action  can  not  be  added  by  amendment  to  a 
complaint  in  which  the  plaintiff  sues  the  express  company  as 
a  common  carrier  stating  therein  an  action  ex  contractu.  Holland 
V.  So.  Express  Co.,  128. 

2.  Trover ;  when  not  maintained  by  a  warehouseman  for  failure  to  de- 

liver goods  on  demand. — The  mere  failure  of  a  warehouseman  to 
deliver  on  demand  goods  which  .have  been  entrusted  to  him,  is 
not  a  conversion  which  will  support  an  action  of  trover,  where 
the  failure  is  solely  because  of  tne  goods  having  unaccountably 
disappeared,  and  there  was  no  denial  by  the  warehouseman  of 
the  title  of  the  plaintiff,  nor  dominion  exercised  over  the  goods 
inconsistent  with  the  terms  of  the  bailment,  and  no  evidence 
of  the  convei*slon  or  appropriation  of  them  to  the  warehouse- 
man's use,  or  to  the  use  of  any  third  pei*son  by  the  wai*ehouse- 
man.    Davis  <t  Son  v.  Hurt,  146. 

3.  Warehouseman  ;  not  necessary  that  his  receipt  should  be  indorsed  to 

him  in  order  to  pass  title. — Where  a  warehouseman  has  given  a 
receipt  for  a  bale  of  cotton  which  is  stored  in  his  warehouse, 
and  he  afterwards  buys  it,  it  is  not  necessary  that  such  receipt 
should  be  indorsed  to  him,  in  oi-der  to  pass  the  title  to  the 
cotton.     Baker  v.  Troy  Compress  Co.,  415. 

4.  Action  of  trover  by  warehouseman ;  evidence  of  business  cust07n  ad- 

missible.— In  an  action  of  trover  by  a  warehouseman  against  a 
compress  company,  for  the  alleged  conversion  of  cotton  which 
had  Deen  delivered  by  plaintiff  to  the  defendant,  evidence  of  a 
business  system  prevailing  between  the  parties  in  reference  to 
the  delivery  of  cotton  out  of  the  warehouse  to  the  compress,  is 
admissible  to  explain  the  acts  of  the  parties'  agents  in  the 
matter  of  the  cotton  in  controversy.    /6.  415. 

5.  Warehouse  receipts  admissible  iji  evidence. — In  an  action  of  trover 

by  a  warehouseman  against  a  compress  company  for  the  con- 
version of  cotton,  plaintiff's  receipt  for  the  cotton  which  was 
stored  in  his  wai'ehouse,  and  which  he  testifies  he  afterwaitls 
bought,  is  admissible  in  evidence  as  a  muniment  of  title.  lb.  415. 

WARRANTY. 

*  1.  Implied  warranty  on  sale  of  goods. — As  a  general  rule,  to  consti- 
tute implied  vvarranty  of  quality  on  a  sale  of  goods  or  pei*sonal 
chattels,  there  must  be  an  affirmation  of  fact  as  distinguished 
from  a  mere  expression  of  opinion  ;  but  when  a  manufacturer 
or  dealer  contracts  to  supply  an  article  which  he  makes  or  in 
which  he  deals,  knowing  that  the  purchaser  wishes  to  apply  it 
to  a  particular  purpose,  and  that  he  necessarily  trusts  to  his 
judgment  or  skill,  there  is  an  implied  warranty  on  the  part  of 
the  seller  that  the  article  shall  be  reasonably  fit  for  the  pur- 
poses to  which  it  is  to  be  applied.  McCaa  v.  Elam  Drug  Co.,  74. 
2.  Action  for  breach  of  contract  against  dealer ;  when  breach  of  contract  i 
Mhawntobe  relied  upon  and  not  a  hreach  o/ loarraiUj^,— In  aa^O^LC 
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/  action  by  one  who  piii*cha8ed  paints  and  oils  from  a  dealer 
therein,  where  the  complaint  avere  that  the  defendant  under- 
took and  agreed  to  supply  paints  and  oils  of  a  quality  such  as 
was  suitable  to  be  usea  m  painting  the  plaintiff's  house,  and 
then  averred  a  breach  of  such  agreement,  setting  out  facta 
showing  wherein  the  paints  and  oils  were  defective  and  not 
i-  suitable  to  be  used  in  painting  the  house,  the  complaint  states 

a  cause  of  action  for  the  bi*each  of  the  contract  of  sale,  and 
not  for  the  breach  of  an  implied  warranty,  which  was  collateral 
to  the  contract ;  and  the  averment  that  the  defendant  was  a 
"dealer'' in  paints  and  oils  adds  nothing  to  the  sufficiency  of 
the  complaint,  nor  will  such  averment  and  proof  of  it  authorize 
a  I'ecoverv  on  less  evidence  than  if  the  vendor  had  been  other 
than  a  **dealer."    76.74. 

3.  Same ;  damages ;  ivhen  not  shown  to  he  too  remote. — In  an  action 

a  purchaser  against  a  seller  for  the  breach  of  a  contract  to  c 
liver  paints  of  a  character  suitable  for  painting  plaintiff's  houstj, 
damages  claimed  for  that  there  was  a  change  of  the  color  of 
the  paint  after  it  begun  to  dry .  so  that  the  house  was  in  a  worse 
condition  than  before  it  was  painted,  and  the  slats  of  the  blinds 
which  were  painted  with  said  paint  had  become  so  gummy  as 
to  be  fixed  and  immovable,  desti^oying  their  value  as  blinds,  are 
not  too  remote.     76.  74. 

4.  Sale  ;  breach  of  warranty;  when  not  shown,  and  when  action  therefor 

can  not  be  'maintained. — Where  in  his  complaint,  a  plaintiff 
claims  '^damages  for  a  breach  of  warranty  in  the  sale  of  a  mule, 
*  *  *  which  mule  the  defendants  warranted  sound  in  all  re- 
spects, except  a  small  wound  on  one  of  said  mule's  feet,  and 
which  wound  they  (defendants)  warranted  not  to  injure  said 
mule  for  thirty  days,  *  *  *  when  in  fact  said  mule  at  that 
time  was  badly  diseased,  *  *  *  and  had  since  had  lockjaw," 
and  the  proof  shows  that  in  making  the  sale  the  defendants 
guaranteed  that  a  wound  in  the  mule's  foot  would  not  cause 
him  to  lose  a  day's  work  for  thirty  days,  they  agreeing  to  refund 

Purchase  price  if  it  did ;  that  as  a  matter  of  fact  the  mule  was 
isabled  within  such  time  on  account  of  such  foot,  and  that 
plaintiff  returned  the  mule  and  demanded  his  money  returned, 
which  was  refused  by  defendants,  but  there  was  no  proof  of 
damages  sustained  on  account  of  the  mule's  inability  to  work 
during  the  thirty  days,  there  is  shown  no  ground  for  recovery 
for  breach  of  warranty,  and  the  plaintiff  is  not  entitled  to  main- 
tain such  form  of  action,  although  the  facts  proven  authorized 
a  recovery  for  money  had  and  received.  Abrahxim  Bros.  v. 
Browder,  288. 

5.  Action  for  breach  of  warranty  \   rescission  of  contract  no  foundation 

for  such  suit. — To  support  an  action  for  a  breach  of  warranty, 
there  must  be  shown  to  be  a  subsisting  contract  between  the 
parties ;  and  proof  of  the  rescission  of  the  contract  out  of  which 
the  warranty  is  alleged  to  have  arisen  fui*nishes  no  foundation 
for  the  maintenance  of  such  action.  76.  288. 
WILLS. 

1.  Contest  of  a  will;  evidence  of  suit  brought  against  testator  by  parents 

of  one  of  the  contestants  admissible. — In  a  contest  of  the  probate 
of  a  will,  where  the  issue  is  whether  the  testator  was  unduly 
influenced  by  the  proponent,  evidence  that  a  suit  was  brought 
against  the  testator  by  tlie  parents  one  of  the  contestants,  to- 
gether with  declarations  of  the  testator  that  he  was  very  much 
annoyed  thereby,  is  admissible  as  tending  to  show  the  feeling 
of  the  testator  towaitls  such  contestant;  but  such  evidence 
should  be  limited  in  its  application  to  the  contestant  whose 
parents  instituted  the  suit.     Estes  v.  Bridgforth,  221. 

2.  Same;    acts  of  deceased  son  of  testator  inadmissible. — In  a  proceed- 

ing to  contest  the  probate  of  a  will,  where  the  ground  of  the 
contest  is  undue  influence  exercised  by  the  proponent,  evidence 
of  the  wrongful  acts  of  one  of  the  children  of  the  testator,  who 
died  before  the  execution  of  the  will,  is  irrelevant  and  imd- 
miasible,    76,  22L  Digitized  by  CjOOQIC 
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8.  Same ;  what  is  undue  influence. — Undue  influence  which  will  avoid 
a  will  must  amount  to  coercion  or  fraud,  destroying  the  free 
agency  of  the  testator  and  constraining  him  to  do  what  is 
against  his  will,  and  it  is  not  necessary  that  physical  force  be 
shown.    J  ft.  221. 

4.  Contest  of  will  in  equity ;  demurrer  to  bill  in  equity  as  a  whole. — 

Upon  a  bill  contesting  the  probate  of  a  will,  a  demurrer  going 
to  the  sufficiency  of  the  bill  as  a  whole  should  be  overruled  if 
any  valid  ground  of  contest  is  alleged ;  and  where  one  of  the 
grounds  of  contest  as  averred  in  such  bill  is,  that  the  testator 
"was  not,  at  the  time  of  the  execution  of  said  alleged  will,  of 
sound  mind,"  states  a  valid  ground  of  contest,  and  a  demurrer 
challenging  the  sutficiencv  of  the  ground  of  contest  as  alleged  is 
pi*operly  overruled.     BarksdaU  v.  Davis,  615. 

5.  Same;  proof  of  exfcvtion;  sufficiency  of  allegation. — Upon  a  contest 
»  of  a  will  in  equity,  the  first  step  to  be  taken  is  pi*oof  of  its  due 
)f       execution  by  the  contestee;  and  the  allegation  that  **8aid  will 

was  not  duly  executed"  is  sufficient  as  stating  a  valid  ground  of 
contest,  and  calls  for  proof  of  the  valid  execution  of  the  will, 
f  If).  615. 

6.  Same;  sufficiency  of  averments  of  fraud  and  undue  influence. — A  bill 

filed  for  the  purpose  of  contesting  the  validity  of  a  will  upon 
grounds  of  fraud  and  undue  influence,  must  set  forth  clearly 
the  facts  constituting  such  fraud  and  undue  influence ;  the  mere 
general  statement  or  conclusion  of  the  pleader  not  being  suffi- 
cient,    fb.  615. 

7.  Same ;  sufficiency  of  allegation  as  to  execution  of  subsequent  will. 

In  a  billfiled  for  the  purpose  of  contesting  the  validity  of  a  will, 
the  allegation  that  the  alleged  testator  "made  and  executed  in 
the  presence  of  witnesses,  as  required  by  law,  another  will, 
covering  the  same  property  and  thereby  revoking  the  said  al- 
'  leged  will,"  sufficiently  charges  the  execution  of  such  will ;  and 
under  such  allegations  the  person  setting  up  the  execution  of 
such  will  would  be  required  to  prove  that  it  was  executed  as  re- 
quired by  statute.     lb.  615. 

8.  Same;  revocation  by  destruction;  sufficiency  of  allegation. — In  a  bill 

filed  for  the  purpose  of  contesting  the  validity  of  a  will,  the  al- 
legation that  the  will  "was  itself  destroyed  by  the  testator  with 
the  intention  of  revoking  it,"  is  a  sufficient  averment  of  revoca- 
tion, within  the  meaning  of  the  statute  (Code  of  1886,  §  1968), 
which  provides  that  a  written  will  can  only  be  revoked  by  burn- 
ing, tearing,  cancelling  or  obliterating  by  the  testator  himself 
with  the  intentson  to  destroy  it.    lb.  615. 

9.  Grant  of  letters  testamentary  to  foreign  executor;  condition  and  terms 

thereof.— The  statute  (Code  of  1886,  §  2037)  removes  non-resi- 
dence as  a  disqualification  for  the  office  of  executor  in  this 
State,  and  permits  the  issuance  of  lettei*s  testamentary  to  for- 
eign executors  of  wills  regularly  probated,  but  only  "upon  like 
bond  and  security  and  the  same  terms  and  conditions"  as  are 
required  of  residents.     Keith  v.  Proctor,  676. 

10.  Same ;  when  not  relieved  from  giving  bond. — A   foreign   executor, 

applying  for  ancillary  lettei*s  testamentary  in  this  State,  is  not 
relievea  from  giving  bond  by  a  clause  in  the  will  of  the  testa- 
tor requesting  the  court  of  his  domicil  not  to  require  bond,  nor 
does  the  fact  that  the  domiciliary  court  where  the  will  had  been 
'  probated  did  nevertheless  require  him  to  give  bond,  which  was 
done,  excuse  such  executor  from  giving  another  bond  in  this 
State  as  a  condition  precedent  to  the  granting  to  him  here  an- 
cillary letters  testamentary.    lb.  676. 

11.  R^nitncintion  of  right   to  letters  testamentary.— Under   the   statute 

(C(xle  of  1886,  ^  2010-11),  the  failure  of  a  pei*son  named  as  exe- 
cutor in  a  will  to  apply  for  letters  within  30  days  from  the  pro- 
bate thereof  is  a  renunciation  of  the  right ;  but  when  a  foreign 
executor  applies  for  letters,  the  time  must  be  computed  from 
the  ancillary  probate  in  this  State,  and  not  from  the  original 
probate  in  the  State  of  the  testator's  domicil.     lb.  676. 

12.  Same ;  case  at  6ar.— \Vhere  a  foreign  executor,  who,  though  rent-  t 

ing  and  collecting  rents  from  his  testator's  real  property  withinOOQlC 
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this  State,  fails  for  more  than  a  year  after  the  probate  of  the 
will  in  the  domiciliary  court  to  have  ancilliai*y  probate  of  the 
will  and  to  apply  for  ancillary  letters  testamentary  in  this 
State,  and  does  not  make  such  application  until  after  an  admin- 
istrator has  been  appointed  within  the  State,  having  no  other 
excuse  for  such  failure  than  that  he  was  advised  that  such  pro- 
bate was  unnecessary,  such  conduct  aipounts  to  a  renunciation 
of  the  right  to  have  ancillary  lettei"S  testamentary  issued  to 
him  in  this  State,  which  renunciation  he  is  without  capacity  to 
retract.     lb.  676. 

WITNESSES. 

1.  Witnesses;   evidence  of  testimony  of  an  absent   witness;  hearsay. 

Where  an  officer,  who  had  for  execution  the  subpoena  for  an 
absent  witness  and  had  returned  it  ''not  found,"  testifies  that 
he  had  hunted  for  the  witness  and  she  could  not  be  found  in  the 
county,  but  he  did  not  know  that  she  had  left  the  State,  he  can 
not,  for  the  purpose  of  laying  a  predicate  for  the  introduction 
of  evidence  of  the  testimony  of*  such  absent  witness  given  on 
the  preliminary  trial,  further  testify  as  to  what  was  the  report 
in  the  neighborhood  where  the  witness  lived  as  to  her  where- 
abouts, or  that  it  was  the  general  report  in  her  neighborhood 
that  she  had  gone  out  of  the  State ;  such  evidence  being  merely 
heareay  and  inadmissible.    Mitchell  v.  State.  1. 

2.  Evidence  as  to  chdracter  of  State's  witness. — After  the  examination 
'   of  a  State  witness,  it  is  competent  for  the  defendant  upon  the 

introduction  of  another  witness  to  ask  him.  **Do  you  think  you 
know  the  general  character  of"  the  State's  witness,  calling  him 
by  name,  **in  the  community  in  which  he  lives ;"  and  it  is  error 
for  the  court  to  sustain  objections  to  such  question.  White  v. 
State,  1..  ' 

3.  Credibility  of  witness  ;  charge  to  the  jury  in  reference  thereto. — Proof 

of  contradictory  statements  or  declarations  on  a  material  point 
by  a  witness  may  be  sufficient  to  raise  a  reasonable  doubt  in  the 
minds  of  tne  jury  as  to  the  truth  of  the  testimony  of  such  wit- 
ness, and  charges  which  so  instruct  the  jury  assert  a  correct 
proposition  and  should  be  given.     Williams  v.  State,  19. 

4.  Evidence  as  to  boundary  line ;  lan,d  owner  competent  witness  as  to 

survey. — When,  in  the  trial  of  a  case,  there  is  an  issue  as  to  the 
true  location  of  the  boundary  line  of  certain  land,  the  owner  of 
the  land  is  a  competent  witness  as  to  the  particular  of  the  sur- 
vey of  the  land,  he  haying  l)een  present  at  the  survey  and  testi- 
fying from  his  own  knowledge  of  the  facts.     Wheeler  v.  State^  22. 

5.  Competency  of  judye  as  witriess  in  proceedinys  before  himself. — A 

judge  is  incompetent  to  testify  as  a  witness  in  a  cause  or  pro- 
ceeding being  tried  before  him ;  and,  therefore,  a  probate  judge 
can  not  testify  as  a  witness  in  a  proceeding  pending  before  him 
for  the  probate  of  a  will.     Estes  r.  Bridg forth,  221. 

6.  Evidence;  admissibility  of  bill  of  sale;  its  cveciition  must  be  provfn 

by  attesting  witness,  if  signed  before  one. — Where  the  vendee  in 
a  bill  of  sale  brings  an  action  of  trover  for  the  alleged  conver- 
sion of  the  property  conveyed  therein,  and  the  bill  of  sale  upon 
which  his  right  of  action  is  based  was  executed  before  an  attest- 
ing witness,  such  bill  of  sale  is  not  admissible  in  evidence  to 
show  title  in  the  plaintiff,  unless  the  attesting  witness  is  intro- 
duced to  prove  the  execution  of  said  bill  of  sale^  or  his  absence 
is  accounted  for.     Brasher  v.  Miller,  485. 

7.  Same;  e.cnmination  of  witness  ;  whole  conversation  admissible  ivheii 

a  part  called  for. — Where  in  the  examination  of  a  witness,  a 
part  of  a  conversation  is  called  for  by  one  party,  the  other  party 
is  entitled  to  have  disclosed  all  that  was  said  in  the  same  con- 
versation, relative  to  that  part  elicited.     lb.  485. 

8.  Cross-examination  ;  interest  of  witness. — In  an  action  for  personal 

injuries  against  a  railroad  company,  it  is  competent,  on  ci-oss- 
examination  of  plaintiff's  father  as  a  witness  for  plaintiff,  to 
ask  if  he  hasn't  brought  another  suit  for  the  same  accident  as 
administrator  of  his  daughter  against  the  defendant,  since  wit- 
ness is  pecuniarily  interested  in  the  result  of  such  suit.    A.  G. 
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